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PREFACE 


The  historian  Judas  Maccabaeus,  in  a  preface  of  two 
thousand  years  ago,  has  supplied  a  concise  and  laudable 
canon  for  the  task  of  an  abridger.  "  All  these  things/'  he 
says/  '^  we  shall  essay  to  abridge  in  one  volume;  with  the 
endeavor  to  make  it  attractive  to  read,  convenient  to  learn, 
and  profitable  to  use.'' 

The  object  of  the  present  volume  is  twofold:  to  provide 
the  practitioner  with  a  handy  summary  of  the  existing  rules 
of  Evidence ;  and  at  the  same  time  to  state  them  in  a  soientl&c 
form  capable  of  serving  as  a  code. 

The  practitioner  needs  a  handy  summary.  He  must 
impress  all  rules  of  procedure  into  his  memory,  by  frequent 
re-perusal,  so  as  to  have  the  details  familiar  at  call.  He  must 
also  have  at  hand  a  concise  manual  for  ready  reference  when 
memory  fails.    These  needs  the  present  book  aims  to  meet. 

Many  of  us  were  brought  up  to  use  Sir  James  Stephen's 
Digest  in  these  ways.  Its  usefulness,  however,  with  the  lapse 
of  time  and  with  the  expansion  of  law  in  the  local  sover- 
eignties of  this  country,  has  been  barred  by  limitation.  More- 
over, time  has  also  naturally  suggested  some  improved 
expedients.  These  expedients  havei  here  been  tried.  They 
are  chiefly  two:  one  of  them  aims  to  meet  an  inherent  diiE- 
eulty  of  the  rules  of  evidence;  the  other  is  suited  to  the  in- 
dependence of  our  numerous  jurisdictions. 

The  first  expedient  is  a  system  of  copious  cross-references 
and  distinctions.  The  marked  feature  of  the  law  of  Evidence 
is  that,  while  the  offered  fact  is  single,  the  potentially 
applicable  rules  are  multiple.  Hence,  at  the  moment  when  a 
given  rule  is  applied,  the  offer  is  not  necessarily  disposed  of; 
for  other  rules  may  possibly  have  application  to  different 
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aspects  of  the  same  offer,  and  with  differing  results.  The 
practitioner  therefore  has  to  have  all  of  these  in  mind  at  that 
moment.  For  this  purpose  the  book  of  rules  should  at  that 
place  and  moment  supply  him  with  references  to  other 
rules,  different  in  essence,  but  related  in  some  superficial 
feature  to  his  possible  purpose.  No  compiler  can  hope, 
even  with  such  cross-references  and  distinctions,  to  meet 
the  needs  of  every  practitioner.  But  at  least  some  effort 
can  be  made  to  supply  the  inherent  need. 

The  second  expedient  is  a  textual  provision  for  variances 
of  rule  in  independent  jurisdictions.  The  law  is  not  usuaUy 
unsettled  in  a  particular  State.  But  the  law  of  another  State 
may  be  opposed  or  variant.  How  can  a  single  textual 
statement  hope  to  represent  correctly  the  opposed  or  variant 
rules  of  different  jurisdictions?  It  must  not  pretend  to. 
The  effort  in  this  text  has  been  to  recognize  and  to  note  these 
variations,  so  as  to  warn  the  user  at  such  points  to  search 
elsewhere  and  more  precisely  for  his  own  State's  law.  Text- 
ually  this  has  been  done  by  variant  phrases  and  by  footnotes: 
typographically  it  has  been  re-enforced  by  a  system  of 
brackets  and  otherwise.  On  page  xii  these  typographical 
expedients  are  fully  explained  in  a  Key. 

Of  course,  to  attain  further  usefulness  in  this  way,  the 
book  might  provide  on  alternate  blank  pages  the  annota- 
tions of  all  decisions  and  statutes  for  each  jurisdiction. 
Thus  the  practitioner  could  follow  up  instantly  the  textual 
statement  and  verify  it  in  the  authorities  of  his  own  juris- 
diction. A  series  of  such  Local  Editions,  completely  an- 
notated, is  planned  for  a  future  time,  —  at  least,  in  the 
jurisdictions  having  voluminous  authorities.  The  blank 
pages  in  the  present  General  Edition  will  serve,  it  is  hoped, 
for  the  personal  annotations  of  the  careful  practitioner  who 
desires  to  keep  up  with  the  course  of  judicial  decision  and  to 

preserve  his  knowledge  in  accurate  and  ready  form  for  use  at 
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trials. — Be  it  said  here  that  an  accurate  familiarity  with  the 
local  rules  of  evidence  is  to-day  lamentably  lacking  among 
practitbners  who  try  cases  (most  notably  in  metropolitan 
courts).  Few  of  them  try  cases  often  enough  to  become 
masters;  hence  much  rough-and-ready  bungling,  unworthy 
of  our  profession  and  disastrous  to  any  system  of  procedure. 
What  is  needed  is  a  body  of  expert  trial  practitioners  (like 
the  British  barristers),  who  shall  be  masters  of  the  rules  and 
shall  thus  ensure  for  the  rules  that  perfect  working  by 
which  alone  they  can  serve  the  ends  of  justice. 

In  its  aspect  as  a  Code,  the  present  summary  is  not  offered 
as  a  proposal  for  legislation.  Whether  a  legislative  Code  is 
ever  desirable,  and  if  it  is,  whether  it  is  now  feasible,  in  the 
special  conditions  of  our  law  and  our  legal  profession  — 
these  are  large  questions,  which  it  would  be  useless  here  to 
enter  upon.  To  Codification,  as  a  general  enterprise,  many 
objections  may  be  raised,  —  and  a  most  deterrent  one  is 
that  it  tends  to  fossilize  the  law.  There  is  no  thought,  in 
this  Summary,  of  facing  this  grave  question.  The  aim  and 
hope  may  properly  be  (in  John  Stuart  Mill's  apt  metaphor) 
"  not  to  drive  Reason  from  the  helm,  but  merely  to  bind  her 
by  articles  to  steer  in  a  particular  way."  After  all,  in  its 
essence,  a  Code  (as  we  now  understand  that  term)  is  or  ought 
to  be  a  concise  and  practicable  statement  of  a  body  of  law  in 
scientific  form.  The  question  is  whether  the  law  of  Evidence 
can  be  so  stated.  The  present  summary  is  merely  an  attempt 
to  answer  that  question. 

The  author  would  be  unwilling  to  put  his  hand  to  such  a 
summary  unless  with  the  liberty  to  exemplify  therein  what 
seem  to  him  the  principles  of  the  science  and  of  scientific 
statentent.  It  does  not  here  matter  what  those  principles 
are;  the  book  must  speak  for  itself.  But  that  liberty  must 
include  the  privilege  of  formulating  the  law  as  it  ought  to 
be,  alongside  of  the  law  as  it  is.    No  one  could  pleasurably 

fac 


share  in  giving  vogue  to  a  statement  of  a  rule  which  he 
believes  to  be  unscientific  or  impolitic,  without  noting  his 
dissent;  and  it  is  only  a  short  step  to  formulating  a  proposal 
of  the  rule  as  it  ought  to  be.  Possibly  some  of  these  pro- 
posals will  commend  themselves.  Possibly  also  some  of 
them  will  seem  to  fall  short  of  an  ideal  advance.  For  these 
latter,  Law's  inherent  slowness  of  progress  is  the  excuse. 
When  Solon  (according  to  Plutarch),  after  making  over  the 
laws  with  only  "  such  alterations  as  might  bring  the  people 
to  acquiesce  by  persuasion/'  was  asked  '*  whether  he  had 
provided  the  best  of  laws  for  the  Athenians?  "  he  answered. 
"  Yes,  —  the  best  they  were  capable  of  receiving."  The 
philosophy  of  this  ancient  anecdote  stands  for  us  yet  as  both 
a  consolation  and  a  warning. 

The  chief  textual  features,  then,  in  which  this  summary 
may  plausibly  be  termed  a  Code,  are  that  the  Rules  and 
Articles  are  so  ordered  topically  as  to  form  related  parts 
of  a  complete  whole;  and  that  the  phrasings  are  (as  far  as 
possible)  so  constructexl  grammatically  as  to  represent  in 
the  same  textual  sentence  or  paragraph  the  terms  of  the 
variant  rule,  without  obliging  the  reader  to  formulate  its 
terms  for  himself  and  to  substitute  them  in  the  text.  Typo* 
graphically,  it  may  be  added,  every  device  has  been  used  to 
exemplify  the  most  advanced  methods  of  codified  statement, 
^*  9'9  hy  expanding  and  placing  on  separate  lines  every  clause 
or  phrase  which  designates  an  alternative  limitation,  or 
represents  a  doubtful  or  emphatic  feature,  or  supplies  an 
exception  or  a  modification.  The  likelihood  of  a  rapid 
increase  of  fruits,  in  the  near  future,  from  the  labors  of  the 
National  Conference  on  Uniform  State  Laws  makes  it  worth 
while  for  our  profession  to  consider  carefully  the  possibilities 
of  attaining  clarity  of  statement  and  ease  of  citation  by  the 
help  of  typographical  devices. 

A  closing  word  about  "  technicalities,"  which  nowadays 
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are  a  subject  of  reformatory  consideration.  Evidence  ought 
to  have  rules  knowable  before  trial;  and  those  rules  ought 
to  be  fairly  precise.  That  much  may  easily  be  conceded  by 
all.  But  a  rule  need  not  be  inherently  a  steel-clad  formula. 
The  evil  nowadays  is  that  nevertheless  we  treat  it  so,  —  a 
defectdue  in  part  to  our  traditional  attitude  towards  statutes, 
and  in  part  to  our  modem  American  attitude  towards  judges. 
A  formulated  rule  tends  unwholesomely  to  be  the  judge's 
tyrannous  master,  not  his  ministrant  tool.  What  the  system 
of  Evidence  needs  is,  not  so  much  another  set  of  rules,  or 
fewer  rules,  as  a  judicial  flexibility  of  rules.  This  great 
curative  feature  can  be  obtained,  and  by  a  few  simple  though 
powerful  principles.  An  attempt  to  formulate  them  has 
been  made  herein,  namely,  in  Rule  5  (Art.  3),  Rule  18,  and 
Rule  23.  With  those  proposed  principles  dominating,  in 
spirit  as  well  as  in  letter,  the  curse  of  technicality,  so  far  as  it 
burdens  our  sjrstem  of  Evidence,  would  soon  be  removed. 

But,  after  all,  it  is  the  spirit  that  gives  life  to  the  rules. 
All  the  rules  in  the  world  will  not  get  us  substantial  justice 
if  the  Judges  have  not  the  correct  living  moral  attitude 
towards  substantial  justice.  We  hear  much  lately  about 
Pragmatism.  What  ever  else  it  teaches,  one  truth  it  assures 
us  plainly,  that  in  the  long  run  a  man's  concrete  beliefs  and 
actions  are  shaped  and  selected  for  him  by  the  controlling 
power  of  his  underlying  disposition.  What  the  law  of 
Evidence,  and  of  Procedure,  nowadays  most  needs  is  that 
the  men  who  are  our  judges  shall  firmly  dispose  them^telves 
to  get  at  the  truth  and  the  merits  of  the  case  before  them. 
Until  they  become  of  this  disposition  and  spirit,  the  mere 
body  of  rules,  however  scientific,  however  sensible,  however 
apt  for  justice,  will  minister  to  them  in  vain. 

J.  H.  W. 

.SOSTEWBOTBRN  TJNIYBRSrTT  LaW  SCHOOL, 

Cbicaoo,  September  16,  1909. 


KEY  TO  USE  OF  THE  CODE 

r  1  The  single  bracket  signifies  that  the  rule  or  part  of  rule  en- 
closed within  it  is  the  law  in  one  or  more  juriadictions^  but  not 
in  all.  A  footnote  in  such  cases  makes  further  explanationsL 
The  single  bracket  is  freely  used  in  the  text  for  the  pur- 
pose of  warning  the  practitioner  not  to  rely  on  the  brack- 
eted phrase  without  inquiry  into  the  statutes  and  decisions 
of  his  own  jurisdiction.  The  single  bracket  does  not  signify 
anything  as  to  the  commendability  of  the  rule  or  clause  so 
marked. 

U 11  The  double  bracket  signifies  that  the  rule  or  part  of  rule  en- 
closed within  it  is  not  yet  the  law  anywhere,  but  ought  to  he. 

I }  The  brace  signifies  that  the  rule  or  part  of  rule  enclosed 
within  it  is  the  law  in  every  jurisdiction,  but  ought  not  to  be 
law. 

{  The  eection  number  at  the  left  margin  is  intended  exclusively  as 
a  convenient  citation  number  for  a  particular  passage.  It 
has  no  relation  to  the  intrinsic  subdivision  of  subjects  in  the 
text.  The  Code  is  divided  into  Rules,  Articles,  Paragraphs, 
and  Clauses  — each  of  these  being  a  subdivision  of  the  larger. 
The  Rules  are  grouped  into  Books,  Parts,  Titles,  Sub-titles, 
Topics,  and  Sub-topics,  and  these  groups  represent  the  scien- 
tific relation  of  the  Rules  to  each  other. 

W.  §  ^^96  etc.  This  citation,  at  the  end  of  a  Rule  or  Article,  repre- 
sents the  number  of  that  corresponding  section,  in  the  author's 
Treatise  on  the  System  of  Evidence,  where  the  authorities 
are  collected  for  the  subject  dealt  with  in  the  Rule  or  Article. 
The  Section  (§)  numbers  in  Code  and  Treatise  are  not  iden- 
tical ;  but  the  sequence  of  subject  is  practically  identical  in 
Code  and  Treatise,  except  for  three  subjects  (Confessions, 
Admissions  by  Conduct,  and  Hypothetical  Questions),  where 
a  radical  transposition  has  seemed  to  be  a  needed  improve- 
ment* 
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POCKET 
CODE  OF  EVIDENCE 


CODE  OF  EVIDENCE 


INTRODUCTORY   RULES 

RULE  1.    Scope  of  the  Law  of  Evidence.    The  law  of  Evi- 

1  denoe,  as  herein  contained,  includes  the  rules  applicable  when 
any  knowable  fact  or  group  of  facts  is  offered  before  a  legal 
tribunal  for  the  purpose  of  producing  a  persuasion,  poative 
or  negative,  on  the  part  of  the  tribunal,  as  to  the  truth  of 
a  proportion,  not  of  law  or  of  logic,  on  which  the  determi- 
nation of  the  tribunal  is  to  be  £^ven.  —  (W.  §  1.) 

RULE  2.    Diviaione  of  the  Subject.    The  rules  of  Evidence 

2  are  comprised  under  five  heads,  herein  represented  by  Intro- 
ductory Rules  and  four  Books,  divided  as  follows: 

Book  I:  What  facts  may  be  presented  as  Evidence  (Ad- 
missibilUy). 

Book  II:  By  whom  must  or  may  Evidence  be  presented 
{Burden  of  Proof;   Presumptiona), 

Book  III:  To  whom  must  or  may  Evidence  be  presented 
{Judge  and  Jvry;  Law  and  Fact), 

Book  IV:  Of  what  propositions  in  issue  no  Evidence  need 
be  presented  {Jiulicial  Notice;  Judicial  Admiasiana).  —  (W. 
J  3.) 

RULE  3.    Facta  Material  and  Provable  under  Rutea  of  Sub- 

3  atantive  law  and  of  Pleading.  The  law  of  Evidence,  as  herein 
contained,  therefore  does  not  include  the  rules  of  substantive 
law  or  of  pleading;  these  define  the  issues  in  litigation, 
and  are  assumed  to  have  been  already  applied  for  deter- 
mining the  facta  probanda  (or  propositions  material  to  be 
proved). 

1 


{{4-5  INTBODUCTORT    BULBS 

Theae /octo  probanda  are  of  the  following  four  sorts: —  (W. 
S2.)  . 


Abt.  1.     Rvles  of  Svbstantive  law.    Propositions  of  fact 

4  are  provable  by  evidence  when  by  the  particular  «u6«ton- 
tive  law  of  the  case  they  are  material  to  the  right  or  duty, 
claim  or  defence,  involved  therein. 

lUtutraHonB.  (1)  In  a  prosecution  for  battery  the  defieiidant 
offers  to  evidence  the  fact  that  the  partjr  beaten  by  him 
had  insulted  him  shortly  beforehand;  this  is  admitted  or 
excluded,  not  by  any  rule  of  evidence,  but  bv  the  Law  of 
battery  which  determines  whether  the  fact  of  the  insult  is  a 
justification  or  a  mitigation. 

(2)  In  a  prosecution  for  burglary,  the  prosecution  off'ers 
to  show  that  persons  were  living  in  the  building  at  the  time; 
this  fact  is  admitted  or  excluded,  not  by  a  rule  of  evidence, 
but  by  the  law  defining  the  crime  of  burglary  as  a  breaking 
and  entering  of  a  certain  kind  of  house. 

Distinctions  :  A  rule  of  evidence  and  a  rule  of  substantive  law 
may  here  apply  with  different  results  to  the  same  or  to  simi- 
lar facts,  according  to  the  purpose  with  which  the  fact  is 
offered. 

(a)  In  an  action  for  defamation  by  publiBhing  a  charge 
of  crime,  the  plaintiff  may  offer  his  good  character,  by  a  nue 
of  evidence,  as  evidential  of  his  innocence  of  the  crime,  the 
defendant  having  pleaded  the  truth  of  the  charge  —  ( W.  {  66) ; 
yet  the  plaintiff's  bad  reputation,  by  a  rule  of  the  law  of  dam- 

r,  may  or  may  not  be  used  in  mitigation  of  damages,  if 
defendant  has  pleaded  both  the  general  issue  and  the 
truth  of  the  charge.  —  (W.  {{  70-73.) 

(&)  In  a  prosecution  for  murder,  with  a  plea  of  self-defence, 
the  deceasea's  reputed  character  for  violence  is  not  in  issue 
under  the  substantive  law;  but  it  may  be  received,  by  a  rule 
of  evidence,  to  show  the  deceased's  aggression  or  tne  defend- 
ant's belief.  —  (W.  {{  63,  246.) 

(c)  In  an  action  based  on  the  negligent  manner  of  con- 
structing a  switch-frog,  the  custom  of  construction  by  other 
railroads  may  not  in  substantive  law  make  the  legal  standaid 
of  care;  but  by  a  rule  of  evidence  it  may  be  received  to 
show  the  mode  of  a  careful  construction.  —  (W.  {.461.) 

Art.  2.    Rtiles  of  Pleading.    Proportions  of  fact  are  prov- 

5  able  by  evidence  when  by  the  terms  of  the  pleadings  and 
under  the  rules  of  pleading  they  are  issuable  in  the  case  at 
bar. 


S§  d-7a  INTBODUCTORY    RULB8 

lUtutrations,  In  an  action  on  a  promisBorv  note,  the  fact 
of  payment  may  or  may  not  be  evidenced  by  the  plaintiff's 
admissions,  according  as  the  payment  is  in  issue  or  not, 
under  a  plea  of  general  issue. 

Distinctiona:  A  rule  of  evidence  and  a  rule  of  pleading  may 
here  apply  with  different  results  to  the  same  or  similar  facts, 
according  to  the  purpose  with  which  the  fact  is  offered: 

(a)  The  defendant's  offer  to  pay  money  in  settlement  may 
by  a  rule  of  evidence  not  be  received  to  ^ow  an  admission  of 
liability;  but  by  a  rule  of  pleading  his  payment  of  money  into 
court  may  restrict  the  issues  in  the  case.  —  (W.  {  1061.) 

(&)  In  a  trial  on  amended  pleadings,  the  original  un- 
amended pleading  does  not  control  the  issues  in  the  trial; 
but  by  a  rule  of  evidence  it  may  be  used  as  an  extra- 
judicial admission.  —  (W.  {  1067.) 

Art.  3.    Rvles  dispensing  from  Evidence,    Propositiona  of 

6  fact  are  provable  by  evidence  when  by  any  rule  of  procedure, 
including  a  rule  of  evidence,  such  facts  are  effective  to  dis- 
pense a  party  from  evidencing  a  proposition  which  otherwise 
would  require  to  be  evidenced. 

lUtietraHona.  Where  the  execution  of  a  deed  is  material, 
and  the  party  needing  it  relies  upon  a  stipulation  or  other 
judicial  admission  of  its  due  execution,  the  stipulation  may 
be  proved.  —  (W.  §§  2688-2596.) 

Cross-Reference:  This  dispensation  from  evidencing  propo- 
sitions in  issue  is  usually  obtained  by  judicial  notice  (w. 
{§  2565-2582)  or  by  judtcial  admissions  which  appear  on 
the  record  and  therefore  do  not  need  to  be  evidenced. 

Art.  4.    Rides  of  Evidence,     Propositions  of  fact  are 

7  provable  by  evidence  when  by  any  rule  of  evidence  they  are 
themselves  admissible  as  evidentiary  facts  and  thus  in  their 
turn  become  propositions  to  be  proved. 

lUtistrations,  In  a  prosecution  for  murder,  the  defendant's 
preparation  or  plan  to  commit  the  murder  is  admissible  as 
evidence  that  he  did  commit  it;  this  preparation  or  plan  then  is 
itself  a  fact  to  be  proved,  and  the  defendant's  sharpening  of 
a  knife  or  utterance  of  a  threat  may  be  admissible  as  evidence 
thereof  (W.  §§  238,  1725); 

and  so  on  in  innumerable  instances  forming  the  buUc  of  the 
material  in  every  trial. 

Art.  5.    Material,  admissible,  relevant.  A  fact  provable 
7a  under  any  of  the  foregoing  Articles  1-4  is  said  to  be  material^ 
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i.  e.,  legally  capable  of  being  proved.  A  fact  receivable  as 
evidence  of  such  provable  fact  is  said  to  be  admiasible,  A 
rdetxini  fact  is  one  which  would  be  admissible  so  far  as  con- 
cerns the  rules  of  logic  and  probative  value,  i.  e.,  the  rules 
of  Part  I  in  Book  I,  but  may  not  be  actually  admissible 
by  reason  of  the  restrictive  rules  in  Parts  II-IV  of  Book  I. 

lUtutraUon.  In  an  action  a^inst  a  carrier  on  a  bill  of 
lading,  the  signature  of  the  shipper  to  the  bill  of  lading  and 
hifi  prior  reading  of  it  may  be  material  under  Arts.  1-3 , 
supra.  If  so,  his  letter  admitting  that  he  had  read  it,  and  his 
signature  to  the  letter,  may  be  relevant,  under  the  rules  of 
Fart  I,  Book  I,  post;  but  they  may  not  be  admissible,  by  rear 
son  of  some  of  the  rules  in  Farts  II,  III,  Book  I,  post. 


RULE  4.    Kinds  of  Proceedings  in  which  these  Rides  are 
appUeabU. 

Art.  1.    The  rules  of  Evidence,  as  herein  contained,  do 

8  not  apply  in  the  following  kinds  of  proceedings,  except  as 
otherwise  expressly  provided: 

Par.  (a).    In  ex  parte  proceedings,  as  distinguic^ed  from 
responsoiy  or  adversary  proceedings.  —  (W.  §  4.) 

Par.  (b).    In  interlocutory  proceedings,  as  distinguished 
from  adjudicatory  or  final  proceedings.  —  (W.  §  4.) 

Par.  (c).    In  app62Za/e  proceedings,  as  distinguished  from 
proceedings  of  trial  of  fact. 

Art.  2.    The  rules  of  Evidence,  as  herein  contained,  do 

9  apply  without  variation  in  the  following  kinds  of  proceedings, 
except  as  otherwise  expressly  provided: 

Par.  (a).     In  proceedings  in  chancery  and  at  common 
law.  —  (W.  §  4.) 

Cross-references.  The  principal  rules  in  which  such  a 
difference  is  expressly  provided  are  as  follows:  (1)  Mode  of 
taking  testimony  in  writing  (post,  $  488);  (2)  mode  and  time 
of  making  objections  (post,  ^J  71-93);  (3)  mode  of  framing 
cross-interrogatories  (post,  J§  914,  922);  (4)  munber  of  wit- 
nesses required  (post,  §  1500);  (5)  discovery  before  trial  (j>ost, 
§1325);  (6)  reformation  of  instruments  for  mutual  mistake 
(post,  i  1895). 
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10         Par,  (6).    In  trials  enminal  and  civU.  —  (W.  (4.) 

Crosa^eferencea.  The  principal  rules  in  which  such  a 
difference  is  expressly  provided  are  as  follows:  (1)  Corrob- 
oration of  accomplices  and  of  other  kinds  of  witnesses  in 
certain  criminal  issues  {po8t,  §§  1517-1520);  (2)  moral  duuv 
acter  of  the  accused  in  a  criminal  case  (post,  $§  130-137); 
(3)  rules  concerning  corpus- deliclif  bigamy,  etc.  (post,  §§ 
1535-1537);  (4)  confessions  of  an  accused  (past,  §700);  (5) 
measure  of  persuasion  for  the  jury  in  a  criminal  case  (post, 
§  2022) ;  (6)  presumptions  and  burden  of  proof  for  the  re» 
spective  parties  in  a  criminal  case  (post,  §§  2064-2066). 

IUu9tration8,  (1)  Doe  is  aUeged  to  have  defrauded  Roe  by 
means  of  r^resentations  that  a  policy  of  life  insurance  could 
be  obtained  bv  paying  money  and  taking  shares  of  stock. 
To  evidence  tne  fraudulent  knowledge  and  intent  of  Doe, 
bis  representations  of  a  similar  sort,  made  to  other  persons, 
are  admissible,  either  in  a  criminal  prosecution  for  mud  or 
in  a  civil  action  for  damages  by  reason  of  the  deceit.  —  (W. 
§321.) 

^2)  In  a  trial  involving  the  death  of  Doe  at  the  hands 
of  Roe,  the  testimony  of  a  deceased  witness  J.  S.,  given  at  a 
former  trial  of  the  same  case  under  cross-examination,  is 
admissible,  whether  the  case  be  a  civil  action  for  damages 
due  for  the  death  or  a  criminal  prosecution  for  manslaughter; 
the  requirement  of  cross-examination  being  no  different,  and 
the  constitutional  provision  having  only  the  effect  of  making 
the  rule  unalterable  by  the  Legislature  for  criminal  cases.^  — 
(W.  §  1398.) 

(3)  Doe  publishes  a  statement  that  Roe  has  forged  a 
check.  In  a  criminal  prosecution  of  Roe  for  forgery,  the 
charge  must  be  belie v^  by  the  jury  beyond  a  reasonable 
doubt;  but  in  a  civil  action  for  slander  by  Roe  against  Doe, 
with  a  plea  of  truth,  the  jury  may  believe  by  a  preponderance 
of  evidence.  —  (W.  §  2498.) 

(4)  The  goods  of  Doe  were  shipped  by  the  common 
carrier  Roe,  but  never  delivered.  A  statute  made  a  common 
carrier  liable  for  goods  feloniously  taken  by  his  servants. 
In  an  action  for  the  value  of  the  goods,  the  carrier's  failure 
to  offer  the  testimony  of  the  servant  would  be  a  circumstance 
of  inference  against  him  (under  §  658,  po8t) ;  but  in  a  prosecu- 
tion of  the  servants  for  feloniously  taking  the  goods,  their 
failure  to  testify  would  not  be  a  circumstance  of  inference 
against  them  (under  §1746,  post).  —  Vaughton  v,  R.  Co., 
12CoxCr.  580(1874). 

DUtinduMM.  By  the  rules  of  evidence  a  fact  may  be 
admissible  evidentially  in  either  a  criminal  or  a  civil  case; 
yet  the  legal  effect  of    the  factum  probandum  may  by  the 

'  A  few  Courts  refuse  this  view. 
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substantive  law  be  different  in  a  criminal  charge  and  a  ciyfl 
claim: 

(a)  The  defendant,  being  treasurer  of  the  Navy,  and 
charged  with  miBapplication  of  public  moneys  received,  a  certi- 
ficate for  money  received  by  the  defendant's  subordinate  officer 
is  admissible  in  any  case  to  show  that  officer's  receipt  of  t-he 
money;  but  the  officer's  receipt  of  the  money  does  not  of 
itself  charge  the  defendant  with  criminal  responsibility.  — 
(Lord  Melville's  Trial,  29  How.  St.  Tr.  746  (1806).) 


RULE  5.     Evidence  before  Trial;  Jury's  Ddiberations;  Judge's 

11  Instructions  on  Evidence,  The  rules  herein  contained  do  not 
include  rules  of  procedure  concerning  the  taking  or  use  of 
evidence  before  a  trial  or  after  a  trial  (extra-judicial),  but  in- 
clude only  the  rules  affecting  the  use  of  evidence  at  a  trial 
(infra-judicial),  except  as  otherwise  expressly  provided. 

In  particular, 

Par,  (a).    Rules  of  procedure  for  the  officers  authorized  to 

12  take  depositions  or  acknowledgments,  and  for  the  mode  of 
taking  them,  are  not  here  included,  except  so  far  as  a  rule  of 
evidence  at  the  trial  is  thereby  involved. 

Illustrations.  (1)  Whether  a  party  may  before  trial  have 
process  to  take  a  deposition  before  a  notary  public,  or  to 
take  a  deposition  of  a  convict  in  prison,  is  a  rule  of  procedure 
not  here  included;  but  whether  he  may  use  such  a  aeposition 
on  the  trial  is  a  rule  of  evidence  here  included  (post,  §  9^). 

(2)  Whether  a  party  may  have  process  to  obtain  dis- 
covery from  a  party-opponent  before  trial  is  equally  a  rule 
of  procedure  before  trial,  but  it  is  here  included  because  of 
its  relation  to  the  rule  of  evidence  excluding  witnesses  and 
documents  not  discovered  on  demand  before  tiial  {post, 
§1326). 

Par.  (6),      Rules  of  procedure  for  summoning  wiinesseSf 

13  tendering  fees,  exempting  from  process,  etc.,  are  not  here 
included,  except  so  far  as  the  privilege  of  the  witness,  as  a 
rule  of  evidence  at  the  trial,  is  dependent  on  them. 


Art.  1.    No  specific  rule  of  evidence  controls  or  appU 
14  to  the  jury*s  use  of  evidence  after  it  has  been  admitted  by 
the  judge  under  the  rules  of  admissibility,  except  as  follows: — 
(W.  §§  29,  2550,  2531.) 
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Par,  (a).  The  rule  as  to  the  rMoswre  of  persuasum^  i.  e. 
whether  by  preponderance  of  evidence  or  beyond  reason- 
able doubt  (po8t,  §  2022); 

Par.  (6).  The  rules  of  law  as  to  presumptions  affecting 
a  party's  duty  to  produce  evidence  (post,  i  2034); 

[Par.  (c).    The  rule  offalsus  in  uno  (po^,  §  573);]  * 

Par.  (d).  The  rules  of  qwrntiiy,  requiring  more  than 
one  witness,  or  corroboration,  or  the  like,  in  specific 
issues  (post,  §§  1502,  1516). 

[Par.  (e).  The  rules  for  confessions  (post,  §  700)  and  for 
dying  declarations  (posty  §951),  which  may  be  applied 
anew  by  the  jury  to  reject  such  evidence  from  their  con- 
sideration, even  after  the  judge  has  admitted  it,  if  the 
rules  so  require.]  ■ 

Par.  if).    The  rule  of  midtipile  admissibility  (post,  {  44)« 

Cross-references.    The    respective    fimctions    of    judge    and 
jury  in  general  are  dealt  with  in  §§  2100-2115,  posi. 


Art.  2.     The  judge  shaU  give  the  jury  no  insbrvOions  of 

15  law  as  to  the  loeight  or  credit  to  he  given  by  them  in  considering 

any  piece  of  evidence  or  class  of  evidence  which  has  been  by 

him  admitted  as  evidence  to  be  considered  by  them;  except 

as  follows:' 

Par.  (a).  The  judge  may  instruct  the  jury  as  to  the 
application  of  the  various  rules  mentioned  in  Art.  3,  supra. 

Par.  (6).  The  judge  may  instruct  the  jury  to  disregard 
(1)  any  evidence  which  after  being  admitted  has  later  been 
struck  out  by  him  (under  §  95,  post)  as  having  been  incor- 
rectly admitted  in  the  first  instance;  or 

'  This  is  an  unsound  rule,  obtaining  in  many  courts. 

'This  paragraph  represents  the  anomalous  and  unsound 
rule  prevailing  in  some  courts. 

'  (Note:  This  rule  has  always  been,  in  theory  and  practice, 
a  corner-stone  of  jury  trial.  In  recent  times,  practice  in  this 
countrv  has  more  and  more  violated  it.  It  is  nere  to  be  said 
that  this  rule  and  Art.  3,  with  Rule  18,  §49,  poet  (trial 
Court's  discretion)  and  Rule  23,  §  102,  post  (new  trials  for  error) 
can  alone  serve  to  rescue  our  law  of  trials  in  the  future  from 
becoming  a  putrid  and  unmanageable  mass  of  decisions). 
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(2)  any  matter  which,  though  not  admitted  by  him  as 
evidence,  has  somehow  come  or  may  come  to  the  notice  of 
the  jury  and  cannot  properly  be  considered  by  them  aa 
evidence. 

lUustralion.  (1)  The  jury  may  be  instructed  to  disregard 
the  testimony  of  a  witness  whose  disqualification  is  not 
discovered  until  cross-examination  and  i»^ose  testimony  has 
then  been  struck  out. 

(2)  The  jury  may  be  instructed  to  disregard  the  remarks 
of  counsel  improperly  asserting  facts  not  in  evidence,  or  to 
avoid  reading  parts  of  an  account-book  which  have  been 
sealed  up  as  u'reievant. 

Par,  (c).  The  judge  may  instruct  the  jury  that  they 
may  consider  as  in  evidence  any  specific  fact,  or  class  of 
facts,  which  is  legally  admissible  as  evidence  but  has 
naturally  come  to  their  notice  without  a  formal  offer  by  a 
party  in  the  usual  manner,  as  by  interrogation  or  otherwise. 

lUustrations.  The  usual  examples  of  this  kind  of  evidence 
are:  the  demeanor  of  a  witness  {post^  §  534);  the  party's 
failure  to  produce  evidence  in  his  power  (po9^  §  658);  the 
self-contradictions  of  a  witness  contained  in  his  own  testi- 
mony {post,  §  578); 

Par.  {d).  The  judge  may  instruct  the  jury  to  consider 
as  proved  any  fact  which  is  the  subject  of  judicial  notice 
(post J  §2120)  or  of  a  judicial  admission  (post,  §2140)  under 
the  respective  rules  of  those  topics. 

[[Art.  3.  The  judge  may  express  to  the  jtary,  after  the  close 
16  of  evidence  and  argument,  his  personal  opinion  as  to  the 
credibility  or  weight  of  the  evidence  or  any  part  thereof  .Tl  *  — 
(W.  §  2559.) 

»  (No^b:  This  is  not  the  law  today  in  any  jurisdiction 
except  m  New  Jersey  and  in  the  Federal  Courts.  But  it 
oueht  to  be.  Perhaps  a  reaction  will  some  day  come,  to 
redeem  us  from  the  great  error  which  we  conmiitted  two 
generations  ago  in  thus  abandoning  one  of  the  best  tradi- 
tions of  jury-tnal  at  common  law.  It  is  because  of  this 
abandonment  of  a  sound  rule,  representing  a  natural  Dart 
of  the  judge  s  function,  that  in  recent  times  the  same  irre- 
pre^ible  /unction  has  tended  to  satisfy  itself  by  the  violation 
of  the  rule  of  Art.  4,  as  noted  above). 
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RULE  6.    Conflict  of  Laws  ;  Rtde  of  the  Forum.    The  rule  of 

17  the  forum  of  trial  is  to  furnish  the  rules  of  evidence  —  (W. 
§5);  with  the  following  exceptions  and  distinctions: 

Art.  1.  Where  by  the  rule  of  the  forum  an  official  state- 
ment in  writing  is  receivable  testimonially  if  made  under  an 
official  duty,  (post,  §  1090),  it  is  sufficient  if  the  law  of  the  place 
of  the  official's  act  recognizes  such  a  duty,  even  though  the  law 
of  the  forum  does  not.  —  (W.  §§  5,n.9, 1633, 1644, 1675, 1677.) 

Art.  2.    Where  a  document  is  to  be  authenticated,  the 

18  kind  of  evidence  admissible  or  sufficient  for  the  purpose  is 
determined  by  the  rule  of  the  forum;  except  so  far  as  the 
principle  of  Art.  1  permits  resort  to  the  rule  of  some  other 
place  for  admitting  an  official  certificate  of  authenticity.  — 
(W.  §§  2163-2169.) 

Art.  3.    Where  for  a  trial  to  be  held  in  one  jurisdiction 

19  a  deposition  is  to  be  taken  in  another  juriscUction,  the 
rules  of  the  former  jurisdiction  determine  the  admissibility 
of  the  deposition  on  trial;  but  the  rules  of  the  latter  juris- 
diction determine  the  mode  of  compelling  the  deponent 
and  of  taking  the  testimony  before  the  officer  in  so  far  as 
the  use  of  compulsory  process  is  concerned  or  so  far  as  State 
policy  has  prescribed  any  rules  limiting  such  proceedings 
within  its  territory.  —  (W.  §§  5,  n.  8.) 

Art.  4.    Where  a  rule  of  substantive  law  or  of  judidal 

20  jurisdiction  is  involved,  and  not  a  rule  of  evidence,  the 
general  principles  for  conflict  of  laws  on  those  subjects 
apply.  —  (W.  §  5.) 

lUustraiUms.  (1)  A  will  appears  to  be  attested  by  three 
attesting  witnesses.  If  by  tne  rule  of  the  forum  two  only 
are  required  to  be  called,  that  rule  applies,  whether  by  the 
rule  of  the  testator's  domicile  or  of  the  place  of  the  property 
the  rule  requires  the  calling  of  three  or  one  or  more.  But 
so  far  as  the  validity  of  the  will  depends  on  the  number  of 
witnesses  attesting  it,  the  different  rule  of  the  domicile  or 
of  the  place  of  property  may  require  to  be  applied. 

(2)     An  official  marriage  register  in  France  is  desired  to 
be  proved  in  New  York  by  a  copy  made  by  a  notary;  a  French 
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rule  admitting  a  notary's  copy  of  a  marriage  register  will  not 
'per  se  suffice  to  admit  it  in  New  York;  but  if  m  New  York 
a  copy  of  an  official  register  is  admissible  when  made  by  the 
officer  having  custody  of  it,  and  the  French  notary  is  shown 
to  have  the  custody,  then  the  copy  is  admissible.  Whether 
the  purporting  notarial  seal  shall  be  presumed  genuine  will 
be  determined  by  the  rule  of  New  York. 

(3)  On  a  trial  in  Illinois  the  deposition  is  desired  of  a 
citizen  of  Illinois  who  is  in  Massachusetts.  Whether  the 
person  may  be  compelled  to  appear  before  the  officer  appointed 
to  take  the  deposition  depends  on  the  law  in  Massachusetts; 
but  whether  the  deposition  may  be  received  as  that  of  a  non- 
resident depends  on  the  law  in  Illinois. 

(4)  A  bill  of  lading  is  given  in  Illinois  for  shipment  of 

foods  to  Massachusetts,  and  is  signed  by  the  consignor. 
litigation  arises  in  Massachusetts.  If  by  the  general  prin- 
ciples of  conflict  of  laws  the  rule  of  the  place  of  making  the 
contract  is  to  govern,  then  the  rule  of  Illinois  determines 
whether  the  consignor  mav  in  spite  of  his  signature  dispute 
his  knowledge  of  the  bill's  contents  (parol  evidence  rule), 
and  whether  any  part  of  the  contract  resting  in  parol  is  bind- 
ing (statute  of  frauds);  both  of  these  rules  belonging  to 
the  substantive  law,  though  usually  spoken  of  as  rules  of 
evidence. 


RULE  7.     Conflict  of  Laws;   Federal  and  SUiie  rules.    In 

21  the  respective  jurisdictions  of  State,  Federal,  and  Terri- 
torial Courts  in  the  United  States,  each  is  governed  in  its 
own  trials,  independently  of  the  others,  by  its  own  rules 
of  evidence,  on  the  principle  of  Rule  6,  except  so  far  as  the 
Federal  Constitution  compels  or  the  respective  State  statutes 
permit  a  variation.  —  (W.  §  6.) 

Such  variations  are  as  follows: 

Art.  1.    Stale  Courts,    The  Court  of  a  State  applies  the 

22  State  rule  of  evidence,  under  the  general  principle  of  Rule  6; 

Par,  (a)  even  where  a  Federal  statute  has  made  a  rule 
of  evidence  for  documents  not  bearing  a  revenue-stamp;  — 
(W.  §6,  n.  11,  and  §2184.) 

Par.  (b)  but  except  that  for  the  authentication  of  official 
documents  it  recognizes  as  an  alternative  method  the  rule 
of  the  Federal  statute ;  —  (W.  §  1680,  n.  3,  and  §  1681,  n. 
12.) 
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Par,  (c)  and  except  that  it  is  bound  by  any  rule  of  the 
Federal  Constitution  that  dominates  over  State  law.^  —  (W. 
§  7,  n.  10.) 

Art.  2.    Federal  Cowrts,    In  the  Federal  Courts,  the  rules 

23  of  evidence  of  the  State  in  which  the  trial  is  held  are  adopted 
as  the  Federal  rules,  unless  by  Federal  constitution,  treaty, 
or  statute,  an  inconsistent  rule  is  expressly  enacted;  with 
the  following  exceptions  and  distinctions: 

{Reason  and  Policy:  Inasmuch  as  a  Federal  Court  usually 
sits  within  a  particular  State,  and  as  the  oounael  are  also 
practitioners  in  the  courts  of  that  State  and  are  therefore 
accustomed  to  its  settled  rules  of  procedure,  the  above  general 
rule  is  a  simple,  flexible,  and  wholesome  one  for  procedure 
in  general). 

Par,  (a).     In  equity  proceedings^  the  foregoing  general 

24  rule  applies.  —  (W.  §  6.) 

Par,  (6).    In  admiraUy  proceedings,  the  foregoing  gen- 

25  eral  rule  applies.  — (W.  §6.) 

Par.'{c),    In  common  law  criminal  trials,  the  foregoing 

26  general  rule  does  not  apply,  but  instead  is  applied  the 
State  common  law  rule  which  was  in  force  at  the  time  of 
the  entrance  of  the  State  into  the  Union.*  —  (W.  §6.) 

Par,  (d).    In  common  law  civU  trials,  the  foregoing  gen- 

27  eral  rule  applies. 

Par.  (e).  The  State  rule,  when  it  is  to  be  followed,  may 

28  be  a  statutory  rule ;  except  under  par.  (c)  supra. 

Par,  (/).    The  State  rule,  when  it  is  to  be  followed, 

29  may  be  any  rule  of  evidence,  and  not  merely  a  rule  for  the 
qualifications  of  witnesses.  —  (W.  §  6.) 

Par.  (g).    The   State  rule  as  to  depositions,  when  it  is 

30  to  be  followed,  is  only  the  rule  as  to  the  mode  of  taking, 
and  not  the  rule  as  to  the  mode  of  using.  —  (W.  §  6.) 


RULE  8.    Constitutumal  Rides;   Legislative  Alteration.    Ex- 
31  cept  where  a  Constitution  by  embodying  expressly  a  specific 

^This  presumably  might  serve  to  also  cover  the  rule  of 
Par.  (6),  supra,  under  the  full-faith-and-credit  clause;  but 
that  rule  can  be  rested  on  the  ground  of  comity. 

*  This  is  an  unreasonable  modification. 
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rule  of  evidenoe  has  made  it  unalterable  by  the  Legislature^ 
the  Legislature  has  the  power  to  alter  any  rule  of  evidence; 
subject  to  the  following  distinctions  and  exceptions: —  (W. 
§7,  n.  7.) 

Art.  I,    A  prohibition  against  ex  post  facto  laws  does  not 

32  apply  to  a  law  altering  a  rule  of  evidence.  —  (W.  §  7,  n.  9.) 

Art.  2.    A  constitutional  rule  of  property  or  other  sub- 

33  stantive  law  cannot  be  altered  by  a  statute  which  in  form 
purports  to  make  only  some  rule  of  conclusive  evidence  under 
Rule  133  (post,  §  906).  —  (W.  §§  1353,  1354.) 

Art.  3.    A  statute  which  usurps  the  judicial  function  in 

34  purporting  to  make  a  rule  of  conclusive  evidence  or  pre- 
sumption so  as  to  prevent  the  judicial  investigation  and 
ascertainment  of  the  facts  material  to  a  right  or  liability  is 
invalid  under  Rule  133  (post,  §  906).  —  (W.  §§  1353,  1364.) 
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BOOK  I:  ADMISSIBIUTY 
(WHAT  FACTS  MAY  BE  PRESENTED  AS  EVIDENCE) 

INTRODUCTION: 

GENERAL  THEORY  AND  PROCEDURE  OF 

ADMISSIBILITY 

Topic  I:  General  Theory 

RULE  10.    First  Axiom  of  Admissibility.    None  but  facts 

35  having  rational  probative  value  are  admissible.  —  (W.  §  9.) 

Illustration.  In  a  trial  for  homicide,  the  fact  is  offered  that 
the  accused  was  requested,  with  others,  to  touch  the  corpse 
of  the  murdered  man,  to  see  if  blood  flowed,  but  that  he 
refused  to  do  so:  this  is  admissible,  not  because  the  flowing 
or  retention  of  tne  blood  at  the  guilty  man's  touch  would  be 
rationally  evidential  of  his  guilt,  but  because  a  particular 
person's  refusal  to  touch  may  be  evidence  of  his  consciousness 
of  guilt,  under  Rule  118  {post^  §  650). 

RULE  11.   Second  Axiom  of  AdmissibiliJby,    Any  fact  having 

36  a  rational  probative  value  is  admissible,  unless  some  specific 
rule  herein  forbids.  —  (W.  §  10.) 

ULustraiions.  (1)  On  an  issue  involving  an  act  of  forgery, 
the  disposition  of  the  person's  character  as  to  acts  of  honesty 
or  dishonesty,  is  of  some  rational  probative  value  towards 
showing  that  he  did  or  did  not  do  the  act;  it  is  therefore 
admissiole,  unless  some  specific  rule  of  prohibition  is  appli- 
cable, such  as  the  rule  against  the  prosecution's  use  of  the 
accused's  character,  or  the  rule  against  a  civil  party's  use  of 
his  character. 

(2)  On  an  issue  whether  a  person  was  on  board  a  vessel 
lost  at  sea,  the  fact  of  his  {>rior  intention  to  sail  on  that  vessel 
is  of  probative  value,  and  is  admissible;  but  to  evidence  that 
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intention,  the  hearsay  rule  forbids  the  admission  of 
declarations,   unless  an  exception  to  the  hearsay  rule 
applicable. 


RULE  12.    Classificaiian  of  the  Rvlea  of  AdmisaibilUy.    The 

37  rules  of  Admiasibility  are  divided  into  three  groups:  — 
(W.  §  12.) 

The  first  group  of  rules  define  the  conditions  of  probative 
value  which  suffice  to  entitle  a  fact  to  be  regarded  as  evi- 
dential; these  are  rules  of  Relevancy  (including  the  relevancy 
of  Grcumstantialy  Testimonial,  and  Autoptic  Evidence), 
and  are  contained  in  Rules  24-123  {post,  §§  105-734). 

The  second  group  of  rules  lay  down  auxiliary  tests  and 
safeguards,  appropriate  to  special  classes  of  evidence,  and 
designed  to  overcome  special  weaknesses  or  risks  shown  by 
experience  to  exist;  these  are  rules  of  Auxiliary  Probative 
Policy,  and  are  included  in  Rules  125-193  (post,  §§  745-1643). 

The  third  group  of  rules  allow  certain  extrinsic  policies, 
important  to  the  community  in  general,  to  override  tem- 
porarily the  purpose  of  ascertaining  the  truth,  and  therefore 
to  exclude  facts  for  reasons  independent  of  their  probative 
value;  these  are  rules  of  Extrinsic  Policy, /md  are  included  in 
Rules  194-212  (post,  §§  1650-1870). 

RULE  13.    Admissibility,  distinguished  from  Weight  or  Proof; 

38  Function  of  Judge  and  Jury,  When  an  offered  fact  satisfies 
all  the  rules  of  these  three  groups,  being  forbidden  by  none, 
it  is  said  to  be  Admissible;  that  is,  the  jury  may  consider  it 
as  part  of  the  evidential  material  which  is  to  persuade  them  to 
the  conclusion  represented  in  their  verdict.  —  (W.  §§  12,  28.) 

Art.  1.     The  judge  alone  determines  the  Admissibility  of 

39  an  offered  fact,  pursuant  to  Rule  229  (post,  §  2100). 

Art.  2.    The  jury  alone   determines  the  persuasive  effect, 

40  or  Weight,  of  a  fact  admissible  for  their  consideration,  subject 
to  the  provisions  of  Rule  5,  Arts.  3,  4,  5  (ante,  §  14). 

RULE  14.     Admissibiliiy,  distinguished  from  Relevancy.    A 

41  fact  offered  as  relevant  for  a  specific  purpose  must  satisfy  all 
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the  rules  applicable  to  it  for  that  purpose  in  any  of  the  groups 
of  rules  mentioned  in  Rule  12  (antef  §  37);  so  that  its  admis- 
sibility signifies  that  it  is  not  only  relevant,  under  the  first 
group  of  rules,  but  is  also  not  forbidden  by  any  rule  under  the 
remaining  two  groups.  —  (W.  §  29.) 


RULE  15.  Mtdtiple  Admissibiltty.  When  a  fact  is  offered 
42  for  one  purpose,  and  is  admissible  in  so  far  as  it  satisfies  all 
rules  applicable  to  it  when  offered  for  that  purpose,  its  failure 
to  satisfy  some  other  rule  which  would  be  applicable  to  it  if 
offered  for  another  purpose  does  not  exclude  it.  —  (W.  §  13.) 

TUusiratioriB,  (1)  On  an  issue  of  the  sanity  of  J.  S.,  a  letter 
from  M.  to  J.  S.,  concerning  a  business  transaction,  and 
J.  S/s  conduct  in  ordering  a  sale  of  an  estate  in  answer  to  the 
letter,  is  admissible  as  conduct  of  J.  S.  relevant  to  show  his 
mental  capacity,  (po«^  §  252);  but  the  inadmissibility  of  the 
letter  {po8t,  §  910),  as  a  hearsay  statement  of  M.  upon  the 
mental  capacity  of  J.  S.,  does  not  prevent  the  former  use  of 
the  letter  in  connection  with  the  conduct  of  J.  S.  —  (W. 
§§  228,  1786.) 

(2)  On  an  issue  of  murder  of  M.  bv  J.  S.,  with  a  plea  of 
self-defence,  the  prior  threat  of  M.  to  kill  J.  S.  is  not  admis- 
sible {postf  §  279)  to  show  J.  S.'s  reasonable  apprehensions 
of  assault,  unless  communicated  to  J.  S.;  but  its  inadmis- 
sibility for  this  purpose  does  not  prevent  its  admissibility 
(postf  §  182)  as  evidence  of  M/s  desi^  to  kill  J.  S.  and  there- 
fore of  his  probable  aggression,  provided  it  satisfies  the  other 
rules  applicable  to  the  latter  purpose.  —  (W.  §§  110,  247.) 

(3)  A  purporting  deed  not  shown  by  some  appropriate 
evidence  to  be  genuine  is  not  admissible  (po^i,  §  1595)  as  an 
instrument  of  grant  conveying  title  from  the  purporting 
grantor;  but  the  same  document,  if  acted  on  by  an  occupant 
of  the  land  under  claim  of  prescriptive  title,  is  admissible 
{post,  §  1245)  as  a  verbal  act  of  his,  indicating  the  extent  of 
land  occupied  by  him;  and  its  inadmissibility  for  the  former 
purpose  aoes  not  prevent  its  admissibility  for  the  latter 
purpose.  —  (W.  §  2132.) 

(4)  The  extra-judicial  admissions  of  a  wife  may  not  be 
admissible  against  her  husband,  because  the  rule  prohibiting 
her  testimony  against  him  may  apply  equally  to  her  judiciiu 
admissions  {post,  §  1713);  but  if  tier  statements  were  made 
publicly  in  his  presence  without  dissent,  his  silence  may  make 
them  ms  own  admissions,  and  as  such  they  would  be  admis- 
sible against  him  {post,  §  668);  yet,  if  they  were  made  pri- 
vately to  him,  the  further  rule  against  the  use  of  confidential 
marital  communications  {posit  §  1812),  being  equidly  appU* 
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cable  to  them  in  either  of  the  above  aspects,  would  exclude 
them  for  either  purpose.  —  (W.  J  2338.) 

Par,  (a).     The  possibility  that  the  jury  might  improperly 

43  apply  to  an  inadmissible  purpose  a  fact  admissible  for  an- 
other purpose  does  not  exclude  it. 

Par,  (&).     The  party  against  whom  a   fact  is  admitted 

44  under  this  Rule  may  ask  the  judge  to  instruct  the  jury  as  to 
the  limited  purpose  for  which  the  fact  is  admissible;  and 
the  party's  failure  to  ask  for  such  an  instruction  is  a  waiver 
of  objection  to  the  inadmissibility  of  that  fact.  —  (W.  §  13.) 


t-. 


RULE  16.  CondUumal  AdmissibUity,  If  an  offered  fact 
45  would  by  any  rule  be  admissible  only  after  or  together  with 
other  facts,  it  may  be  admitted  provisionally  when  offered, 
subject  to  the  later  introduction  of  the  other  facts  under  Rule 
163  {post,  §  1360).  —  (W.  §  14.) 


RULE  17.    Curative  Admissibility,    Where  an  inadmissible 

46  fact  has  been  offered  by  one  party  and  received,  and  the 
opponent  afterwards,  for  the  purpose  of  negativing  or  ex- 
plaining or  otherwise  counteracting  it,  offers  a  fact  similarly 
inadmissible,  the  following  rules  apply :  —  (W.  §  15.) 

Art.  1.     If  the  opponent  did  not  duly  object  to  the  fact 

47  originally  offered,  the  second  fact 

o.  [is  admissible  if  it  serves  to  remove  an  unfair  effect  upon 
the  jury  which  might  otherwise  ensue  from  the  original 
fact.]  * 

h,  [is  admissible.]  ^ 
c.  [is  inadmissible.] ' 

IttuBiraiiom.  (1)  In  an  action  for  loss  of  support  of  the 
plaintiff's  husband,  due  to  intoxication  caused  by  the  de- 
fendant, the  plaintiff  has  offered  the  inadmissible  fact  of 
prior  acts  of  intoxication  caused  by  the  defendant;  to  rebut 
any  unfair  prejudice  from  this  fact,  the  defendant  may  intro- 
duce testimony  in  denial  of  it. 

*  Clause  a  is  the  sound  rule,  obtaining  in  a  few  jinisdictions. 
CI.  6  is  the  rule  in  England  and  a  majority  of  U.  S.  jurisdic- 
tions. CI.  c  is  the  rule  in  a  few  jurisdictions.  Rulings  of 
CI.  h  are  often  really  examples  of  the  rule  of  CI.  a, 
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(2)  In  an  action  on  a  contract  to  purchase  goods,  the 
defendant  having  refused  to  perform  on  the  ground  of  the 
Roods  being  not  equal  to  sample,  the  plaintiff  mtroduoes  the 
madmissibie  fact  that  the  defendant  has  purchased  his  goods 
from  other  persons  at  a  cheaper  price;  to  remove  the  preju- 
dicial impression  of  this  fact,  the  defendant  may  explam  the 
circumstances  of  these  purchases. 

[Art.  2.     If   the   opponent  did  dvly  object  to   the  fact 

48  originally  offered,  the  second  fact  is  admissible  on  the  same 
conditions  as  in  Art.  1  supra,]  ^ 

Diaiinctions.  (1)  Whether  a  party  who  has  originally  objected 
is  deemed  to  waive  by  8nbse(pjienUy  inJtroducing  similar  evidence 
(post,  i  91); 

(2)  Whether  facts  admissible  to  impeach  a  toitness'  char- 
acter may  be  rebutted  or  explained  by  denying  them  (Rule 
111,  postf  i  608)  or  by  consistent  statements  (Rule  113,  post, 
i  612^; 

(3)  Whether  a  collateral  fact  may  be  disproved  (Rule 
107,  post,  i  568); 

(4)  Whether  the  party  may  re-examine  to  facts  which  he 
might  have  put  in  on  the  direct  examination  (Rule  164, 
post,  i  1378). 

[[RULE  18.   Discretion  of  the  Trial  Court.    In  all  rulings  upon 

49  the  admissibility  of  evidence,  the  trial  Court's  determination  is 
final  and  absolute;  subject  to  the  following  distinctions  and 
exceptions:]] — (W.  §16.) 

(Note:  This  is  the  second  great  commandment  of  en- 
lightened trial  procedure,  which  forms,  with  the  rule  as  to 
instructions  on  the  weight  of  evidence  (Rule  5,  ante,  §§  15,  16) 
and  the  rule  against  new  trials  for  erroneous  rulings  on 
admissibility  (Rule  23,  poet,  §  102),  a  chief  hope  of  niture 
progress  towards  attaining  truth  by  trials.  Tne  following 
articles,  as  they  stand,  do  not  represent  accurately  the  law  in 
any  one  jurisdiction;  but  our  trial  procedure  will  remain  a 
solemn  game  until  they  do  represent  the  law  everywhere.) 

Art.  1.    The  trial  judge  is  bound  to  obey  the  rules  of  evi- 

50  dence,  and  therefore  does  not  have  discretion,  in  the  sense  of 
determining  the  admissibility  of  facts  by  his  {>ersonal  views 
or  changeable  beliefs  as  to  what  is  just.' 

^  No  authority  on  this  point  has  been  found;  but  the  case 
is  stronger  for  the  opponent  than  that  of  §  47,  because  he 
cannot  be  charged  with  a  waiver,  and  yet  his  dilemma,  when 
the  fact's  admissibility  is  doubtful,  is  just  as  meritorious. 

*  See  Note  1  on  the  next  page. 
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Art.  2.    The  trial  judge's  determination  is  not  final,  %.  e,, 

51  it  is  subject  to  the  usual  methods  of  appeal,  in  so  far  as  his 
statement  of  the  tenor  of  a  rule  of  law  is  objected  to  as  an 
erroneous  statement  of  the  rule.^ 

[Art.  3.    The  trial  judge's  determination  is  final, 

52  Par.  (a)  in  the  apjdicaiion  of  a  rule  of  evidence  to  a  par- 
ticular offer  of  evidence; '  and 

Par.  (h)  in  the  finding  of  any  facts  preliminary  to  or 
otherwise  involved  in  the  application  of  a  rule  to  the  offer.]* 

Illustrations,  (1)  To  prove  the  contents  and  execution  of 
a  deed,  a  certified  copy  of  the  record  is  offered,  without 
evidence  of  the  loss  of  tne  original.  The  trial  judge  rules  it 
to  be  admissible.  This  ruling  is  not  final,  under  Art.  2,  so  far 
as  involves  the  judge's  statement  of  the  rule  of  law  to  be  that 
no  loss  need  be  shown  before  usine  a  certified  copy  of  the 
record.  The  ruling  is  final,  under  Art.  3,  Par.  (a),  so  far  as 
the  question  arises  whether  the  exceptional  rule  for  recorded 
deeds  is  the  applicable  one  instead  of  the  ordinary  rule  for 
documents  in  general.  The  judge's  ruling  is  final,  under 
Art.  3,  Par.  (6),  so  far  as  the  question  of  fact  arises  whether 
the  original  deed  is  sufficiently  shown  to  be  lost. 

(2)  On  a  prosecution  for  murder,  the  defendant  offers  to 
show  prior  tlireats  by  the  deceased  against  the  defendant. 
The  trial  judge  rules  this  to  be  inadmissible.  This  ruling  is 
not  final,  under  Art.  2,  so  far  as  involves  the  judge's  statement 
of  the  rule  of  law  to  be  that  communicated  threats  are  inad- 
missible unless  an  overt  act  was  done  by  the  deceased,  or  that 
uncommunicated  threats  are  not  admissible  at  all.  The 
ruling  is  final,  under  Art.  3,  Par.  (a),  so  far  as  the  question 
arises  which  of  these  rules  is  applicable  to  the  offer  as  made. 
The  ruling  is  final,  under  Art.  3,  Par.  (6),  so  far  as  the  ques- 
tion of  fact  arises  whether  the  threats  were  communicated, 
or  whether  there  was  an  overt  act. 

(3)  A  witness  is  objected  to  as  not  qualified  to  testify  to 
the  nature  of  certain  stains  said  to  be  bloodstains.  The  rule 
of  evidence  that  every  witness  must  have  sufficient  experience 
on  the  subject  of  his  testimony  would  be  imdisputed;  but 
the  question  might  arise  whether  by  rule  of  evidence  special 
experience  is  needed  for  recognizing  a  bloodstain;   this  ought 

*  These  two  articles  are  intended  to  emphasize  the  important 
distinction  between  "  discretion "  as  meaning  a  right  to 
decide  on  personal  grounds  without  any  fixed  rules,  and 
"  discretion  "  as  meaning  the  finality  of  the  decision.  These 
articles  are  the  law  everywhere,  and  ought  to  be. 

*  This  is  the  law  in  only  a  few  jurisdictions  and  on  a  few 
subjects,  e.  g.  the  qualifications  of  an  expert  witness. 
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to  be  regarded  aa  a  oueation  of  the  application  of  the  genera) 
rule  to  toe  specific  oner  (under  Art.  3,  Par.  a)  rather  tnan  of 
the  tenor  of  an  abstract  rule  of  law  (under  Art.  2);  3ret  most 

I'urisdictions  do  have  concrete  rules  of  law  for  the  different 
[inds  of  expert  facts,  and  therefore  the  ruling  would  not  be 
final.  But  the  judge's  finding  that  this  witness  was  by  trade 
a  butcher  would  be  final  under  Art.  3,  Par.  (6).  and  the 
judge's  ruling  that  a  butcher  is  a  person  qualified  to  know 
about  blood  would  plainly  be  a  ruling  upon  the  application 
of  the  law  to  a  specific  ofifer,  final  under  Art.  3,  Par.  (a). 

(4)  A  child-witness  eigjht  years  old  is  objected  to  as  not 
competent  to  take  the  oatn.  Whether  there  is  a  rule  exempt- 
ing children  from  the  oath,  or  a  rule  declaring  children  of 
eiffht  years  incompetent,  is  an  appealable  ruling  of  law.  But 
whether  the  rule  applies  to  admit  the  particular  child  offered 
as  a  witness,  and  wnether,  in  applying  the  rule,  the  child  is 
of  a  certain  age,  are  final  rulings  under  Art.  3,  Par  (a)  and 
Par  (6). 

[[Art.  4.  An  appeal  may  be  taken  from  rulings  under 
53  Art.  3,  provided  the  appellant  shows  prima  facie  that  the 
alleged  error  would  entitle  him  to  a  new  trial  under  Rule 
23,  {post,  §  102),  and  also  files  such  an  affidavit  of  merits, 
subject  to  a  penalty,  as  is  otherwise  usual  to  deter  from 
frivolous  or  dilatory  proceedings.*]] 

(Note:  In  order  to  simplify  the  working  of  the  rules  of 
Arts.  2  and  3,  the  trial  judge  should  follow  tne  form  of  ruling 
used  in  other  countries,  t.  6.,  by  stating  the  rule  of  law,  aa 
understood  by  him,  separately  from  the  application  of  it  to 
the  offer  and  the  preliminary  facts;  thus  (m  Illustration  a, 
above):  "  The  rule  is  that  an  original  deed  must  be  shown 
lost,  but  there  is  an  exception  for  a  certified  copy  of  a  recorded 
deed.  This  exception  applies  here,  so  that  the  original's  loss 
need  not  be  shown;  for  the  copy  offered  is  a  certified  copy 
of  the  record."  This  enables  the  Supreme  Court  to  separate 
at  once  the  final  from  the  appealable  part  of  the  ruling. 
If  there  were  a  Code,  the  trial  judge  would  rule:  "  Under 
Code  §  781,  I  rule  that  this  is  a  certmed  copy  and  is  therefore 
admissible  without  showing  the  loss  of  the  original.") 

Cross^eferences.  For  specific  rules  of  evidence  in  which  the 
principle  of  the  trial  judge's  finsdity  of  decision  is  regulariv 
applied,  in    some    jurisoictions,    see  Rule  73,  post,   §  344, 

! specific  instances  of  conduct,  etc.).  Rule  83,  post^  (377, 
witness'  qualifications).  Rule  107,  po8t,  $  567,  (witness'  im- 
feachment),  Rule  126,  post,  §  759,  (loss  of  document).  Rule 
63,  post,  §  1352,  (order  of  evidence). 

*  This  ought  to  prevent  frivolous  exceptions,  and  yet  ^ives 
ample  safeguards.  It  takes  the  place  of  the  usual  fruitless 
phrase  about  **  abuse  of  discretion."    But  it  is  not  now  law. 
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Procedure  in  Questions  of  Admissibilitt 

RULE  19.    The  Offer  of  Evidence.    All  evidential  facts,  in 

55  order  to  be  admissible,  must  be  offered  to  the  tribunal  by 
one  of  the  parties;  except 

Par.  (a)  where  the  matter  naturally  comes  to  the  atten- 

56  tion  of  the  tribunal  in  the  ordinary  course  of  the  trial, 
under  Rule  5  {ante,  §  15,  par.  (c));  and 

Par,  (6)  where  the  judge  of  his  own  motion  orders  the 
67      production  of  the  evidence,  under  Rule  224  {poet,  §1990); 
and 

Par.  (c)  where  the  judge  or  the  jury  may  take  judicial 

58  notice  of  the  matter,  under  Rule  230  {post,  §  2120). 

Art.  1.    Time  of  the  Offer.    The  time  of  the  offer  at  the  trial 

59  is  determined  by  the  rules  governing  the  Order  of  Presenting 
Evidence  (Rule  163,  post,  §1352);  but  testimony  taken 
by  deposition  before  trial  must  also  fulfil  the  rules  of  the  Code 
of  Procedure  as  to  filing  before  trial,  and  the  like. 

Art.  2.    Form  of  the  Offer.    The  offer  may  be  made  in 

60  any  form  that  suffices  to  make  plain  to  the  judge  that  the 
counsel  desires  and  is  ready  to  bring  the  evidence  to  the 
attention  of  the  jury;  with  the  following  exceptions  and  dis- 
tinctions:— (W.  §17.) 

Par.  (a).  The  offer  need  not  be  in  writing;  although  by 
certain  other  rules  the  evidence  itself  may  need  to  be  in 
writing; 

Par.  (6).    The  offer  may  be  made  by  calling  a  proposed 

62      witness  to  the  stand  and  by  asking  him  a  question  as  to  the 

proposed  evidential  fact;  except  where  the  evidential  fact 

is  required  to  be  proved  in  some  other  mode,  as  by  the 
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exhibition  of  a  corporal  thing,  the  reading  of  a  depositiony 
etc. 

Cro$9^erenee8,  For  the  rules  aa  to  the  mode  of  inUrrogatum,  the 
reading  of  a  deponiion,  etc.,  see  Rules  92-95,  post,  H  461-497.) 

Par.  (c).    The  oflfer  of  a  party's  own  case  must  be,  not 

63  merely  a  tentative  proposal,  nor  a  promise  of  expected 
evidence,  but  in  substance  a  presentation  of  evidence  aduaUy 
ready, 

Cros9^eference,  For  an  offer  of  evidence  condUiondUy  admia- 
MU,  see  Rule  163  (post,  $  1360). 

Par,  (d).    The  offer  on  a  cross-examination  must  not  be 

64  a  question  intended  merely  to  convey  to  the  jury  a  ffround- 
lees  instnuaium, 

Cross^eference,  This  kind  of  offer  is  also  partly  covered  by 
Rule  166  (post,  §  1271). 

Art.  3.    Tenor  of  the  Offer.    The  sufficiency  of  an  offer  to 

65  satisfy  the  rules  of  evidence  depends  exclusively  upon  its 
specific  contents  regarded  as  a  whole;  with  the  following 
consequences:  —  (W.   §  17.) 

Par.  (a).    If  the  fact  offered  is  admissible  only  for  a 

66  certain  purpose,  or  only  in  connection  with  another  fact, 
the  offer  is  not  sufficient  unless  it  specifies  the  purpose  or 
the  other  fact. 

Cross-references.  This  involves  oonditiontd  admisatbUity 
(Rule  163,  post,  i  1360).  For  the  rule  that  an  expected  but 
exduded  answer  must  abo  be  specified,  see  Rule  22  (post, 
flOO).  .        ^  ^*^' 

Par.  (h).  If  two  or  more  facts  are  included  in  the  offer,  of 

67  which  one  or  more  is  admissible  and  another  is  not,  the 
offer  is  not  sufficient. 

Par,  (c).    If  the  fact  is  offered  for  two  or  mare  purpoees, 

68  for  one  of  which  it  is  inadmissible,  the  offer  is  not  sufficient. 

Par.  (d).    If  the  fact  is  offered  for  a  specified  xnadrnM- 

69  sible  purpose,  the  offer  is  not  sufficient,  even  though  there 
existed  an  admissible  purpose  not  specified. 

Par.  (e).    If  the  fact  is  offered  for  a  specified  admiseibU 

70  purpose,  the  offer  is  sufficient,  even  though  there  existed 
an  inadmissible  purpose  not  specified. 

21 


a  71-76  PROCEDURE    IN    ADMISSIBILITY 

Cro89-referenoe,  This  results  from  the  principle  of  Multiple 
Admissibility,  under  Rule  15,  (ante,  S§  42-44). 

RULE  20.    The  Objection  to  Evidence.     For  the  purposes  of 

71  subsequent  appeal  or  other  correction  of  errors,  no  erroneous 
admission  of  evidence  can  be  availed  of  unless  the  party  against 
whom  it  was  offered  has  duly  made  objection.  —  (W.  §  18.) 

Art.  1 .    Time  of  the  Objection.   An  objection  miist  be  made 

72  as  soon  as  the  ground  of  it  is  known,  or  could  reasonably 
have  been  known,  to  the  objector,  unless  some  si>ecial  reason 
makes  its  postponement  desirable  {or  him  and  not  unfair  to 
the  offeror;  with  the  following  further  rules  of  detail: 

Par.  (a).    For  evidence  first  taken  at  the  trialf  the  objeo- 

73  tion  to  a  person  on  the  ground  of  his  personal  disqualifi- 
cation as  a  witness  must  be  made  when  the  person  is  first 
called  to  the  stand,  subject  further  to  Rules  75-79  {poet, 
§§362-366). 

Cross-reference,  These  further  rules,  oonceming  voir  dire, 
etc.,  are  best  placed  with  the  rules  for  Qualifications  of  a 
Witness. 

Par,  (6).    For  evidence  first  taken  at  the  trial,  the  objeo- 

74  tion  to  a  fact  or  group  of  facts  must  be  taken  at  Uie  moment 
after  the  offeror  has  uttered  his  question  or  otherwise  made 
his  ofifer  of  the  fact;  except  that  where  the  ground  of  the 
objection  is  found  only  in  some  feature  of  a  witness* 
answer  which  could  not  have  been  relied  upon  until  the 
answer  was  made,  the  objection  may  and  must  be  made 
inmiediately  after  the  answer. 

Par.  (c).    For  the  purpose  of  being  enabled  to  make  due 

75  objection,  the  opponent  is  entitled  to  seeany  tm^in^  before 
it  is  offered  in  evidence,  subject  to  Rules  89, 161  (post, 
§§440,  1345). 

Par.  (d).     The  objection  must  be  positive,  not  hypo- 

76  thetical ;  but  the  right  to  object  may  be  expressly  reserved 
till  a  later  time,  if  the  opponent  cannot  at  the  usual  time 
practicably  know  the  possible  grounds  for  objection;  as, 
where  a  lengthy  deposition  is  offered  or  a  series  of  com- 
plicated facts. 
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Cross^eference.  Compare  the  rule  for  a  judge's  reaervaUon 
of  his  ruling  (Rule  21,  post,  j  94). 

Par,    (c).      The  objection  must  be  repeated  for  each 

77  separate  offer  of  evidence,  even  though  the  fact  ofiFered 
and  the  ground  of  objection  be  the  same; 

provided  (1)  that  where  the  offeror  in  renewing  his  offer 
seeks  merely  to  evade  the  objector's  vigilance,  or  where  the 
offeror  expressly  or  impliedly  consents,  an  objection  to  the 
same  fiact  or  witness  or  to  the  same  class  of  facts  or  wit- 
nesses need  not  be  renewed;  and 

provided  (2)  that  where  a  fact  has  been  admitted  con^ 
ditionally  only,  and  the  condition  is  not  fulfilled  later, 
a  renewal  of  the  objection  is  necessary  under  Rule  163 
(post,  §  1360). 

Par.  (/).    For  evidence  taken  by  deposition  before  trial, 

78  [the  objection  must  be  made  before  trial  and  at  the  time 
of  the  taking; 

provided  (1)  it  was  then  feasible  to  be  taken,  and 
provided  (2)  the  ground  of  the  objection  was  such  that  it 

might  have  been  obviated  by  the  offeror  before  the  time 

of  offering  at  the  trial.]  * 

Illustrations.  Ordinarily,  all  objections  to  the  procedure  of 
takine,  the  manner  of  interrogatories,  the  form  of  the  answer, 
and  the  like,  will  be  proper  at  the  time  of  taking.  Ordinarily, 
all  objections  to  the  materiality  or  rdevaney  of  facts  offered 
need  not  be  made  till  the  trial;  although  sometimes  a  fact 
whose  irrelevancy  could  be  removed  by  a  further  question 
to  the  same  deponent  would  fall  in  the  former  class.  Objec- 
tions to  the  qualification  of  a  witness  may  fall  in  either  class; 
as  also  objections  to  the  auxiliary  rules,  such  as  the  rule  for 
producing  original  documents,  tne  opinion  rule,  and  otheiB. 

Par.  (g).    For  evidence  taken  by  deposition  before  trial, 

79  objections  which  ought  to  be  made  before  trial  need  not 
be  made  until  after  the  deposition  is  returned  and  Hied, 
so  far  as  the  ground  of  the  objection  is  found  in  the  docu- 

.  mentary  form  of  the  officer's  return ;  and  then  by  a  motion 
to  suppress  or  amend  it. 

*  This  is  the  broad  rule  as  sometimes  generalized.  But 
more  usually  its  statement  is  found  (not  so  satisfactorily)  in 
the  shape  of  specific  rules  on  the  details  noted  in  the  Dlus- 
trations. 
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Par.  (h).   For  evidence  taken  by  deposition  before  trUd^ 

80  an  objection  made  before  trial  must  be  renewed  at  the  time 
of  the  offer  of  the  deposition  on  the  trial,  except  so  far 
as  a  prior  motion  to  suppress  or  amend  has  disposed  of  it. 

Par,  {i),    A  failure  to  make  objection  at  one  trial  does 

81  not  amount  to  a  waiver  of  objection  for  a  mibuquent  tried, 
except  so  far  as  a  failure  to  object  before  the  former  trial 
would  have  had  that  effect. 

Art.  2.    Form  of  the  Objection.    An  objection  need  not  be 

82  made  in  any  particular  form  of  words,  provided  the  objector 
makes  it  plain  to  the  judge  that  he  desires  to  have  the  evi- 
dence not  admitted  for  the  consideration  of  the  jury. 

An  objection  made  to  a  witness'  answer  after  it  is  uttered 
is  termed  a  motion  to  strike  out. 

An  objection  made  to  a  deposition  before  trial  is  termed 
a  motion  to  suppress. 

Art.  3.    Tenor  of  the  Objection.      An  objection  may  be, 

83  according  to  its  tenor,  either  general  or  specific.  A  general 
objection  is  one  which  merely  asserts  the  offered  evidence  to 
be  inadmissible.  A  specific  objection  is  one  which  addition- 
ally specifies  the  principle  or  rule  by  reason  of  which  the 
offered  evidence  is  said  to  be  inadmissible.  —  (W.  §  18.) 

Par.  (a).    A  general  objection,  if  overruled  by  the  trial 

84  judge,  is  not  sufficient  for  any  consideration  on  appeal; 

except  that  it  will  be  sufficient  if  on  the  face  of  the  evidence, 
considered  in  its  relation  to  the  whole  case,  there  appears 
no  purpose  whatever  for  which  the  offered  evidence  could 
have  been  on  any  conditions  properly  admitted.' 

Par.  (6).    An  objection  stating  that  the  offered  evidence 

85  is  "  incompetent  "  or  "  irrelevant  "  or  "  immaterial  "  is 
deemed  a  general  objection. 

Par.  (c).    A  general  objection,  if  sustained  by  the  trial 

86  judge,  suffices  for  consideration  on  appeal: 

except  (1)  that  it  will  not  be  sufficient  if  on  the  face  of  the 
evidence,  considered  in  its  relation  to  the  whole  of  the  case, 
there  appears  no  ground  of  objection  which  could  have  been 
on  any  conditions  valid;  and 

»The  phrasing  differs  somewhat  in  different  courts. 

24 


§§  87-^1  PROCEDURE    IN    ADMISSIBILITY 

[except  (2)  that  it  will  not  be  sufficient  if  the  offering  party 
has  asked  for  and  the  objector  has  then  failed  to  specify  a 
ground  of  objection]/ 

Par.  id).    A  specific  objection,  if  overruled  by  the  trial 

87  judge,  is  not  sufficient  for  the  consideration  on  appeal  of 
any  ground  of  error  other  than  the  one  specified; 

except  that  it  will  be  sufficient  if  on  the  face  of  the  evi- 
dence, considered  in  its  relation  to  the  whole  case,  there 
appears  no  purpose  whatever  for  which  the  offered  evi- 
dence could  have  been  on  any  conditions  properly  admitted. 

Par,  (e).    A  specific  objection,  if  sustained  by  the  trial 

88  judge,  is  sufficient  for  the  consideration  on  appeal  of  any 
ground  of  error,  other  than  the  one  specified,  which  could 
not  by  possibility  have  been  obviated  by  the  offeror  during 
trial  if  it  had  been  specifically  stated.  —  (W.  §  18.) 

Par.  if).   An  objection  is  to  be  construed  as  an  indivisible 

89  whole;  so  that  where  an  objection  is  made  to  a  question  or 
answer  involving  two  or  more  facts,  or  to  the  entire  testimony 
of  a  witness,  or  to  any  other  composite  offer  a  part  of  which 
is  liable  to  a  specific  objection  though  another  part  is  not, 
it  is  insufficient,  whether  overruled  or  sustained,  for  con- 
sideration on  appeal,  unless  it  expressly  specifies  the  part 
to  which  the  ground  of  objection  is  directed.  —  (W.  §  18.) 

Art.  4.     Waiver  of  the  Objection.    An  objection  may  be 

90  waived  expressly  or  impliedly. 

Par,  (a).    The  objector  waives  an  objection  when  he 

91  himself  subsequently  introduces  evidence  which  is  directed 
to  prove  or  disprove  the  same  matter  and  is  liable  to  the 
same  objection;  *  —  (W.  §  18.) 

except  where  the  subsequent  evidence  is  in  fairness  needed 
to  rebut  or  explain  evidence  introduced  upon  an  overruled 
objection. 

lUustraiion,  Deed  of  A  signed  by  mark;  the  plaintiff  offers 
a  deposition  of  M,  living  in  the  jurisdiction,  to  the  identity 
of  A's  mark.  The  defendant  objects  to  the  sufficiency  of 
evidence  of  execution,  and  also  to  the  deposition  of  M  who 

*  The  second  exception  is  an  implied  corollary. 
*This  rule  is  difficult  to  phrase  with  precision;   the  risk  is 
of  stating  it  too  broadly. 
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10  livioff  Bad  able  to  attend  court;  both  objections  aie 
loneoiiHj  overruled.  Hie  defendant  afterwards  offers  the 
deposition  of  N,  living  in  the  jurisdiction,  denying  that  A 
was  illiterate,  etc.;  this  is  a  waiver  of  the  first  objection, 
but  not  of  the  second. 

Dulinciions.  (a)  Compare  the  rule  for  Curative  Admissibility 
(Rule  17,  ante,  {{  46-48).  There  the  question  is  whether 
the  subsequent  evidence  is  of  rifht  now  admissible,  while 
here  the  question  is  whether  its  admiasion  now  prevents  the 
party  from  complaining  of  the  original  error. 

(6)  Distinguish  the  rule  that  an  error  of  exdusion  by  sus- 
taining an  objection  is  cured  by  the  op>panent*8  subsequent 
ifUrodiu:tion  of  the  same  evidence;  here  it  is  not  that  a  waiver  ex- 
ists, but  that  the  error  becomes  immaterial  (Rule  23,  post,  { 102). 

Par,  (&).  The  objector  may  by  other  conduct,  depending 

92  on  the  circumstances  of  the  caae,  be  deemed  to  have 
waived  an  objection. 

Art.  5.    Burden  of  Proof,    The  burden  of  proving  to  the 

93  judge  the  existence  of  the  facts  which  form  the  grounds  of 
an  objection,  but  are  not  apparent  on  the  face  of  the  offer, 
is  ordinarily  not  on  the  objector;  because  by  Rule  19  (anUf 
§65),  the  sufficiency  of  an  offer  is  to  be  determined  from  its 
tenor  as  made. 

Elxceptions  to  this  rule  are  stated  in  connection  with  the 
various  kinds  of  evidence  to  which  they  apply. 

Cross-references.  Compare  the  rules  for  disqualification  by 
interest,  infancy  and  insanitv  (Rules  80,  81,  84.  po^,  {{  367, 
370,  388),  for  confessions  (Rule  122,  post,  {  700). 


RULE  21.    The  Ruling  of  the  Judge.    An   objector  is 

94  titled  to  an  immediate  and  final  ruling  before  the  close  of 
the  offeror's  case,  declaring  the  offered  evidence  inadmissible 
or  admissible  either  absolutely  or  conditionally,  in  so  far 
as  otherwise  he  would  be  unfairly  disadvantaged  by  his 
inability  to  know  whether  e\idence  in  rebuttal  or  explana- 
tion would  be  needed.  —  (W.  §  19.) 

Art.  1.     An  objector  is  not  entitled  to  an  immediate  and 

95  final  rulinp  directly  on  objection  made,  and  therefore  cannot 
complain  of  a  subsequent  revocation  of  a  ruling  of  admission 
by  striking  out  the  admitted  evidence,  merely  in  so  far  as 
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conoems  the  effect  of  the  admitted  evidence  upon  the  jurors' 
minds. 

Art.  2.    In  case  of  a  revocation  of  ruling  under  Art.  1, 

96  the  objector  is  entitled  upon  request  to  an  instruction  to  the 
jury  to  disregard  the  evidence  struck  out. 

RULE  22.    The  Exception  to  the  Ruling.    A  ruling  cannot  be 

97  considered  for  purposes  of  appeal  unless  the  party  dissatisfied 
therewith  has  so  indicated  at  the  time  to  the  judge  and  the 
other  party  in  some  suitable  manner.  This  notice  of  dissent 
is  termed  an  Exception.  —  (W.  §  20.) 

Art.  1.    Time  of  the  Exception,    The  exception  must  be 

98  taken  immediately  upon  the  ruling;  unless  the  Rules  of 
Court  prescribe  otherwise. 

Art.  2.    Form  of  the  Exception,    The  exception  must  be 

99  in  writing,  signed  by  the  counsel  and  the  judge;  except  so 
far  as  the  Rules  of  Court  prescribe  otherwise. 

Art.  3.    Tenor  of  the  Exception.    The  exception  must  show 

100  the  evidence  offered,  the  objection  and  its  grounds,  the 
ruling,  and  the  notice  of  exception,  and  all  other  matters 
necessary  for  determining  the  correctness  of  the  ruling 
and  the  materiality  of  the  error  if  any,  such  as  the  expected 
answer  to  the  question,  where  a  question  was  excluded,  or 
the  answer  made,  where  a  question  was  allowed.  —  (W.  §  20.) 

Art.  4.   Further  Requirements.   The  exception  must  further 

101  satisfy  all  other  rules  of  procedure  applicable  to  exceptions 
in  general,  such  as  its  confirmation  by  motion  for  new  trial, 
or  the  like. 

Distinctions.    Distinguish  the  rules  for  a  motion  to  take  the 

?Jf®i  ^"SSf  ^"®  J^jy  ^^^  insufficiency  of  the  evidence  as  a  whoU 
(Rule  226,  post,  §  2009). 

RULE    23.      New  Trial  for  Erroneous   Ruling.      [An  er- 

102  roneous  ruling  by  the  trial  judge,  in  admiUing  or  exduding 
evidence,  shaU  not  he  a  ground  for  ordering  a  new  tried  or  other- 
wise reversing  a  judgment,  if  the  jury's  verdict,  withoiU  the 
erroneously  admitted  evidence,  or  with  the  erroneously  exduded 
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emdence,  ought  nevertheless  to  have  been  to  th^  same  effect  aa 
actiudly  rendered,]  '—(W.  § 21.) 

(Note:  This  is  the  third  great  commandment  of  en- 
lightened trial  procedure;  it  forms,  with  the  rule  as  to 
instructions  on  the  weight  of  evidence  (anU,  §{  15,  16),  and 
the  rule  for  the  finality  of  the  trial  Court's  determinations 
(ante,  §  49),  the  foundation  of  future  progress.  It  is  probably 
not  yet  the  law,  as  actually  enforced,  in  any  jurisdiction.) 

[Art.  1.    In  applying  the  foregoing  rule,  the  party  com- 
103  plaining  of  error  shall  have  the  burden  of  convincing  that  the 
verdict  ought  to  be  set  aside.] 

»  This  is  the  orthodox  phrasing  in  the  earlier  English  cases. 
Other  judicial  phrasings  are:  "  If  the  verdict  is  clearly  sup- 
ported by  evidence  properly  admitted,  it  shall  not  be  TOt 
aside  for  the  erroneous  admission  or  rejection,  etc."  "If 
the  evidence  admitted  or  rejected  could  not  have  changed 
the  result,  the  verdict  will  not  be  set  aside ";  "  If  the 
verdict  is  manifestly  for  the  right  party,  the  verdict  will 
not  be  set  aside  for  the  erroneous  admission  or  rejection 
of  evidence.'*  "  If  the  erroneous  admission  or  rejection  of 
evidence  ought  not  to  have  affected  the  verdict."  The  fol- 
lowing phrasing  is  from  the  Indian  Evidence  Act,  f  167, 
drawn  by  Sir  J.  Stephen:  "  The  improper  admission  or  reiec- 
tion  of  evidence  shall  not  be  ground  of  itself  for  a  new  trial  or 
reversal  of  any  decision  in  any  case,  if  it  shall  appear  to  the 
Court  before  which  such  objection  is  raised  that,  incfependently 
of  the  evidence  objected  to  and  admitted,  there  was  sufficient 
evidence  to  justify  the  decision,  or  that,  if  the  rejected  evi- 
dence had  been  received,  it  ought  not  to  have  varied  the 
decision." 
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PART  I:  RELEVANCY 

INTRODUCTORY  PROVISIONS: 
GENERAL  PRINCIPLES  OF  RELEVANCY 

RULE  24.  Kinds  of  Evidence.  All  evidential  sources,  t.  e. 
§  105  materials  for  persuading  the  tribunal  of  some  faction  pro- 
bandunij  as  defined  in  Rule  3  (ante,  §§  3-7),  are  divided  into 
three  classes,  namely,  Testimonial,  Circumstantial,  and 
Autoptical.  —  (W.  §  24.) 

Art.  1.    Testimonial  Evidence.    An  evidential  fact  is  said 
§  106  to  be  Testimonial  when  it  is  the  assertion  of  a  human  being 
offered  as  evidence  of  the  truth  of  the  matter  asserted. 

Par.  (a).  Such  an  assertion  is  termed  Testimonial  Evi- 

§  107        dence  whether  the  matter  asserted   is  a  fact  directly 

forming  a  part  of  the  issue  under  the  pleadings,  or  is  merely 

a  subsidiary  fact  relevant  as  evidence  of  some  other  fact 

under  Rule  3,  Art.  4  (ante,  §  7). 

lUustration.  In  an  issue  of  homicide,  the  defendant  alleging 
an  «ilibi,  part  of  his  evidence  is  that  his  house  was  on  fire 
at  the  time,  ten  miles  away,  and  that  he  was  burned  in  trying 
to  extinguish  it;  the  physician's  assertion  that  he  saw  and 
treated  the  defendant's  bums  is  testimonial  evidence,  no 
less  than  the  eye-witness'  assertion  that  the  deceased  was 
killed  with  a  knife. 

Par.  (h).  Such  an  assertion  is  termed  Testimonial  Evi- 
§  108  dence,  whether  it  is  uttered  on  the  untness  stand  in  the 
jury's  hearing,  or  is  uttered  out  of  court  before  trial.  In 
either  case  it  is  governed  by  the  general  principles  for 
Qualification,  Impeachment,  and  Rehabilitation  of  Wit- 
nesses (Rules  80-122,  post,  §§  367-734).  In  the  latter  case, 
it  is  governed  additionally  by  the  Hearsay  rule  (Rule  134, 
post,  §910);  but  the  first^named  general  principles  then 
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suffer  special  modifications,  provided  for  in  the  sections 
dealing  with  the  Hearsay  rule. 

lUustraiion.  In  an  action  for  non-payment  of  a  debt,  a  broker 
testifies  for  the  defendant  that  the  defendant  placed  money 
in  his  hands  for  the  payment  of  the  debt.  If,  mstead  of  the 
broker  making  this  statement  on  the  stand,  he  has  made  it 
as  an  entry  in  an  account-book,  it  would  be  equally  testi- 
monial evidence,  if  offered  and  received,  but  it  would  first 
have  to  satisfy  one  of  the  exceptions  to  the  Hearsay  rule. 

Art.  2.     Circumstantial  Evidence.    An  evidential  fact  is 

109  said  to  be  Circumstantial  when  it 

(1)  is  any  fact  other  than  a  human  assertion  offered  to 
evidence  the  truth  of  the  matter  asserted,  and 

(2)  is  offered  in  evidence  of  any   other  matter  to  be 
proved.  —  (W.  §  25.) 

Par,  (a).  Such  a  fact  is  termed  Circumstantial,  whether 

110  it  is  offered  as  evidence  of  &  factum  probandum  forming  a 
part  of  the  issue,  or  is  offered  as  evidence  of  a  subsidiary 
alleged  factum  probandum  which  is  itself  only  relevant  as 
evidence  to  some  other  factum  probandum  under  Rule  3, 
Art.  4  (ante,  §  7). 

lUustraiion.  In  a  prosecution  for  homicide,  the  fact  is 
offered  (1)  that  the  defendant  came  out  of  the  room  in  which 
the  deceased  was  then  immediately  found  dead  alone;  from 
this  we  infer  directly  (2)  the  defendant's  act  of  killing.  Or, 
the  fact  is  offered  (1)  that  the  defendant's  gun  was  found 
discharged,  near  the  body,  shortly  after  the  killing,  whence 
we  infer  (2)  that  it  was  discharged  b^  him.  and  (3)  that  it 
was  the  discharge  of  his  ^n  which  killed  the  deceased.  In 
both  instances,  the  fact  is  circumstantial,  however  directly 
or  indirectly  the  evidential  fact  is  related  to  the  factum  pro- 
bandum in  issue. 

Par,  (6).  Such  a  fact  is  termed  Circumstantial,  whether 

111  it  is  itself,  as  a  factum  probandum  under  Rule  3,  Art.  4 
(ante,  §  7),  evidenced  by  testimonial  evidence  or  by  autop- 
tical evidence  or  by  other  circumstantial  evidence. 

lUustration.  In  a  prosecution  for  robbery,  the  fact  that  the 
defendant  ran  away  and  escaped  from  the  house  by  jumping 
through  and  breaking  a  closed  window  is  offered  as  evidence 
of  his  guilt;  this  is  circumstantial  evidence,  whether  it  be 
itself  evidenced  by  the  statement  of  an  eye-witness,  or  by 
the  fact  of  finding  in  the  defendant's  coat  a  piece  of  glass 
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matching  the  window  (proved  again  by  a  witness),  or  by  the 
jury's  inspection  of  the  window  and  the  glass  found  in  the 
defendants  coat. 

Art.  3.    AutopHcal  (Real)  Evidence.^    A  fact  is  said  to  be 

112  evidenced  Autoptically  when  it  is  offered  for  direct  percep- 
tion by  the  senses  of  the  tribunal  without  depending  on  any 
conscious  inference  from  some  other  testimonial  or  circum- 
stantial fact.  —  (W.  §  24.) 

Par.  (a).    A  fact  evidenced  autoptically,  i.  e.  by  the 

113  tribunal's  own  perception,  may  be  either  a  matter  forming 
part  of  the  issue  under  the  pleadings,  or  only  a  fact  cir- 
cutnstaniiaUy  evidential  to  same  other  relevant  fact,  or  some 
form  of  testimonial  evidence. 

Illustration.  (1)  In  an  issue  of  bastardy,  the  alleged  father 
havine  red  hair,  the  fact  that  the  child  has  red  hair,  if  evi- 
denced autoptically,  is  itself  only  evidential  circumstantially 
of  the  further  fact  of  the  defendant's  paternity;  and  its 
circumstantial  relevancy  for  that  purpose  may  be  questioned, 
irrespective  of  the  propriety  of  ascertaining  the  fact  of  the 
child's  red  hair  autoptically. 

(2)  In  an  action  for  failure  to  deliver  goods  under  a  con- 
tract of  sale,  a  document  offered  for  the  inspection  of 
the  jury  to  learn  its  tenor  mav  be  the  very  contract  in 
issue,  or  a  letter  of  the  defendant  offered  as  an  admis- 
sion, or  a  book  of  entries  by  a  deceased  clerk  offered  as 
a  hearsay  statement,  or  a  deposition  of  an  absent  witness. 

Par,  (6).  A  fact  evidenced  autoptically  is  to  be  regarded 

114  as  a  part  of  the  evidence^  in  the  sense  that  it  is  a  proper 
mode  of  producing  persuasion  in  the  tribunal,  subject  to 
the  rules  specially  applicable  thereto  (Rule  123,  post,  §  730). 
But  it  is  not  to  be  regarded  as  evidence,  for  the  purpose  of 
applying  rules  applicable  only  to  testimonial  and  circum- 
stantial evidence;  since  in  the  latter  classes  the  tribunal 
is  asked  to  make  an  inference  from  the  evidential  fact  to 
some  other  fact,  while  in  the  former  the  tribunal  is  asked 
to  perceive  immediately  by  the  senses  without  inference. 

Art.  4.    Relative  Weight  of  Circumstantial  and  Testimonial 

115  Evidence,  There  is  no  fixed  rule  determining  the  relative  weight 

*  The  old  term  "  Real  Evidence  "  is  too  misleading  to  be 
preserved. 
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of  the  two  kinds  of  evidence  in  a  given  oontroveny. — 
(W.  §  26.) 

(Reason  and  Pciicy.     In  considering  whether  the  facts  in 
issue  have  been  sufficiently  proved,  it  is  apparent  that  the 

Quantity  of  testimonisd  evidence  and  of  circumstantial  evi- 
ence  varies  greatly  in  different  controversies  according 
to  the  nature  of  the  particular  issue;  and  that  no  case  is 
without  some  testimonial  evidence  and  no  case  is  without 
some  circumstantial  evidence.  Moreover,  in  most  instances 
the  facts  of  circumstantial  evidence  are  themselves  evidenced 
by  testimonial  evidence;  so  that  the  precise  effect  of  each 
is  hard  to  disentangle.  Furthermore,  the  greater  or  less 
weight  of  testimonial  evidence  depends  upon  considerations 
which  affect  the  trustworthiness  of  a  single  class  of  evidence, 
namely,  the  assertions  of  human  beings,  while  the  weight  of  cir- 
cumstantial evidence  depends  upon  the  trustworthiness  of  in- 
ferences from  experience  with  a  great  variety  of  facts,  so 
that  there  is  no  known  standard  of  measurement  which  they 
possess  in  common.  Again,  the  two  kinds  of  evidence  are 
seldom  brought  into  such  direct  contrast  that  they  can  be 
feasibly  compared  and  measured,  i.  e,  so  that  a  single 
factum  probandum  can  be  found  to  be  affirmed  purely  oy 
testimonial  evidence  but  negatived  purely  by  circumstantial 
evidence.) 

Par,  (a).    There  is  no  inherent  defect  in  either  kind,  as 

116  such,  which  should  prevent  it  from  producing  persuasion, 
and  there  is  no  inherent  superior  value  in  either  kind, 
as  such,  over  the  other. 

[The  prohibition  of  Rule  5,  Art.  4  (ante,  §  15),  against 
instructing  the  jury  as  matter  of  law  upon  the  weight  of 
evidence,  does  not  prevent  the  judge  from  explfdning  to 
the  jury,  in  such  equivalent  language  as  he  may  deem  fit, 
the  foregoing  considerations,  so  as  to  remove  any  erroneous 
views  which  they  may  entertain  as  to  the  relative  weight 
of  the  two  kinds  of  evidence.]  * 

Art.  5.    Logical  Principles  applicahle.  *    The  logical  pro- 

117  cess  by  which  any  offered  fact  is  receivable  is  induc- 
tive, in  the  form,  Fact  A  is  some  evidence  from  which 
Fact  X  may  be  inferred.  The  potential  defect  in  this 
process  la  that  one  or  more  other  inferences  or  explanations 

^  This  paragraph  is  not  law,  as  above  phrased;  but  some 
such  instruction  is  conceded  to  be  proper. 

'  This  Article  is  of  no  direct  service,  except  as  a  basis  to 
which  to  refer  later  rules. 
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may  be  the  true  one,  instead  of  the  one  aUeged.  But  tbere 
can  be  no  inflexible  test  of  admissibility,  in  practical  logic 
for  judicial  trials;  since  in  different  classes  of  facts  the  law 
must  consider  partly  the  differing  views  of  human  experience 
as  to  such  facts,  partly  the  relative  practical  availability 
of  stronger  facts,  and  partly  the  hardship  of  certain  infer- 
ences if  unfounded,  llie  general  underlying  principle  is, 
for  both  circumstantial  and  testimonial  evidence:  A 
fact  is  admissible  as  evidence  of  a  factum  prcbandum, 
if  the  inference  desired  to  be  drawn  from  it  to  the  fadum 
probandum  is  in  human  experience  fairly  capable  of  belief  as 
possible  or  probable,  having  regard  in  a  given  case  to 
tKe  greater  or  less  number  of  other  and  different  inferences  to 
which  the  fact  is  also  naturally  open.  —  (W.  §§30-33.) 

Illustrations.  A,  a  gardener  employed  at  an  insane  asyluiii 
is  charged  with  larceny  of  valuables;  the  following  facts 
are  offered:  that  he  ran  away  from  the  asylum  on  the  dis- 
coverv  of  the  theft,  that  he  was  poor,  that  he  possessed  no 
cash  before  the  larceny  but  a  large  sum  afterwards,  that  an 
insane  patient  asserts  that  A  took  the  valuables.  Here  there 
Ib  for  each  fact  one  or  more  possible  inferences  other  than 
A's  guilt;  but  in  the  second  and  fourth  instances  the  other 
and  competing  inferences  may  be  relatively  so  strong  that 
the  fact  will  not  be  admitted  as  evidence  of  the  guilt  of  A. 

Par,  (a).    For  an  opponent  the  logical  process  is  the  same 
as  that  of  a  proponent,  with  the  following  modifications: 

(1)  He  may  advance  a  new  evidential  fact; 

(2)  He  may  deny  the  proponent's  evidential  fact;  or, 

(3)  He  may  explain  away  the  proponent's  evidential 
fact  by  offering  the  facts  which  make  the  other  infer- 
ences from  it  to  be  more  probable. 

The   last   process   is   termed   Explanation^   and    makes 
admissible  the  facts  thus  serving.  —  (W.  §§  34,  35.) 

lUustraiion.  To  charge  A  with  murder,  the  prosecution  shows 
a  specific  threat,  an  old  quarrel,  and  blood-traces  on  clothes. 
The  accused  (1)  advances  the  new  facts  of  an  alibi  and  a 
character  for  peaceableness;  (2)  denies  the  specific  threat; 
(3)  explains  away  the  old  quarrel  by  showing  a  reconciliation, 
and  explains  away  the  biood-traoes  by  showing  the  recent 
killing  of  a  chicken. 
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TITLE  I:    CIRCUMSTANTIAL  EVIDENCE 

INTRODUCTORY  PROVISIONS:      GENERAL  PRINCIPLES 

RULE  25.    Degree  of  Probative  Value  required.    When  a  fact 

118  is  offered  as  circumstantial  evidence  of  di.  factum  prohandum, 
there  is  no  general  ride  for  determining  the  logical  sufficiency 
of  the  inference  for  admissibility,  except  the  general  logical 
principle  applicable  to  all  evidence,  as  declared  in  Rule  24, 
Art.  5  (ante,  §  117).^  —  (W.  §  38.) 

A  fact  logically  sufficient  to  be  admitted  is  termed  rdevcmi. 

Distinguish  the  term  material,  which  signifies  a  factum  pro- 
bandum  under  Rule  3,  Art.  5  (ante,  §  7). 

Art.  1.    Specific  Rides  Prevail.   The  relevancy  of  a  specific 

119  fact  offered  as  circumstantial  evidence  is  determined  by 
ensuing  specific  rules  applicable  to  particular  classes  of 
evidence.  [[When  no  specific  rule  is  expressly  applicable,  the 
general  principle  is  applied  by  the  trial  Court  imder  Rule  18 
(arUe,  §  52).]] 

Art.  2.    Collateral  or  Remote  Evidence.     The  terms  "  col- 

120  lateral  "  and  "  remote,"  as  applied  to  circumstantial  evidence, 
have  no  other  meaning  than  to  signify  the  kind  of  evidence 
that  does  not  satisfy  the  present  Rule  25  (ante,  §  118)  or 
any  other  specific  rule  of  Relevancy  herein  contained.  — 
(W.  §  39.) 

Distinctums.  Distinguish  the  use  of  the  terms  as  applied 
to  specific  instances  of  the  operation  of  a  machine,  the  danger 
of  a  highway,  etc.,  under  Rule  73  (post,  §  344),  to  other 
crimes  offered  to  evidence  intent,  etc.,  under  Rule  65  (posi^ 
§  297),  to  the  contradiction  of  witnesses  under  Rules  107  and 
108  (post,  §§  567,  574),  to  oral  agreemerUs  aooompanying  a 
writing,  under  Rule  217  (post,  §  1920). 

*  This  general  canon  is  practically  of  little  or  no  service. 
It  must  be  inserted,  however,  to  avoid  the  loose  phraoLDgs 
often  found. 
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Art.  3.     Conditumal  Relevancy.     A  fact  which  does  not 

121  appear  to  be  relevant  when  offered  may  be  admitted  con- 
ditionally, on  the  terms  laid  down  in  Rule  163,  iposi, 
§  1360).  —  (W.  §  40.) 

Art.  4.    Circum^ntial  Evidence  proved  by  the  Same  Kind. 

122  A  fact  relevant  circumstantially  as  evidence  of  another 
admissible  fact  is  admissible  even  though  the  other  fact  is 
itself  desired  to  be  used  as  circumstantial  evidence  of  a  third 
fact;  and  so  on,  without  regard  to  the  number  of  inferences 
desired  to  be  added.*  —  (W.  §  41.) 

lUTistraiion.  On  a  trial  for  homicide,  the  defendant's  gun 
is  found  discharged;  this  fact  is  relevant  to  evidence  the 
fact  that  it  was  ne  who  discharged  it,  which  is  relevant  tx> 
evidence  the  further  fact  that  his  discharge  of  it  shot  the 
deceased;  here  the  feature  that  the  offered  fact  requires 
two  inferences  before  it  leads  to  a  fact  in  issue,  and  that  both 
inferences  are  circumstantial,  does  not  exclude  the  evidence. 
Whether  that  evidence  alone  would  suffice  to  take  the  case 
to  the  jury  is  a  different  question,  under  Rule  226  {post,  S  1997) ; 
but  practically  such  a  question  would  never  be  presented. 

RULE   26.    MulH/arumsness  or  Confusion  of  Issues;  Undve 

123  Prejudice;  and  Unfair  Surprise.  A  fact  circumstantially 
relevant  in  itself  may  nevertheless  be  excluded  because  of 
the  effect  upon  it  of  one  of  the  Auxiliary  Rules  of  Probative 
Policy  (Rule  125,  postj  §745),  particularly  of  those  rules 
which  exclude  facts  capable  of  causing  excessive  confusion 
of  issues  (Rule  165,  post,  §  1383)  or  undue  prejudice  (Rule  166, 
postf  §  1390)  or  unfair  surprise  to  the  opponent  (Rule  161, 
post,  §  1325).  But  60  far  as  specific  kinds  of  relevant  circum- 
stantial evidence  are  affected  and  excluded  by  such  other 
principles,  the  resulting  composite  rules  are  declared  in  this 
part  of  the  Code  in  connection  with  the  rules  for  specific 
kinds  of  circumstantial  evidence.  —  (W.  §  42.) 

Illustrations.  (1)  The  moral  character  of  a  defendant  ac- 
cused of  homicide  may  be  of  logical  probative  value  and 
therefore  relevant  to  show  that  he  did  or  did  not  commit 
the  act  of  homicide;  yet  the  principle  of  preventing  undue 
prejudice  may  sometimes  excluae  such  character  when  offered 
oy  the  profiooution. 

*  This  represents  every  day's  practice,  though  it  is  theo- 
retically denied  in  some  Courts. 

35 


{  124  CIRCUMSTANTIAL   BVIDBNCB 

(2)  To  evidence  a  witness'  capacity  for  tnith-teUing, 
his  specific  acts  of  fraud  or  perjury  on  other  oocasioDs  may 
be  of  probative  value  and  therefore  relevant;  yet  the  prin- 
ciple of  preventing  unfair  surprise  may  forfoia  the  use  of 
such  acts  as  evidence  of  his  character,  unless  in  such  a  manner 
as  to  avoid  the  danger  of  unfair  surprise. 

(3)  To  evidence  the  dangerous  condition  of  a  highway 
or  of  a  machine,  repeated  particular  instances  of  its  injurious 
effects  in  use  or  operation  under  similar  circumstances  may 
be  relevant;  yet  the  principle  of  preventing  excessive  con- 
fusion of  issues  may  exclude  such  facts  in  a  given  case. 

RULE  27.  ClassificcUion  of  CircumstarUial  Evidence.  Cir- 
124  cumstantial  Evidence  may  be  classified,  in  view  of  the  nature 
of  the  inference  as  shown  by  experience,  first,  according  to 
the  kind  of  fadum  probandum,  i.  e,  the  proposition  of  fact 
which  is  to  be  evidenced  by  it;  and,  next,  according  to  the 
a  priori  or  a  posteriori  process  of  the  inference.  The  following 
classes  thus  are  formed: 

Fact  to  he  evidenced: 

I.  A  Human  Act;  or 

II.  A  Human  Quality  or  Condition;  or 

III.  A  Quality,  Condition  or  Event  of  Inanimate  Nature. 
Process  of  Inference: 

A.  Prospectant  (e.  g.  character  before  an  act); 

B.  Concomitant  (e.  g.  alibi  at  the  time  of  an  act); 

C.  Retrospectant  (e.  g.  traces  left  by  the  act). 
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SUB-TITLE  1: 
EVIDENCE  OF  THE  DOING  OF  A  HUMAN  ACT 

Topic  I:   Prospectant  Evidence 

RULE  28.  Classification  of  Prospectant  Evidence.  E\i- 
125  dentiary  facts  raising  a  prospectant  inference  of  the  probable 
subsequent  doing  or  not-doing  of  a  human  act  may  be  classi- 
fied under  the  following  groups,  so  far  as  specific  rules  of 
evidence  have  been  laid  down  under  the  general  principle  of 
Rule  25  (ante,  §118): 

A.  Character,  Dispoeition; 

B.  Physical  Capacity,  Strength,  Skill; 

C.  Habit,  Custom; 

D.  Emotion,  Motive; 

E.  Design,  Plan,  Intention. 

Sub-Topic  A: 
Character  or  Disposition,  as  Evidence  of  a  Human  Act 

1,    Preliminary  Discriminations 

RULE  29.    Cfiaraderf  distinguished  from  Reputation  and  from 

127  Conduct,  The  rules  which  declare  whether  character  is 
admissible  to  evidence  a  human  act  as  a  factum  probandum 
assume  that  actual  disposition  is  the  evidentiary  fact,  and 
hence  are  separate  and  independent  of  the  following  rules: 

Par.  (a) .     A  rule  which  declares  whether  a  reputalum  is 

128  admissible,  under  the  Hearsay  rule,  to  evidence  the  actual 
character  when  it  becomes  in  its  turn  a  factum  prohcmdum, 
—  (W.  §  52.) 

Cross-reference.    This  is  Rule  147  (post,  §1050). 

Illustration.    The  honest  character  of  a  defendant  in  a  trial 
for  robbery  is  always  relevant  and  admissible  in  his  behalf; 
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but  his  reputation  may  not  be  admissible  to  evidence  that 
character  unless  the  reputation  was  formed  at  the  place  of 
residence  of  the  defendant. 

Par.  (h),    A  rule  which  declares  whether  particular  instances 

129  of  conduct  are  admissible  to  evideace  the  actual  character  as  a 
factum  probandum.  —  (W.  §  53.) 

Cro89^eference,    These  are  Rules  43-49  {post,  {§  218-239). 

lUustraiion.  In  a  prosecution  for  robbery,  the  defendant 
having  ofTered  his  alleged  good  character  as  to  honesty, 
the  prosecution  may  introduce  his  alleged  bad  character 
as  to  honesty;  the  actual  character  is  relevant  and  admissible, 
but  neither  party  may  evidence  it,  as  a  factum  probandum, 
by  particular  instances  of  conduct. 

Par,    (c).     A  rule  which  declares  whether  a  reputation  of 

130  character  is  admissible  to  evidence  the  belief,  motive,  or  other 
mental  condition  of  another  person  as  a  fadum  probandum^  — 
(W.  §  69.) 

Cross-reference.  This  is  Rule  62,  post  (§  277). 
Illustration.  In  an  action  for  malicious  prosecution,  the 
plaintiff's  bad  repute  as  a  thief  may  be  offered,  not  as  evi- 
dence of  the  guilt  of  the  plaintiff  in  the  original  prosecution, 
but  as  evidence  of  the  now  defendant's  honest  belief  as  juati- 
fying  him  in  prosecuting. 


2.    Character  as  evideniiary  of  an  Ad 

RULE  30.    Defendant's  Character  in  a  Criminal  Case,    The 

131  moral  character  of  a  defendant  in  a  criminal  case  is  relevant 
to  evidence  that  he  did  or  did  not  do  the  act  charged ;  and  is 
admissible,  with  the  following  exceptions  and  qualifications: 
—  (W.  §  55.) 

Art.  1.    Kind  of  Character.    The  kind  of  character  relevant 

132  is  the  specific  moral  trait  which  in  human  nature  is  related 
to  the  act  charged; —  (W.  §59.) 

IllustratioTis.  On  a  charge  of  rape,  the  character  offered  must 
be  the  disposition  as  to  chastity;  but  on  a  charge  of  larceny, 
the  character  offered  must  be  the  disposition  as  to  honesty. 

[Par.  (a).    Except  that  a  defendant  may  offer  his  genera] 

133  goodness  of  character,  subject  to  Art.  4  {post,  §  137).] 
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Par,  (&).    And  except  that,  when  the  defeadaat  becomes 

134  a  witness,  his  character  as  a  witness  may  be  used,  accord- 
ing to  the  provisions  of  Rule  97,  Art.  2  {poet,  {  502). 

Art.  2.    Time  and  Place  of  Charader,    The  chaiacter  that 

135  is  relevant  is  the  character  existing  at  the  time  of  the  act 
charged;  but  to  evidence  this  character  as  a  faction  proban- 
duMf  the  character  at  a  prior  or  subsequent  time,  and  while  in 
a  different  place,  is  relevant,  provided  tJie  time  is  not  so  remote 
as  to  make  it  probable  that  it  has  changed. 

Distinction,  To  evidence  such  character  at  a  different  place, 
the  reputation  offered  must  be  in  the  ccmrounity  at  that 
place;  and  to  evidence  such  character  at  a  subsequent  Hme, 
the  reputation  offered  may  be  improperly  affected  by  rumon 
of  the  act  charged:  hence  the  rules  for  reputation  (Rule  147. 
Art.  4,  past,  §  1071)  mav  prevent  the  use  of  reputation  ana 
thus  indirectly  exclude  the  character. 

Art.  3.    Defendant'e  Use  of  hie  Character,    The  defendant 

136  may  introduce  his  character  in  any  criminal  case,  irrespective 
of  the  kind  of  offence  charged,  and  irrespective  of  the  strength 
of  the  evidence  offered  against  him,  and  irrespective  of 
whether  the  doing  of  the  act  charged  is  actually  in  dispute.  — 

(W.  §  56.) 

9 

Distinction,  Whether  the  jury  shotdd  be  tM  that  good  chai^ 
acter,  when  admitted,  should  be  given  weight  necessarily, 
or  should  of  itself  suifioe  to  create  a  reasonable  doubt,  is 
sometimes  discussed.  To  lay  down  a  rule  for  the  juiv  on 
these  subjects  is  to  violate  the  fundamental  principle  of 
Rule  5,  Art.  4  {ante,  §  15). 

Art.  4.     Prosecution's  Use  of  Defendant's  Character,    On 

137  the  principle  of  preventing  Undue  Prejudice  (Rule  166, 
postj  §  1390),  the  prosecution  may  not  introduce  the  defendant's 
character  against  him,  except  for  the  purpose  of  rebuttal 
when  his  character  has  been  already  offered  in  his  own 
behalf.  —  (W.  §§  57,  58.) 

{Reason  and  PoUcu.  This  rule  rests  on  the  likelihood  that  the 
jurors  are  apt  to  be  influenced  by  a  defendant's  bad  charac- 
ter to  find  him  guilty  irrespective  of  an  actual  belief  in  that 
euilt.  —  The  determination  to  avoid  violating  this  rule 
leads  Oourts  to  a  strict  interpretation  of  rules  admitting  other 
kinds  of  evidence  under  this  Topic.) 
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Diatinctiona.  (1)  DiBtinguish  the  right  of  the  proBecution 
to  use  the  defendant's  character  as  a  wilnesa,  under  Art.  1, 
Par.  (6),  supra. 

(2)  Distinguish  the  question  whether,  from  the  defendant's 
failure  to  introduce  his  own  character,  the  prosecution  may 
draw  the  inference  that  the  character  is  bad,  under  Rule  118, 
Art.  6  (post,  §658). 

RULE  31.    Character  of  Complainant  in  Rape,  etc.    In  any 

138  prosecution  or  action  involving  in  the  iasue  an  unchaste  act 
by  a  man  against  a  woman,  where  the  willingness  of  the  woman 
is  material,  the  woman's  character  as  to  chastity  is  admissible 
to  show  whether  or  not  she  consented  to  the  man's  act. — 
(W.  §  62.) 

lUustration,  In  a  prosecution  for  rape,  or  for  enticement  to 
prostitution,  or  in  an  action  or  prosecution  for  indecent  assault. 
the  woman's  character  as  to  cnastity  is  admissible;  but  not 
in  a  prosecution  for  rape  under  the  age  of  consent  (statutory 
rape). 

Distinction,  (1)  Whether  the  character  may  itself  be  evi- 
denced by  particular  acts  of  unchastity,  with  either  the  de- 
fendant or  other  men,  involves  the  furtner  rule  about  particu- 
lar acts  (Rule  47,  post,  §  220). 

(2)  Whether  the  woman  as  a  vntness  may  be  impeached 
by  her  character  for  unchastity,  involves  the  rule  for  impeach- 
ment of  witnesses  (Rule  98,  Art.  1,  post,  §  519). 

(3)  Whether  in  bastardy  the  woman's  character  makes 
other  paternity  probable,  involves  Rule  39,  Art.  3  (post,  {  191.) 

(4)  Whether  in  rape,  the  woman's  willingness  may  be 
evidenced  by  particular  acts  involves  Rule  67  (post,  §  329). 

Art.  1.     Woman's  Good  Character,     The  woman's  good 

139  character  as  to  chastity  is  here  [not]  admissible  even  though 
it  is  not  yet  disputed  by  the  man.*  —  (W.  §  62,  n.  1.) 

Art.  2.    Prostituiion,    Habits  as  a  prostitute  are  equivalent 

140  to  unchaste  character.  —  (W.  §  62,  n.  2.) 

Distinction.  Here  it  is  necessary  to  distinguish  between 
habitual  prostitution  and  particular  acts  (Rule  47,  post,  §  229). 


RULE  32.     Character  of  Deceased  in  Homicide.    When  on  a 
141  trial  involving  homicide  or  other  violence  an  issue  of  self- 

>  The  few  rulings  accept  the  bracketed  word,  but  are  un- 
sound. 
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defence  arises,   and  it  thus  becomes  a  material   question 
whether  the  deceased  or  other  injured  person  was  the  aggres- 
sor, his  character  as  to  violence  or  the  opposite  is  admissible 
as  evidence  of  his  probable  conduct.  —  (W.  §  63.) 
Art.  1.    Civil  Cases,    This  rule  is  [not]  applicable  in  civil 

142  cases.'  —  (W.  J  64). 

Art.  2.     Rebuttal.     This  rule  is  applicable  in   favor  of 

143  the  prosecution  [provided  the  defence  has  first  introduced 
such  evidence].*  —  (W.  §  63.) 

Art.  3.    Overt  Act.    Where  the  defence  introduces  such  evi- 

144  dence,  it  must  be  accompanied  or  preceded  by  some  overt 
act  or  other  fact  evidencing  the  deceased's  aggression  at  the 
time;  the  sufficiency  of  which  is  for  the  trial  Court  to  deter- 
mine under  Rule  18,  Art.  3  {ante,  §  52).»  —  (W.  §  63.) 

Art.  4.     Communication.     It  is  not  necessary  that  the 

145  character  as  ofiFered  should  have  been  known  to  the  deceaj^ed.* 

Distinctiona.  (1)  Distinguish  the  rule  for  using  the  deceased's 
character  to  show  the  defendant's  state  of  mind  as  to  hdief 
(Rule  62,  vo8t,  §  278),  by  which  the  character  must  be  known 
to  the  defendant. 

(2)  Distinguish  the  rule  for  using  the  deceased's  specific 
ads  of  violence,  or  threats,  to  show  the  defendant's  state  of 
mind  as  to  apprehension  of  violence  (Rule  62,  post,  §§  279,  280) 
or  to  show  toe  deceased* s  character  (Rule  45,  post,  §  226) . 

Cross^eference,  For  the  deceased's  threats  as  evidence  of 
his  probable  conduct,  see  Rule  37,  postj  §  182. 

RULE  33.     Character  of  Parties  in  Civil  Causes.     In  civil 

146  causes,  on  an  issue  whether  a  certain  act  was  done  or  not, 
the  person's  character  is  not  admissible  as  evidence  of  his 
probable  doing  or  not  doing  of  the  act ;  subject  to  the  follow- 
ing exceptions  and  qualifications:  —  (W.  §  64.) 

(Reason.  This  general  rule  rests  chiefly  upon  the  reasons  that 
the  doing  of  an  act  material  to  a  civil  cause  of  action  has 

'  Some  CJourts  insert  the  "  not,"  but  incorrectly. 
'  Most  Courts  insert  the  proviso,  but  this  is  unwise. 
'  This  rule  is  the  same  as  for  communicated  character,  under 
Rule  62  (post,  $  278). 

♦  This  distinguishes  the  present  Rule  from  Rule62  (post,  §  278\ 
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rarely  any  moral  quality  (e.g.,  the  making  of  a  ocmtract, 
or  the  breach  of  it),  nor  is  the  moral  intent  of  it  material; 
80-  that  the  person's  moral  character  is  not  relevant.  More- 
over, the  other  circumstances  involved  are  usually  so  varied 
and  much  more  important  that  the  parties'  character  would 
usually  be  of  slight  value,  and  would  merel}^  serve  to  confuse 
the  real  issues.  —  The  inclination  to  avoid  violating  the 
present  rule  leads  also  to  a  strict  interpretation  of  other  rules 
admitting  evidence  under  this  Topic.) 

[Art.  1.  Sundry  Cases  involving  Moral  Trails.  Wherever 
141  the  moral  quality  of  bq  act  is  marked,  and  the  act  is  of  great 
importance  in  the  issue,  the  person's  character,  relevant  to 
the  act,  is  admissible  as  evidence  of  his  probable  conduct;]  ^ 
[and  the  application  of  Rule  32,  Art.  1  (ante,  { 142}  to  dvil 
cases  falls  under  this  head.]  —  (W.  §§  64,  68.) 

lUustrationa.  In  an  action  involving  the  wilful  burning  of 
property  insured,  or  the  foreery  of  a  will,  or  adulterv  as  groimd 
for  divorce,  or  actual  fraud  by  a  debtor,  the  person  s  character 
should  be  admissible.  But  in  an  action  of  assumpsit  for 
money  had  and  received  or  for  goods  not  delivered  according 
to  sample,  or  of  trespass  for  cutting  trees,  or  of  trover  for 
goods  taken  by  constructive  fraud  on  creditors,  the  person's 
character  should  not  be  admissible. 

Art.  2.  Negligent  Acts.  Where  the  issue  involves  a 
148  negligent  act,  whether  by  the  plaintiff  or  by  the  defendant 
or  by  a  third  person  (such  as  an  employee),  the  person's 
character  as  to  negligence  or  the  opposite  is  [not]  admissible 
as  evidence  of  his  probable  conduct;  [provided  there  were 
no  eye-witnesses  of  the  conduct].  *  —  (W.  §  65.) 

Distinctions.  Distinguish  the  questions  (1)  whether  a  habil 
of  doing  an  act  in  a  certain  way  is  admissible  (Rule  36,  post, 
§  170); 

(2)  whether,  if  negligent  character  is  for  any  purpose 
provable,  the  person's  partiadar  acts  of  negligence  are  ad- 
missible for  the  purpose  (Rule  46,  post^  §  228); 

(3)  whether  an  employee's  negligent  reputation  or  negligent 
acts  are  admissible  to  show  his  employer's  knowledge  of  the 
employee's  incompetence  {post,  Rule  62,   §§  281,  282)  or  as 

*Thi8  broad  rule,  though  it  formerly  was,  is  not  now  the 
law  in  most  jurisdictions;  but  there  is  an  increasing  tendency 
to  recognize  it. 

'  The  negative  of  the  above  rule  is  the  law  in  most  juris- 
dictions; and  even  where  the  affirmative  form  is  accepted, 
the  eye-witness  proviso  is  usually  found. 
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a  part  of  the  issue  in  a  fellow-servant  case  (Rule  34,  post, 
i  161). 

(4)  whether  ifUoxicatum  or  intemperance  is  admissible 
(Rule  35,  poet,  ^  168). 

lUustraiums.  (1)  In  an  action  for  injury  to  the  plaintiff 
while  driving  around  a  freightnsar  of  the  defendant  obstruct- 
ing the  crossing  of  a  highway,  an  issue  of  fact  being  whether 
the  highway  was  at  the  time  so  obstructed,  the  defendant's 
n^ligent  practice  in  so  obstructing  it  is  admissible,  either 
under  the  present  rule,  or^imder  Rule  36  {poet,  §  170);  but 
separate  instances  of  such  obstruction  would  be  inadmissible 
under  Rule  46  {post,  §  228). 

(2)  In  an  action  for  injury  to  the  plaintiff's  horse  by  a  colli- 
sion with  the  defendant's  waeon  in  the  highway,  the  careful 
or  careless  character  of  the  defendant,  the  wagon-driver,  may 
be  admissible  to  show  his  probable  conduct,  under  the  above 
rule*  yet  particular  prior  acts  of  his  may  be  inadmissible  to 
evidence  tnat  character,  under  Rule  46  {"poet,  §  228). 

(3)  In  an  action  for  injury  done  by  a  railroad  train,  thrown 
from  the  track  by  a  misplaced  switch,  the  switchman's  negli- 
gent or  careful  character  is  admissible  imder  the  present  nue; 
and  if  the  plaintiff  is  an  employee  and  the  fellow-servant 
rule  applies,  the  switchman's  character  is  in  any  event  ad- 
missible under  Rule  34  {post,  §  161),  as  being  a  part  of  the 
issue,  and  particular  instances  of  his  ne^igent  conduct  may 
be  admissible  under  Rule  62  {post,  {  282),  to  show  the  em- 
ployer's  knowledge. 

[Art.  3.    Plaintiff  Defamed,    In  an  action  for  defamation 

149  by  an  utterance  charging  the  plaintiff  with  a  criminal  act, 

on  a  plea  of  truth  the  plaintiff's  character  is  admissible  as  if 

he  were  a  defendant  in  a  criminal   case,  on  the  conditions 

specified  in  Rule  30  {ante,  §§  130-137).]  *  —  (W.  §  66.) 

Distinctions.  Distinguish  (1)  the  rule  as  to  using  the  plain- 
tiff's character  when  in  issue  in  mitigation  of  damages  (Rule 
34,   post,    §154); 

(2)  the  rule  as  to  using  specific  acts  of  misconduct  by  the 
plaintiff  in  mitigation  of  damages,  or  as  a  part  of  the  issue 
on  a  plea  of  tnUh  where  the  utterance  charges  a  specific  act 
(Rule  49,  post  §§  236,  239). 

Illustration.  In  an  action  for  slander  charging  the  plaintiff 
with  having  received  a  piano  knowing  it  to  be  stolen,  and  a 
plea  of  truth,  the  plaintiff  mav  introduce  his  character  for 
honesty,  and  until  then  the  defendant  may  not  introduce 
the  plaintiff's  character.  But  on  an  issue  of  mitigation 
of  damages,    the   defendant   may   introduce   the  plaintiff's 

^  Only  a  few  jurisdictions  have  definitely  accepted  this  rule. 
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character,  under  Rule  34  (1)081,  S  154).  Moreover,  if  the  charge 
were  that  the  plaintiff  habitually  received  stolen  goods  know- 
ingly, on  a  plea  of  truth  the  defendant  could  introduce  specific 
instances,  as  a  part  of  the  issue,  under  Rule  49  (pott,  {  236). 

Art.  4.    Defendant  in  MalpracHce,    In  an  action  involving 

150  the  unskilful  doing  of  an  act  by  a  physician  or  other  person 
engaging  to  act  skilfully,  the  person's  character  as  to  skill 
or  the  opposite  is  admissible  as  evidence  of  his  probable 
conduct,  [subject  to  the  conditions  £^plicable  to  a  defendant's 
character  in  a  criminal  case,  under  Rule  30  (ante,  §§  130- 
137).]*  — (W.  §67.) 

Distinctiona.  Distinguish  (1)  the  rule  allowing  the  use  of 
such  character  for  skill  when  it  is  in  issue  imder  the  pleadings 
(Rule  34,  post,  §  163);  since  this  is  usually  the  case,  tne  above 
rule  seldom  has  an  opportunity  for  independent  application; 
(2)  the  rule  as  to  particular  acta  of  unskilfulness  (Rule 
46,  post,  i  228,  Rule  50,  §  242). 

[Art.  5.     Third  Persona,    The  foregoing  rules  of  Articles 

151  1  to  4  are  equally  applicable  where  the  act  to  be  evidenced 
is  that  of  a  third  person  not  a  party  to  the  action.]'  — 
(W.  §  68.) 

lUuatrationa.  This  rule  might  admit  the  character  of  a  third 
person  in  the  following  cases:  In  divorce  for  adidtery,  the 
character  of  the  co-respondent  for  chastity;  in  baatardy, 
the  character  of  another  putative  father  for  chastity;  in 
probate  of  a  will,  the  character  of  the  alleged  forger  for  honesty. 

Art.  6.    Animals.    In  an  action  involving  the  conduct  of 

152  an  animal,  the  animal's  character  as  to  the  appropriate  trait 
is  admissible  as  evidence  of  its  probable  conduct.  —  (W.  §  68.) 

Distinctiona.  Distinguish  (1)  the  use  of  the  animal's  char- 
acter when  in  issue  as  to  the  owner's  acienter  (Rule  62,  {  283). 
(2)  the  use  of  particular  acts  of  the  animal  to  evidence  its 
character  (Rule  48,  post,  §  230),  or  to  evidence  the  owner's 
knowledge  (Rule  62,  post,  §  283). 

3.    Character  as  an  Issue  in  the  Case 

RULE  34.    Character  in  Issue,  as  Mitigating  Damages,  as  a 

153  Substantive  Excuse,  or  Otherwise.    Wherever  by  any  rule  of 

*  There  is  here  little  authority;  the  clause  as  to  the  rule 
in  criminal  cases  seems  prudent. 

^  No  Court  states  the  rule  so  broadly.  But  many  Courts  have 
recognized  various  instances  of  it. 
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substantive  law,  including  the  law  of  damages,  and  subject 
to  the  rules  of  pleading,  the  character,  whether  actual  or 
reputed,  of  any  person,  whether  a  party  to  the  action  or  not, 
is  material,  it  may  be  proved,  as  a  fact  in  issue,  though  it  can- 
not be  used  as  evidence  of  any  other  fact  except  so  far  as  is 
allowed  by  the  foregoing  Rules  30-33  (§§  130-152}.> 

Di8iinctum8,  Distinguish  the  questions  (1)  whether  repu- 
tation  is  admissible  to  evidence  such  character,  when  actual 
character  is  to  be  evidenced  (Rule  147,  Art.  4,  post,  {  1071); 

(2)  whether  particvlar  acts  of  misconduct  are  admissible 
to  evidence  such  character  (Rule  49,  post^  if  232-239). 

(3)  whether  the  retnUed  character  is  admissible  as  evidence 
of  knouiedge,  reasonMe  hdief,  or  the  like,  by  the  defendant 
(Rule  62,  post,  §§  278-288). 

Art.  1.    MUigation  of  Damages.    In  the  following  classes  of 

154  actions,  the  rules  of  substantive  law  and  of  damages  and  of 
pleading  may  regard  the  reputed  character  of  a  person  as 
material  in  mitigation  of  damages: 

Par.  (a).     In  an   action   for  defamaium,   the   reputed 

155  character  of  the  plaintiff.'  —  (W.  §§  70-74.) 

Par.  (h).    In  an  action  for  breach  of  marriage-promiee,  or 

156  for  malicums  prosecutumj  or  for  indecent  assaultf  the  plain- 
tiff's reputed  character;  and  in  an  action  for  seduction  of 
a  daughter  or  a  spouse,  the  plaintiff's  actual  character.  — 
(W.  §  75.) 

Par.  (c).    In  an  action  for  seduction  of  a  daughter  or  a 

157  spouse,  the  reputed  or  the  actual  character  of  the  daughter 

or  spouse;  and  in  an  action  for  deaih,  the  actual  character 

of  the  deceased  so  far  as  involving  his  earning  capacity.  — 

(W.  §  75). 

Distinction.  The  crime  of  seduction,  and  woman's  stolulory 
action,  must  here  be  distinguished  {infra,  §  160). 

Par.  (d).    But  in  all  of  the  foregoing  classes  of  cases  the 

158  rules  of  pleading  may  exclude  the  good  character  of  the 

*  A  Code  of  Evidence  should  not  attempt  to  include  the 
rules  of  this  sort,  but  merely  to  distinguisn  them  from  i\a 
own  rules;  accordingly,  no  statement  of  the  tenor  of  the 
precise  rule  is  here  offered  for  any  of  these  classes  of  cases. 

'  Here  much  turns  on  the  rules  of  pleading;  there  is  also 
a  question  as  to  the  kind  of  character  in  issue,  and  as  to  rumon 
bemg  equivalent  to  reputation. 


IS  159-165  CHARACTBB  IN  ISSUB 

person,  offered  in  his  behalf,  until  the  defendant  disputes 
it.  —  (W.  §  76.) 

Art.  2.    Excuse.    In  the  following  classes  of  actions,  the 

159  rules  of  substantive  law  may  regard  the  character,  actual  or 
reputed,  of  some  person,  as  coming  in  issue  to  fix  or  to  remove 
the  defendant's  liability: 

Par.  (a).    In  breach  of  marriage-promise,  or  of  employment- 

160  promise,  the  plaintiff's  actual  character,  as  exonerating  the 
defendant.  —  (W.  §  77.) 

Par.  (&).    In  tort  against  an  employer,  the  employee's 

161  character  for  competence,  as  fixing  the  defendant's  lia- 
bility to  &  fellow-servarU,  —  (W.  §  80.) 

Distinctions.  Distinguish  here  the  use  of  the  employee's 
(1)  reputed  character,  or  (2)  particular  acts,  to  show  the  em- 
ployer's knowledge  (Rule  61,  post,  §§  281,  282). 

Art.  3.    Sundry  Issues  of  Character;  Bawdy-house,  Gambling^ 

162  hov^Sy  Criminal  Seduction.  In  the  following  issues,  the  sub- 
stantive law  may  regard  the  actual  or  reputed  character  of  a 
person  or  place  as  being  a  part  of  the  issue: 

Par.  (a).    In  a  prosecution  for  keeping  a  bawdy-house,  the 

163  actual  or  reputed  character  of  the  house  or  of  the  persons 
frequenting  it.  —  (W.  §  78.) 

Distinctions.     Distincruish  here  (1)  the  use  of  reputation  as 
evidence  of  actual  character  (Rule  47,  Art.  4,  post,  $1071); 
(2)   the  use  of  particular  acts  as  evidence  of  actual  character 
(Rule  49,  post,  §  233). 

Par.  (6).    In  a  prosecution  for  keeping  a  gambling-house, 

164  the  actual  or  reputed  character  of  the  house  or  of  the 
persons  frequenting  it.  —  (W.  §  78.) 

Distinction.  Distinguish  here  the  use  of  reputation  as  evi- 
dence of  the  actual  character  (Rule  47,  Art.  4,  post,  81071). 

Par.  (c).    In  a  prosecution  for  seduction,  or  a  civil  action 

165  (under  statute)  by  the  woman  for  seduction,  the  actual  or 
reputed  character  of  the  woman.*  —  (W.  §  79.) 

*  The  terms  of  the  statutes  vary  as  to  making  reputed  or 
actual  character  the  issue. 
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Distinctums.  Distinguish  (1)  the  use  of  repulaUon  as  evidence 
of  actual  character  (Rule  147,  Art  4,  post^  {  1071); 

(2)  the  use  of  particvlar  acts  of  unchastity  as  evidence 
of  actual  character  (Rule  49,  post,  §  234); 

(3)  the  use  of  particular  acts  of  unchastity  to  impeadi  the 
woman  as  a  witness  (Rule  105,  post,  §  549),  or  to  evidence 
her  willingness  (Rule  67,  post,  {  329.) 

Sub-Topic  B: 

Fhtbical  Capacitt,  Skill,  or  Means,  as  Etidencb  of  a 

Human  Act 

RULE  35.    Physical  Capacity,  Skill,  or  Means.  Whenever  the 

167  doing  or  not  doing  of  a  human  act  by  a  person  is  material  to 
be  proved,  his  possession  or  lack  of  suitable  corporal  or  mental 
capacity,  or  technical  skill,  or  mechanical  means  or  tools,  is 
relevant  and  admissible.  —  (W.  §  83.) 

Art.  1.    Strength,  Skill,  Intoxication,  Tods,  etc.    The  general 

168  principle  applies  to  sundry  varieties  of  human  strength, 
intoxication,   skill,   possession   of  means,   and  the   like.  — 

(W.  §§84-88.) 

Illustrations.  (1)  A  holographic  will  is  offered,  and  its 
genuineness  is  disputed;  the  alleged  testator's  illiteracy  is 
admissible  as  evidence  that  he  did  not  write  it. 

(2)  In  a  prosecution  for  homicide,  the  defendant's  condi- 
tion of  physical  incapacity  by  intoxication,  at  the  time  of 
the  killing,  is  admissible  as  evidence  that  he  did  not  do  it. 

(3)  On  a  charge  of  forgery  of  government  money,  the  fact 
that  the  defendant  was  in  possession  of  peculiar  dies  and 
chemicals,  suited  to  the  making  of  such  money,  is  admissible; 
but  not  his  character  as  an  habitual  forger. 

Distinctions.  (1)  Distinguish  the  character  rule,  which  will 
often  exclude  the  use  of  such  evidence  in  criminal  cases  (Rule 
30,  ante,  §  137)  or  in  civil  cases  (Rule  33,  anU,  §  148),  if  the 
evidence  emphasizes  rather  the  moral  character  of  the  person 
than  his  physical  or  technical  capacity. 

(2)  Distinguish  the  rule  against  particular  acts  evidencing 
character  (Rules  43-48,  post,  §§  218-230),  which  in  the  same 
way  may  exclude  such  evidence. 

(3)  Distinguish  the  rules  for  using  habU  or  custom  (Rule  36, 
fost,  §  170)  and  for  design  or  plan  (Rule  37,  post,  137)  which 
however  may  equally  serve  to  admit  such  evidence  in  some 
aspects. 

(4)  Distinguish  the  rule  for  usine  traces  as  evidence  of 
identity  (Rule  41,  post,  J  196),  which  may  eoually  serve  to 
adm'*  »"'»*»  -evidence  in  some  aspects,  especiiuly  the  fact  of 
r  lols,  etc.,  after  the  doing  of  the  act  in  question. 
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Art.  2.    Possesaion  or  Lack  of  Money,  as  evidencing  a  Loan, 

169  Payment,  or  the  like.  Where  the  delivery  of  money  or  goods 
as  payment  or  loan  or  deposit,  by  a  certain  person,  is  material 
to  be  proved,  the  person's  possession  or  lack  of  such  money 
or  goods,  at  a  reasonable  time  beforehand,  may  be  relevant; 
but  is  usually  not  sufficiently  probative  to  be  admissible, 
except  when  ofifered  negatively,  ue.  his  incapacity  offered 
to  negative  his  doing  of  the  act.  —  (W.  §  89.) 

IUu8tration8.  (1)  In  a  bill  to  enforce  a  resulting  trust  in 
lands  purchased  with  money  advanced  by  R  in  the  name  of 
a  clerk,  R's  furnishing  of  the  money  being  disputed,  the 
clerk's  lack  of  money  adequate  for  the  simis  paid  is  ad- 
missible. 

(2)  In  an  action  on  a  note,  and  a  plea  of  payment,  the 
maker's  possession  of  money  before  the  time  alleged  would 
be  relevant,  but  so  slightly  probative  as  hardly  to  be  admis- 
sible, unless  to  rebut  the  fact  of  non-possession  offered  as 
evidence  that  he  could  not  have  paid. 

Distinction.  Distinguish  the  use  of  such  facts  as  evidence  of 
motive  (Rule  67,  Art.  3,  post,  §  326)  e.  g.y  where  the  alleged 
debtor's  lack  of  means  is  offered  to  show  that  the  alleged 
lender  would  probably  not  have  given  him  credit;  or  as  evi- 
dence of  identity  by  traces  (Rule  41,  post,  §  197),  e.  g.  where  the 
defendant's  possession  of  monev  after  but  not  before  a  larceny 
is  offered  to  show  how  he  probably  obtained  it. 

Sub-Topic  C: 
HABrr  OR  Custom,  as  Evidence  of  a  Human  Act 

RULE  36.    Habit  or  CiLstom.    Wherever  a  human  act  or  the 

170  manner  of  doing  or  not  doing  an  act  is  material  to  be  proved, 
the  person's  habit,  or  the  custom  of  a  class  of  persons  includ- 
ing him,  is  relevant,  providing  it  involves  a  fair  regularity 
or  frequency  of  conduct  as  to  the  act  or  class  of  acts  in 
question.  —  (W.  §§  92,  93.) 

Distinctions.  (1)  Distinguish  the  c^racter-rule,  which  is 
sometimes  (though  too  strictly)  made  to  exclude  such  evi- 
dence, in  criminal  cases  (Rule  30,  ante,  i  137)  and  in  civil 
cases  (Rule  33,  ante,  {  148),  if  the  moral  character  is  empha- 
sized. 

(2)  Distinguish  the  rule  against  particidar  acts  evidencing 
character  (Rule  46,  post,  §  228)  or  habit  (Rule  66,  ix»f,  §  316), 
which  may  sometimes  exclude  such  evidence  if  offered  so 
as  to  emphasize  the  separate  acts  rather  than  the  general 
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(3)  DistinffuiBh  the  rule  for  aiding  memory  by  a  record 
of  past  recollection  verified  by  habit  (Rule  S9,  Art.  2,  past, 
i  433)}  —  (W.  {  98.) 

niu8tratton8.  (1)  Action  against  a  collector  for  monevs 
received  but  not  handed  over;  the  business  habit  of  tne 
parties  to  deliver  and  receive  at  a  stated  time  weekly  the 
sums  collected  is  admissible. 

(2)  Action  on  a  contract  made  by  telegrams;  the  originals 
being  called  for,  and  their  destruction  thus  being  a  material 
fact,  the  habit  of  the  telegraph  company  to  destroy  all  tele- 
grams on  file  at  the  end  of  six  months  is  admissible. 

(3)  Action  for  death  caused  by  a  railroad  train  at  a  cross- 
ing; the  deceased's  habit  of  slacking  the  Bj^eed  of  his 
horse  when  approaching  the  crossing  is  admissible;  unless 
this  be  treated  as  character-evidence  governed  by  Rule  33 
(arUe,  J  148). 

(4)  In  a  prosecution  for  forgery,  the  defendant's  habitual 
attempts  to  imitate  the  signatures  of  other  persons  are  not 
admissible  under  the  present  rule,  partly  because  a  regularity 
of  habit  can  hardly  be  found  in  such  an  offer,  and  partly 
because  the  offer  may  be  interpreted  as  involving  the  de- 
fendant's moral  disposition  to  force;  yet  if  restricted  as  an 
offer  of  the  defendant's  technical  skill  and  capacity  to  imitate 
(Rule  35,  anUy  §  168),  it  is  admissible,  especially  as  it  is  thus 
essentially  only  a  rebuttal  of  the  presumable  incapacity  of 
the  ordinary  person  to  imitate  signatures  successfully. 

Art.  1.    Sundry  Applications.    The  foregoing  rule  applies 

171  to  admit  a  habit  or  custom  of  the  following  sorts: 

Par.  (a).  A  habit  or  custom  as  to  making  contracts  or 
authorizing  an  agent's  acts,  as  evidence  of  the  doing  of  a 
specific  act  of  the  sort.  —  (W.  §  94.) 

Diatinctum.  Here  the  usual  sort  of  evidence  offered  is  not 
a  general  or  uniform  habit,  but  particular  instances  of  similar 
transactions,  which  then  fall  under  Rule  66  (post,  {  316). 

Par.  (6).     A  custom  of  the  Government  postrojffice  de- 

172  partment,  or  of  a  public  telegraph  servant,  as  evidence  that 
a  letter  or  telegram  properly  addressed,  prepaid,  and  de- 
posited, was  delivered  to  the  addressee.  —  (W.  §  95.) 

Distinction.  (1)  Here,  since  the  custom  is  judicially  noticed 
to  exist  (Rule  230,  post,  §  2135),  no  formal  oner  of  proof  of  it 
is  needed. 

*  In  such  cases  the  person  sometimes  speaks  to  his  habit, 
without  usinK  a  memorandum  (chiefly  notaries  and  attesting^ 
vntnesses);  the  present  rule  may  then  be  invoked. 
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(2)  Whether  letter  or  message  thus  received  is  preatmied 
genuine  involves  a  Rule  191  (post,  {{  1625,  1626). 

(3)  Whether  the  postmark  is  evidence  of  the  time  and  place 
of  mailing  involves  Rule  41  (post,  §  199). 

Par.   (c).     A  habit  of  temperance  in  or  abstinence  from 

173  intoxicating  liquor;  but  not  an  intemperate  use  of  intoxicating 

liquor,  unless  it  is  of  marked  regularity  or  continuance.  — 

(W.  §  96.) 

Distinctions.  (1)  Distinguish  the  use  of  wxrticuLaT  tn> 
stances  of  intoxication,  as  evidence  of  the  haoit  (Rule  66, 
posty  §  316),  or  as  evidence  of  an  employer's  knowledge 
(Rule  62,  posty  {  282). 

(&.)  Distinguish  the  use  of  intemperance  as  a  fact  in  issue 
constituting  an  employee's  incompetency,  under  the  fellow- 
servant  rule. 

Par.  (d).    A  habit  of  doing  or  not  doing  a  negligent  or  a 

174  careful  act.  —  (W.  §  97.) 

Distinction.  Here,  if  the  evidence  is  offered  merely  as  a  habit, 
the  negligent  or  careful  quality  of  the  act  being  otherwise 
establish^,  it  avoids  the  risk  of  violating  the  rule  against 
using  moral  character  (Rules  30,  33,  ante,  §§  137,  148),  which 
however  is  applied  nevertheless  by  some  (Jourts. 

Par.  (c).    A  habit  of  writing  or  spelling  in  a  certain  man- 

175  ner,  as  evidence  of  the  authorship  of  a  document. 

Cross-reference.  The  mode  of  evidencing  such  a  habit  by 
specimens  (Rule  177,  post,  §  1488),  or  by  expert  opinion  (Rule 
177,  post,  §  1480)  or  by  lay  opinion  (Rule  177,  post,  {  1466) 
is  what  usuallv  gives  rise  to  question  in  the  use  of  this 
principle,  whicn  is  itself  undoubted. 

Par.  (/).    A  custom  of  officials  to  perform  their  duty, 

176  as  evidence  that  it  was  performed  in  a  given  instance. 

Cross-reference.  This  is  unquestioned,  and  has  even  given  rise 
to  a  rule  of  presumption  (Rule  228,  post,  §  2088). 

Sub-Topic  D: 
Design  or  Plan,  as  Evidence  op  a  Human  Act 

RULE  37.     Design,    Plan,  Intention,     Wherever  a  human 

177  act  or  the  manner  of  doing  an  act  is  material  or  relevant  to 
be  proved,  the  person's  design  or  plan  or  intention  as  to  that 
act,  or  as  to  a  class  of  acts  including  it,  is  admissible,  provided 
the  time  intervening  was  not  so  long  as  to  make  its  aban- 
donment probable.  —  (W.  §§  102-104.) 
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Distindioiu,  (a)  As  evidence  of  this  design  or  plan,  the  per- 
son's dedarations  may  be  offered;  these  must  therefore 
satisfy  either  the  rule  for  a  party's  admismons  (Rule  115, 
poHy  i  630)  or  the  hearsay  exception  for  declarations  of  a 
mental  state  (Rule  153,  past,  §  1200);  those  rules  are  here 
assumed  to  be  satisfied. 

(h)  As  evidence  of  this  design  or  plan,  the  person's  conduct 
may  be  offered,  under  Rule  59  (post,  §  266),  and  esoecially 
his  other  similar  criminal  acts  under  Rule  65  (post,  «{  297- 
314)  or  contractual  acts  under  Rule  66  (post,  {  31o);  such  rules 
are  here  assumed  to  be  satisfied. 

(c)  Distinguish  the  intent  accompanying  an  act  (Rule  60, 
post,  i  271)  from  the  plan  or  intention  as  evidence  of  the  doing 
of  an  act. 

lUu^rations.  In  a  prosecution  for  fraudulently  evading 
payment  of  fare  on  a  railroad  train,  a  question  being  whether 
the  defendant  was  on  the  train  at  the  time,  his  plan  to  ride 
upon  that  train  is  relevant;  and  to  evidence  the  plan,  his 
declarations  of  intention  are  relevant  both  as  a  piurty's 
admissions  and  under  the  hearsay  exception;  but  on  tne 
question  whether  his  failure  to  pay  was  fraudulent,  former 
acts  of  evasion  of  payment  when  riding  may  not  be  admis- 
sible, under  Rule  65  (posf,  {301)  as  evidence  of  either  plan 
or   intent. 

Art.  1.     Threats  of  a  Defendant,     Under  the  foregoing 

178  principle,  the  threats  of  a  defendant  are  admissible  as  evidence 
of  his  doing  the  act  charged;  with  the  following  qualifica- 
tions and  distinctions: — (W.  §§105-110.) 

Par.  (a).    The  threat  need  not  specify  the  precise  act  in 
question,  provided  it  applies  to  such  a  doss  of  acts. 

Distinction.  Even  where  the  threat  is  not  definite  enough, 
as  such,  under  the  present  rule,  it  would  often  be  admissible 
as  an  expression  ol  hostility,  under  Rule  67,  Art.  6  (post, 
}329). 

Par.  (b).     If  the  threat  is  conditional  or  contingent  in 

179  form,  the  prosecution  must  show  whether  the  condition  or 
contingency  was  fulfilled. 

Par.  (c).    A  lapse  of  time  between  the  utterance  of  the 

180  threat  and  the  doing  of  the  act  charged  does  not  of  itaelf 
make  the  threat  inadmissible. 

Par.  (d).    The  defendant  may  introduce  any  facts  which 

181  tend  to  explain  away  the  significance  of  the  threat. 

Distinction.     The    threats    of   a    co-defendant   or   co-indietss 
are  excluded  by  the  hearsay  rule,  as  against  this  defendant, 
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unless  they  are  receivable  as  admissions  of  a  co-conspirator 
(Rule  121,  Art.  2,  po8i,  {  687). 

Art.  2.     Threats  of  the  Deceased  in  Homicide.    Wherever 

182  homicide  or  other  assault  is  involved  and  the  fact  of  self- 
defence  is  in  issue,  and  a  question  thus  arises  whether  the 
deceased  or  other  injured  person  was  the  aggressor,  his  threats 
against  the  defendant  are  relevant,  subject  to  the  following 
qualifications  and  distinctions  (in  addition  to  those  of  Art. 
1  as  applied  to  this  class  of  threats):  ^  —  (W.  §§  110,  111.) 

Par,  (a).  They  are  not  admissible,  if  there  is  clear  evi- 
dence that  the  defendant  was  the  aggressor; 

Par,  (&).  They  are  not  admissible  unless  there  is  other 
appreciable  evidence  of  the  deceased  or  injvred  person's 
aggression^  or  unless  there  were  no  eye-witnesses  of  the 
affray; 

Par,  (c).  They  are  admissible  even  though  not  known  at 
the  time  to  the  defendant; 

Par,  (d).  They  are  admissible  in  a  dvU  as  well  as  in  a 
criminal  case. 

Par,  (e).  The  trial  Court's  ruling  is  final,  under  Rule  18 
{ante  §  52,)  on  the  facts  required  in  par.  (a)  and  par.  (6). 

Par.  if).  The  prosecution  may  in  reiraUal  introduce  the 
deceased  or  injured  person's  peaceable  intention. 

Distinction.  The  use  of  communicated  threats^  to  evidence  the 
defendant's  reasonable  apprehensions,  under  Rule  62  {pastj 
§  279)  imposes  a  condition  not  required  by  Par.  (c)  supra. 

Art.  3.    Deceased's  Intention  of  Suicide.    On  an  issue  of 

183  homicide,  the  question  being  whether  the  deceased  killed 
himself,  the  deceased's  intention  of  suicide  is  admissible; 
subject  to  the  qualification  of  Rule  40  (post,  §  194.) 

Cross-reference.  The  present  rule  offers  here  no  obst-ade; 
but  the  rule  of  §  194,  post,  is  sometimes  thought  to  impose 
conditions.  The  hearsay  exception  for  declarations  of  a 
mental  condition  is  also  involved  (Rule  153,  Art.  2,  post, 
§  1207.) 

*  The  details  of   the  rule  vary  somewhat  in  the  different 
jurisdictions. 
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Art.  4.  TestamefUary  and  Contradual  Plans.  Wherever 
184  the  question  is  whether  a  will,  or  a  will  of  q)ecific  contents, 
was  executed  or  revoked  or  altered,  or  whether  a  gift  or 
contract  or  transfer  was  made;  the  person's  prior  expressionB 
of  plan  or  design  as  to  the  matter  in  question  are  admiasible. 
~  (W.  §  112.) 

lUtLslraUon.  In  probate  proceedings,  the  aDeged  will  being 
lo8t,  and  its  execution  being  otherwise  evidenced,  the  con- 
tents of  the  will  may  be  evidenced  by  the  decedent's  instruc- 
tions to  his  attorney  as  to  the  tenor  of  his  will. 

DisiincUons.  (1)  For  wills,  the  usual  controversy  is  over 
posi-tesiamerUary  utterances,  which  involve  other  principles 
(Rule  153,  Art.  4,  post,  {  1218). 

(2)  For  contracts,  the  design  or  plan  is  usually  desired  to  be 
evidenced  by  specific  instances  of  other  similar  contracts,  thus 
raising  a  different  question  Rule  66  {post,  {  316). 


Sub-Topic  E: 
Emotion  or  Motive,  as  Evidence  of  a  Human  Act 

RULE  38.    Motive  in  general.    Whenever  the  doing  or  not 

185  doing  of  a  human  act  is  material  or  relevant  to  be  proved, 
the  person's  emotional  condition  as  impelling  him  towards  or 
against  that  act  or  class  of  acts  is  relevant.  —  (W.  §§117,  119.) 

Art.  1.    Evidence  to  prove  Motive.    The  person's  emotional 

186  condition,  or  Motive,  may  be  evidenced 

(a)  by  external  circumstances  ad2^>ted  to  stimulate  it, 

(6)  or  by  his  conduct  or  words  expressing  it, 

(c)  or  by  its  prior  or  subsequent  existence. 

All  rules  of  Evidence  as  to  Motive  concern  this  prooeas  of 
evidencing  it,  and  are  therefore  stated  under  that  head 
(Rule  67,  post,  §§  322-331 ). 

Art,  2,    Evidence  of  Motive  not  essential.    In  no  case  is  it 

187  essential  that  a  person's  motive  for  an  act  shall  be  ascer- 
tained or  e\-idenced;  but  the  apparent  absence  of  the  specific 
appro])riate  motive  may  be  treated  as  evidence  to  n^ative 
the  doing  of  the  act.  —  {W.  §  118.) 
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Topic  U:     CoNconiiTANT  Evidence  of  a  Human  Act 
(Opportunity,  Alibi,  Third  Person's  Guim,  Etc.) 

Sub-Topic  A:    Opportunity 

RULE  39.     Opportunity  in  general;    Other  Person's  Equal 

188  Opportuniiy,  Whenever  the  doing  of  a  human  act  by  a  par- 
ticular person  is  material  or  relevant  to  be  proved,  the  person's 
opportunity  to  do  it  is  relevant. 

The  term  '  opportunity '  includes  all  facts  of  time,  place, 
and  personal  conduct  which  make  it  corporally  possible  for 
a  given  person  to  have  been  present  and  doing  the  act,  and 
also  all  facts  which  make  it  less  possible  corporally  for  some 
other  person  to  have  been  present  and  doing  it.  —  (W.  §  131.) 

lUustraiion.  On  a  charge  of  placing  an  obstruction  on  a 
railroad  track,  the  prosecution  may  snow  that  the  defendant 
was  seen  within  a  mile  of  the  place  one  hour  beforehand,  and 
that  no  other  persons  were  seen  near  the  place  fortwobouTB 
before  or  after. 

Art.  1.     Exdtmve  Opportunity  not  necessary.     It  is  not 

189  necessary  under  this  Rule  to  show  that  the  party  charged  as 
the  doer  of  the  act  had  exclusive  opportunity  to  do  it. — 
(W.  §  131.)      . 

Art.  2.    Eqiud  Opportunity  /or  Others.    The  party  chaiged 

190  as  the  doer  of  the  act  may  introduce  aU  facts  indicating  that 
one  or  more  other  persons  had  also  the  opportunity  of  doing 
it.  —  (W.  §  132.) 

Illustrations.  In  an  action  on  a  note,  the  party  cbai^^ed  as 
maker,  denying  the  execution,  may  show  that  there  is  an- 
other person  of  the  same  name  who  was  doing  business  with 
the  payee;  or  in  a  prosecution  for  arson,  the  derk  char^^, 
who  was  in  the  buildmg  on  the  night  of  the  fire,  may  show  that 
two  other  clerks  were  in  the  building  at  the  same  time. 

Distinction.  Here  the  party  charged  is  merely  exd^imng 
away  his  apparent  exclusive  opportunity;  but  under  Rule  40 
{vost,  §  194)  he  may  dso  attempt  to  establish  affirmatively 
that  another  person  was  the  doer. 

Art.  3.    Same:   Other  Person's  Intercourse  with  Complainant 

191  in  Bastardy,  Seductiony  etc.  Wherever  the  paternity  of  a 
chUd  is  material  or  relevant  to  be  proved,  the  party  denying 
a  specific  paternity  may  show  that  about  the  probable  time 
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the  mother  had  intercourse  or  improper  liberties  with  another 
man.  —  (W.  §  133.) 

This  rule  is   therefore    applicable   in   the   following  pro- 
ceedings: 

Par,   (a).    (1)    In  a  proceeding  for  filiation  or  chaige  of 

(2)  in  an  action  for  a  parent's  lo8S  of  services  by  a 
daughter's  pregnancy; 

Par,  (6).  But  not  in  a  charge  of  rape,  incest,  or  aduUery; 
[except  that  in  such  cases,  where  pregnancy  or  birth  of 
a  child  is  admitted  in  evidence  under  Rule  41  (post,  §  207), 
the  party  charged  may  rebut  its  effect  by  the  present  kind  of 
evidence].* 

Distinctions,    Distinguish  the  use  of  other  acts  of  intercouTBe 

(1)  to  show  the  woman's  wiUingness  to  consent  (Rule  47, 
post,    i  229  and  Rule  67,  §  329); 

(2)  to  impeach  the  woman^s  testimonial  credit  (Rule  105, 
Art.  2,  post,  i  552). 

Par.  (c).  And  not  in  an  issue  of  inheritance,  where  the 
mother  is  a  married  woman  at  the  time  of  birth  and  the 
child  is  alleged  to  be  not  that  of  the  husband;  except  on 
the  conditions  permitted  by  the  presumption  of  legitimacy 
(Rule  228,  post,  §  2080). 


Sub-Topic  B:   Essential  iMPOssiBiLmr 

RULE  40.  Impossibility  of  Acts,  in  general.  Wherever  the 
192  doing  of  a  human  act  by  a  particular  person  is  in  issue,  the 
person  may  show  any  contemporaneous  fact  which  makes  it 
corporally  impossible  that  he  could  have  been  the  doer. — 
(W.  §  135.) 
Such  facts  are  of  two  chief  sorts: 

(1)  that  the  person  charged  was  at  the  time  absent; 

(2)  that  another  person  did  the  act. 

Art.  1.   Alibi  of  Defendant.   A  person  charged  to  have  done 

192  a  any  act  may  show  any  fact  making  it  probable  that  he  was 

not  present  at  the  time  and  place  of  the  act;  and  such  facts 

^  This  last  proviso  is  not  conceded  by  some  Courts;   but 
it  seems  practically  fair. 
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are  admissible  even  though  they  do  not  suffice  to  make  his 
preaenoe  totally  impossible.  —  (W.  §  136.) 

Art.  2.    Nan- Access  of  Hu^)and.     In  an  issue  of  inherit- 

193  ance,  the  party  desiring  to  prove  illegitimacy  may  show  that 
the  husband  did  not  physically  have  access  to  the  wife  at 
the  probable  time;  subject  to  the  conditions  of  the  presvmp- 
tian  of  legitimacy  (Rule  228,  post,  §  2080). 

Art.  3.    Third  Person  as  Doer  of  the  Act  Charged,     A  person 

194  charged  with  any  act  may  show  in  rebuttal  that  it  was  com- 
mitted by  a  third  person,  and  for  this  purpose  any  facts 
making  it  probable  that  the  third  person  did  it  are  admissible, 
including  the  threat  and  the  motive  of  a  third  person;  pro- 
vided that  the  total  of  such  facts  is  determined  by  the  trial 
Court  to  be  sufficient  to  go  to  the  jury  under  the  general 
Rule  226,  (post,  §  2002).>  —  (W.  §§  139-142.) 

Illustration.  On  a  charge  of  murder,  the  defendant  and  the  de- 
ceased had  been  seen  together  just  before  the  deceased's  death; 
the  defendant  may  show  that  the  deceaaed  was  supposed  to 
have  eloped  with  H's  wife  and  that  H  had  threatened  to 
kill  the  deceased. 

Distinctions,  Such  evidence  must  satisfy  any  other  applicable 
rules,  such  as  the  hearsay  rule,  which  might  exclude  a  third 
person's  confessions  (Rule  139,  Art.  2,  post,  §  968). 

Art.  4.  Suicide,  On  an  issue  of  violent  harm,  including  issues 

195  of  death  or  injury  on  insurance  policies,  the  self-inffiction  of 
the  harm  may  be  shown,  and  therefore  any  facts  making  it 
probable  that  the  harm  was  self-infficted;  subject  to  the 
proviso  of  Art.  3,  supra.^  —  (W.  §§  143,  144.) 

Distinctions.  Here  also  the  other  applicable  rules  must  be 
satisfied,  e.  g.  the  hearsay  exceptions  as  to  declarations  of 
intention,  etc.  {posty  Rule  153,  §  1207,  anU,  Rule  37,  §  183). 

Topic  III :  Traces  op  a  Human  Act, 
AS  Rbtrospectant  Evidence  of  Its  Commission 

RULE  41 .    Traces,  in  general.  Whenever  the  doing  of  a  human 

196  act  by  a  particular  person  is  material  or  relevant  to  be  proved 

*  This  proviso  is  in  most  Courts  applied  too  strictly. 
'  Here  also  the  proviso  is  often  too  strictly  applied. 
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any  fact  about  that  person  which  is  such  a  trace  as  might  rea- 
sonably have  been  left  by  the  doing  of  the  act  is  admissible; 
and  the  absence  of  such  a  trace  is  also  admissible  to  evidence 
that  that  person  is  not  the  doer  of  the  act.  To  explain  away 
the  presence  of  such  a  trace,  the  person  may  introduce  any 
facts  which  make  probable  some  other  cause  for  the  existence 
of  the  trace.  —  (W.  §  148.) 

Such  traces  may  be  grouped  under  three  heads:   Mechan- 
ical, Organic,  and  Mental. 

Sub-Topic  A:  Mechanical  Traces 

Art.  1.    Miscellaneaus  Instances.    The  presence  or  absence 

197  of  clothing,  marks,  tools,  or  other  substance,  upon  a  person 
or  premises,  is  a  trace  admissible  under  this  Rule.  — 
(W.  §  149.) 

lUustratian.  On  a  charge  of  burglary,  the  window  having 
been  raised  by  a  knife,  and  a  fragment  of  the  blade  being 
left  in  the  window,  the  presence  in  the  defendant's  pocket 
of  the  knife  fitting  the  broken  blade  is  admissible.  Here  the 
defendant  may  explain  away  the  fact  by  showing  that  he 
did  not  poesess  the  knife  until  two  days  after  the  burglary, 
when  he  found  it  in  the  street. 

Distinction.  Distinguish  the  inference  as  to  identity  (Rule  68, 
postt  i  333);  e.  g.  the  fact  that  the  defendant's  gun  is  found 
recently  discharged  \a  evidence  of  the  present  sort;  but  the  fact 
that  the  bullet  of  the  defendant's  gun  is  identical  or  not  with 
the  kind  of  bullet  found  in  the  deceased's  body  involves  the/ 
inference  of  identity. 

Art.  2.    Brands,  Timber-Marks,  etc.    The  presence  on  an 

198  animal,  on  timber,  or  on  other  chattels,  of  a  brand  or  other 
mark  which  a  particular  person  has  the  custom  or  the  ex- 
clusive right  to  use  is  admissible  to  show  that  that  person 
placed  it  there,  [and  that  he  is  the  owner  of  the  chattel].*  — 
(W.  §  150.) 

Diatin^tBh  the  use  of  the  official  register  to  show  a  peraon's 
exclusive  right  to  a  mark  (Rule  148A,  post,  {  1100),  and  the 
presumed  genuineness  of  the  mark  (Rule  188,  Art.  2.  7)ost, 
•  1593).  *^ 


Art.  3.    Postmark.    The  official  postmark  on  an  envelope 
199  is  sdmissible  as  evidence  that  the  envelope  was  passed  through 

*  This  bracketed  clause  is  sometimes  not  deemed  to  be  law, 
except  by  express  statute;  but  it  is  sound. 
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the  government  malls  at  the  time  and  place  indicated. — 
(W.  §  151.) 

Cro89-reference,  For  practical  purposes,  this  rule  usually 
requires  the  aid  of  two  more,  namely,  that  a  purporting  post- 
mark is  presumed  genuine  (Rule  191,  poatf  §  1624)  and  that  the 
official  mark  is  admissible  as  an  official  statement  without  call- 
ing the  officer  (Rule  148  C^  Art.  5,  post,  §  1151). 

Art.  4.    Possession  of  ChaUds  taken  in  a  Crime,    Wherever 

200  a  chattel  has  been  taken,  in  the  doing  of  a  wrongful  act,  the 
fact  of  its  subsequent  possession  is  admissible  to  show  that 
the  possessor  was  the  taker,  and  therefore  was  the  doer  of 
the  whole  act. 

Par,  (a).  This  application  of  the  Rule  includes  the 
crimes  of  larceny,  burglary,  forgery,  robbery,  murder,  and 
game-destruction,    among    others.  —  (W.  §§  152,  153.) 

Distinctions,  (a)  Distinguish  the  presumptum  of  law  baaed 
on  this  evidence  (Rule  228,  post,  §  2066). 

(b)  Distinguish  the  possession  of  goods,  e.g,  liquor,  as 
evidence  of  an  intention  to  commit  a  crime,  e.g.  to  sell  the 
liquor  (Rule  69,  post,  §  267). 

Art.  5.    Possession  of  Money.    The  possession  of  money  is 

201  admissible  under  this  Rule  as  evidence  of  the  doing  of  a 
wrongful  act  involving  the  taking  of  money,  provided  either 

(1)  that  there  is  some  mark  of  identity  of  the  specific  money,  or 

(2)  that  the  possessor  lacked  such  a  quantity  of  money  before 
the  time  of  the  act.  —  (W.  §§  154,  155.) 

Distinctions.  Distinguish  the  use  of  lack  of  money  as  evi- 
dence of  motive  to  take  (Rule  67,  Art.  3,  post,  §  326)  or  of 
incapacity  io  pay  (Rule  35,  ante,  §  169). 

Art.  6.    Possession  of  Instrument  of  Debt,    The  possession 

202  of  an  instrument  of  debt  by  an  obligor  after  maturity  is 
admissible  as  evidence  of  the  obligee's  voluntary  restoration  of 
it  amounting  to  an  acknowledgment  of  discharge  of  the 
obligation.  —  (W.  §§  156,  2518.) 

Distinctions,  (a)  Distinguish  the  presumption  of  law  baaed 
on  this  fact  (Rule  228,  post  §  2068). 

(b)  Distinguish  the  possession  of  a  receipt,  which  is  an  ad- 
mission by  the  obligee  under  Rule  116  (post,  {  630) 
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Abt.  7.  Possession  or  Existence  of  a  Doevmeni,  as  evidence  of 

203  Execution,  Ddivery,  or  Seisin.  The  possessioii  of  a  document, 
or  iU  existence  in  a  certain  form  or  place,  is  admissible  for  the 
following  purposes: 

Par,  (a).  The  existence  of  a  document  purporting  to  be 
signed  or  sealed  by  a  particular  person  is  evidence  of  his 
execution  of  it,  subject  to  the  special  rules  for  the  sufficiency 
of  evidence  of  authentication  of  documents  (Rules  189^ 
193,  post,  §§  1595-^1643). 

Par,  (6).  The  existence  of  a  document  in  an  official 
recordroffice,  or  in  the  grantee's  custody,  is  evidence  of  its 
delivery,  subject  to  the  presumption  of  law  applicable 
thereto  (Rule  228,  jMst,  §§2070-71). 

Par.  (c).  The  existence  of  a  document  of  ownership,  such 
as  a  deed  of  grant  or  of  lease,  is  evidence  of  possession  of 
the  property,  by  the  maker  of  the  document,  at  the  time  of 
making  it,  on  an  issue  of  adverse  possession  in  a  prior 
generation.  —  (W.  §  157,  par.  4.) 

Distinctions.    (1)   Disting^ivBh  the  presumption  of  genuineness 
of  such  ancient  documents  (Rule  190,  post^  §  1608). 

(2)  Distinguish  the  use  of  deeds  as  verbal  acts  accompany- 
ing an  act  of  possession  otherwise  proved,  to  indicate  its  scope 
(Rule  156,  Art.  2,  post,  §  1245). 

Art.  8.     Possession  of  Property,  as  evidence  of  Oumership. 

204  The  fact  of  possession  of  property  is  evidence  of  the  pos- 
sessor's ownership  of  it;  subject  to  the  presumptions  of  law 
applicable  thereto  (Rule  228,  post,  §  2067). 

Art.  9.    Negative  Traces:  Death,  Payment,  Lost  Will,  etc. 

205  The  absence  of  such  traces  as  would  ordinarily  exist  if  an 
act  had  been  done  or  not  done  is  admissible  in  the  following 
cases,  subject  to  the  rules  of  presumption  applicable  thereto 
(Rule  228,  post,  §§  2068,  2077,  2085). 

Par,  (a)  Lack  of  news  from  an  absent  person,  as  evidence 
of  his  death; 

Par.  (b).  Lapse  of  time  without  litigation  over  a  debt, 
as  evidence  of  its  payment; 
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Par.  (c).  Failure  to  find  a  vnU,  as  evidence  of  its  retfoca" 
Hon; 

Par.  (d).     Failure  by  a  vendee  to  take  poasesnon, 
evidence  of  fraudident  ooUusion  with  the  debtor-vendor, 

Sub-Topic  B:   Organic   Traces 

Art.  10.    Miscellaneous  Instances,   The  presence  or  absence 

206  of  any  thing  having  a  physiological  or  other  organic  relation 
to  a  human  act  causing  it  is  an  admissible  trace.  —  (W.  §  168.) 

Illustration,  On  an  issue  of  adultery  by  a  husband,  the  fact 
of  a  venereal  disease  is  admissible  as  evidence  of  his  inter- 
course with  other  women. 

Art.   11.     Birth  during  Marriage,  to  evidence  Paternity. 

207  The  birth  of  a  child  during  marriage  is  evidence  of  the  hus- 
band's paternity.  —  (W.  §  164.) 

Par.  (a).  The  effect  of  this  evidence  upon  the  burden  of 
proof  is  determined  by  the  presumption  of  legitimacy 
(Rule  228,  post,  §  2080). 

Par.  (6).  For  the  purpose  of  explaining  away  such 
evidence,  the  fact  of  the  mother's  intercourse  with  another 
man  is  admissible,  under  Rule  39  {ante,  §191),  subject 
to  the  presumption  of  legitimacy  (Rule  228,  post,  §  2080). 

Art.  12.    Birth  to  Unmarried  Mother,  to  evidence  Paternity. 

208  In  any  issue  involving  intercourse  with  an  unmarried  woman, 
whether  bastardy,  seduction,  rape,  incest,  or  the  like,  the 
birth  of  a  child,  or  her  pregnancy,  is  evidence  that  intercourse 
was  had  with  her  by  some  one,  [but  not  that  it  was  had  by  a 
particular  person.]  *  —  (W.  §  16i8.) 

Par.  (a).  For  the  purpose  of  explaining  away  such 
evidence,  when  offered  as  a  part  of  the  evidence  against  a 
particular  alleged  father,  the  fact  of  the  woman's  inter- 
course with  another  man  is  admissible,  under  Rule  39 
(ante,i  191). 

*  This  rule  is  not  recognized  by  all  Courts,  but  the  above 
form  recognizes  in  part  each  side  of  the  controversy. 

60 


{{  20^211  TRACfi)8,  TO  EVIDBNCB  AN  ACT 

Art.  13.    RMemUance  of  Child,  to  evidence  Paternity.    On 
209  an  issue  involving  parentage,  the  corporal  features  of  the 
child,  if  sufficiently  developed,  are  evidence.  —  (W.  §  166.) 

Distinguish  (a)  the  question  whether  the  child  can  be  shown 
in  court  (Rule  123,  post,  i  730); 

(Jb)  whether  a  witness    opinion  of  resemblance  may  be 
given  (Rule  175,  post,  {  1461). 


Art.  14.    Corporal  Traits^  to  evidence  Race,  etc.      On  an 
210  issue  involving  a  person's  descent  from  a  particular  race  or 
nationality,  the  corporal  features  of  the  person  are  evidence.  — 
(W.  i  167.) 


BuB-Topic   C:   Mental  Traces 

Art.  15.    Miecellaneoue  Instances.   The  presence  or  absence 
211  of  any  thing  having  a  mental  or  psychological  relation  as 
the  effect  of  a  human  act  causing  it  is  a  trace  admissible  under 
Rule  41.»—  (W.  §§  172-176.) 

(1)  But  so  far  as  this  mental  trace  is  a  consciousness  or  bdief 
existing  in  the  person  himself  who  has  done  or  not  done  the 
act,  and  is  therefore  to  be  itself  evidenced  by  his  conduct  or 
utterances,  it  is  subject  to  the  limitations  of  Rule  63 
(post,  §290),  governing  the  admissibility  of  evidence  of  a 
mental  condition,  and  of  Rule  118  {post,  §64)  governing  a 
party's  implied  admissions. 

Illustrations.  (1)  On  a  charge  of  murder,  the  defendant's 
consciousness  of  guiU  is  evidential  as  a  trace;  but  his  conduct 
and  utterances  are  the  only  mode  of  evidencing  that  con- 
sciousness, and  the  rules  applicable  are  those  for  conduct  to 
evidence  consciousness  (Rule  63,  post,  i  290)  and  for  parties' 
implied  admissions  (Rule  118,  post,  §  641). 

(2)  On  an  issue  of  identity,  the  person's  recollection  or  non- 
recollection  of  the  important  events  in  the  life  of  the  person 
in  issue  is  an  evidential  trace;  but  his  utterances  and  conduct 
are  the  sole  evidence  available,  and  the  rules  applicable 
thereto  must  govern  (Rule  63,  Art.  3,  post,  §  293). 

'  In  so  far  as  this  broad  principle  would  admit  the  results 
of  psychological  experiments  basea  on  the  association  of  sen- 
eat  ions,  it  is  presumably  not  yet  law. 
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Art.  16.    Condvct  of  AnimaU,  to  evidence  a  Human  Act, 
212  The  conduct  of  an  animal,  such  as  experience  has  shown  to 
be  a  usual  effect  of  human  acts,  is  admissible  as  a  trace.  — 
CW.  §  177.) 

In  particular. 

Pear,  (a).  Where  the  issue  involves  a  particular  person's 
ownership  or  possession  of  the  animal,  its  behavior 
regarding  that  person  or  his  property  is  evidence. 

Par.  (6).  Where  the  issue  involves  a  particular  person's 
presence  at  a  particular  place,  the  behavior  of  a  dog,  capable 
of  detecting  and  accurately  following  human  scent,  when 
laid  on  the  trail,  is  evidence. 
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SUB-TITLE  II: 
EVIDENCE  OF  A  HUMAN  QUALITY  OR  CONDITION 

Topic  I: 
Evidence  to  prove  Moral  Character  or  Disposition 

RULE  42.    Modes  of  evidencing  Character.    Moral  character 

215  or  disposition  is  capable  of  being  evidenced  circumstantially 
in  three  ways: 

(a)  By  prior  or  subsequent  moral  character  of  the  person 
in  question.  Either  of  these  is  admissible,  but  their  use 
is  affected  by  the  rules  for  Reputation  as  evidence  of 
character,  and  is  therefore  dealt  with  under  that  topic 
(Rule  147,  Art.  4,  post,  §  1071). 

(6)  By  moral  character  of  an  ancestor  as  tending  to  be 
transmitted.  This  is  not  admissible,  the  conclusions  of 
biological  science  not  having  yet  pointed  out  any  definite 
and  constant  tendencies  or  tests. 

Distinguish  the  admissibility  of  ancestral  insanity  (Rule  56, 
post,  §  263)  and  longevity  (Rule  52,  post,  §  248). 

(c)  By  conduct  of  the  person  in  question,  exhibiting  a 
speciRc  trait  of  moral  character.  The  ensuing  rules  apply 
to  this  kind  of  circumstantial  evidence.  —  (W.  §§  190,  191.) 

Art.  1.    Rules  not  applicaMe  to  Witnesses,    The  following 

216  rules  apply  in  evidencing  the  moral  character  of  any  person 
whose  character  is  material  or  relevant  to  be  proved  under 
Rules  30-34  {ante,  §§130-165);  but  do  not  apply  to  the 
character  of  a  witness. 

Art.  2.    Rules  of  Relevancy  and  of  Auxiliary  Policy  com- 

217  hined.  The  following  rules  represent  the  combined  result 
of  the  general  principles  of  Relevancy  (Rule  25,  arUe,  §  118), 
ar  '  ry  Policy  (Rule  26,  ante,  §  123),  in  particular 

3  of  Undue  Prejudice  (Rule  166,  po^,  §  1390)^ 
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Unfair  Surprise  (Rule  161,  Art.  1,  post,  §  1326),  and  Blxoessive 
Confusion  of  Issues  (Rule  165,  post,  §  1383). 

Sub-Topic  A: 
Conduct  to  Evidence  Character  of  an  Accused 

RULE  43.    Pcarticvlar  Instances  of  Misconduct  not  admissible. 

218  Even  where  the  bad  moral  character  of  a  defendant  in  a 
criminal  case  is  provable  as  evidence  for  the  prosecution 
under  Rule  30  (antCj  §  137),  particular  instances  of  miscon- 
duct, even  though  they  would  be  relevant  to  show  the  trait 
of  character  involved,  are  inadmissible,  for  that  purpose,  by- 
virtue  of  the  principle  of  preventing  Undue  Prejudice,  (Rule 
166,  po^f  §  1390),  as  well  as  of  the  principles  of  preventing 
Unfair  Surprise  (Rule  161,  Art.  1,  post,  §  1326),  and  Excessive 
Confusion  of  Issues  (Rule  165,  post,  §  1383).  —  (W.  S§  193, 
194.) 

(Reason  and  Policy.  The  chief  reason  for  this  Rule  is  the  sreat 
risk  of  undue  prejudice,  i.  e.  that  the  jury,  instead  of  oet-er- 
mining  the  accused's  guilt  or  innocence  of  the  present  charjge 
solely  on  the  evidence  of  the  deed  itself,  will  bring  in  a  verdict 
of  guilty  because  the  accused  has  at  any  rate  done  other  bad 
deeds  and  therefore  will  not  suffer  unjustly  by  the  verdict 
In  addition  to  the  impropriety  of  «uch  a  reason  for  a  verdict, 
there  is  the  risk  of  injustice,  due  to  the  circumstance  that 
the  other  supposed  deeds  have  been  in  this  trial  only  casually 
investigated,  without  fair  notice  of  those  issues  and  opportunity 
to  dispute  the  correctness  of  the  other  chargjes,  t.  e.  the  rules 
against  unfair  surprise  and  excessive  confusion  of  jssues  are 
involved . 

The  present  Rule  is  regarded  as  so  important  that  it  dom- 
inates the  other  Rules  under  this  Sub-Title,  i.  e.  the  tendency 
to  enforce  this  Rule  whenever  there  is  any  risk  of  its  violation 
induces  Courts  to  interpret  the  other  Rules  narrowly,  so  as 
to  exclude  evidence  which  would  otherwise  be  plainly  ad- 
missible under  them;  thus  to  some  extent  infringing  the 
principle  of  Multiple  Admissibility  (Rule  15,  antej  §  42).) 

Art.  1.    One  Criminal  Act^  not  evidential  of  Another,  except 

219  throtigh  an  Inference  of  Motive,  Plan^  etc.  The  doing  of 
another  criminal  act,  not  a  part  of  the  issue,  is  therefore 
not  admissible  as  evidence  of  the  doing  of  the  criminal  act 
charged,  except  when  offered  for  the  specific  purpose  of 
evidencing  Design,  Plan,  Motive,  Identity,  Intent,  or  other 

64 


iS  220-222     CONDUCT,  TO  EVIDENCE  ACCUSED'S  CHARACTER 

relevant  fact  (Rules  50-65,  post,  §(240-314)  distinct   from 
Moral  Character.  —  (W.  §  192.) 


Art.  2.   CriminalQualiiy  of  Act  does  not  exdude.   If  conduct 

220  is  thus  admissible  for  some  other  allowable  purpose,  by  virtue 

of  the  principle  of  Multiple  Admissibility  (Rule   15,  ante, 

§  42)  its  criminal  quality  and  its  indication  of  moral  character 

do  not  exclude  it.  —  (W.  §§  215,  216.) 

lUustrations.  (1)  In  a  trial  for  aiBon  of  a  bam,  the  defend- 
ant's attempt  on  two  former  oocarions  to  bum  houses  in 
other  parts  of  the  town  is  not  admissible,  unless  for  the  pur- 
pose of  evidencing  Intent  or  Motive. 

(2)  On  a  charge  of  murder  by  poison,  the  defendant's  mur- 
ders  of  other  members  of  the  same  family  by  poison,  if  sdmis- 
sible  to  show  Motive  or  Intent,  are  not  exduded  because  they 
are  criminal  acts  and  mi^t  cause  undue  prejudice. 


Art.  3.  Other  Criminal  Acts,  as  Inseparable  in  Proof , 
221  Wherever  the  doing  of  a  criminal  act  charged  appears  to 
have  been  accompanied  by  the  doing  of  one  or  more  other 
criminal  acts,  so  that  it  is  not  practicable  to  separate  them 
in  the  course  of  producing  evidence,  the  other  acts  may  be 
proved,  by  virtue  of  the  principle  of  Multiple  Admissibility 
(Rule  15,  ante,  §  42),  but  not  for  the  purpose  of  using  them 
evidentially  against  the  defendant's  moral  character.  —  (W. 
§  218.) 

lUustrations.  (1)  On  a  charge  of  stealing  bank-notes  from 
a  letter,  the  fact  that  another  stolen  letter  contained  other 
bankynotes,  which  were  taken  out  and  substituted  for  the 
ones  in  question,  may  be  proved  as  an  inseparable  part  of  the 
act. 

(2)  On  a  charge  of  larceny  of  a  horse,  the  taking  of  two 
other  horses  as  a  part  of  the  same  act  may  be  proved. 

Cross-references.  Compare  the  use  of  other  criminal  acts  to 
evidence  U)  Identity  (Rule  68,  post,  §334);  (2)  Stolen  pos-^ 
session  (^Rule  41,  orOe,  $  200). 


Art.  4.     (Mer  Conditions  of  Crime,  to  inerease  Sentence. 
222  Wherever  a  prior  conviction  of  crime  may  by  law  be  con- 
sidered for  the  purpose  of  affecting  the  sentence  in  the  case 
at  bar,  the  prior  conviction  may  be  shown,  [but  not  iintO 
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after  verdict  returned    upon  the  question    of    guilt].^  — 
(W.  §  196). 

Art.  5.     Other  Crimirud  Acts  to  Impeach  Defendant  as 

223  Witness.    When  the  defendant  takes  the  stand  as  a  witness, 

his  testimonial  character  may  be  evidenced  in  any  manner 

allowable  against  a  witness  under  Rules  97,  98,  and  105 

{post,  §§501,  518,  549)  and    subject  to  the  limitations  of 

privilege  and  its  waiver  (Rule  203,  postf  §1749). 

Distinction.  Distinguish  the  rule  for  cross-examining  a  witness 
of  the  defendant's  good  reputation  as  to  rumors  of  misconduct 
negativing  such  reputation  (Rule  105,  Art.  3,  post,  §  657). 

RULE  44.    Particular  Instances  of  Good  Condiu:t  not  admis- 

224  sible.  Where  the  good  moral  character  of  a  defendant  in  a 
criminal  case  is  provable  for  the  defence  under  Rule  30 
(antCf  §  136),  particular  instances  of  good  conduct,  even 
though  they  would  be  relevant  to  show  the  trait  of  character 
involved,  are  inadmissible  for  that  purpose,  by  virtue  of  the 
principle  of  preventing  Unfair  Surprise  (Rule  161,  Art.  1, 
post,  §1326)."  — (W.  §195.) 


Sub-Topic  B: 

Conduct  to  EvmsNCE  Character  of  othbe  Pbbsonb 

Evidentially  Used 

RULE  45.    Particular  Acts  to  evidence  Character  of  Deceased 

225  in  Homicide.  Where,  in  a  trial  involving  homicide  or  other 
violence,  and  on  an  issue  of  self-defence,  the  deceased's 
character  for  violence  or  turbulence  or  the  opposite  is  admis- 
sible, under  Rule  32  (ante,  §§  141-145),  particular  instances 
of  his  conduct  exhibiting  this  trait  are  [not]  admisable  to 
evidence  such  character.*  —  (W.  §  198.) 

Art.  1.   This  rule  is  applicable  in  dvU  as  well  as  in  criminal 

226  cases. 

*  This  is  the  rule  of  the  English  and  Canadian  Statutes  and 
a  majority  of  the  statutes  in  the  United  States;  but  a  minority 
improjjerly  omit  the  concluding  proviso. 

■  This  rule,  however,  is  perhaps  anomalous. 

■  Of  the  few  Courts  here  on  record,  a  majority  accept  the 
negative  form. 
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[[Art.  2.    This  rule  is  applicable  in  favor  of  the  pro9ectUian 
227  as  well  as  of  the  defence.^]] 

Distindiona.  (1)  Distinguish  the  rule  for  using  the  de- 
ceased's partici^ar  acts  of  violence  to  show  the  defendan^M 
state  of  mind  as  to  apprehension  of  violence  (Rule  62,  poat, 
§280). 

(2)  Distinguish  the  rule  for  using  the  deceased's  prior 
acts  of  violence  to  show  iU-feeling  between  the  parties  (Rule  67, 
Art.  6,  post,  §  329). 


RULE  46.  Particular  Acts  to  evidence  Character  of  Party 
228  or  Party's  Agent  in  a  Civil  Case,  In  a  civil  case,  even  where 
the  moral  character  of  a  party  or  his  agent  or  a  third  person 
is  admissible  as  evidence  of  the  person's  probable  doing  or 
not  doing  of  an  act,  under  Rule  33  {ante,  §§  146-150),  par- 
ticular instances  of  conduct,  even  though  they  would  be 
relevant  to  show  the  trait  of  character  involved,  are  inad- 
missible for  this  purpose,  by  virtue  of  the  principles  for  pre- 
venting Undue  Prejudice  (Rule  166,  post^  §  1390),  Unfair 
Surprise  (Rule  161,  Art.  1,  post,  §  1326),  and  Excessive 
Confusion  of  Issues  (Rule  165,  post,  §  1383).*  —  (W.  §  199.) 

(Reason  and  Policy.  The  chief  reason  for  this  rule  is  in  sub- 
stance the  same  as  that  for  Rule  43  in  criminal  cases,  — 
here  applicable  to  civil  cases  where  the  issues  involve  condfuct 
capable  of  exciting  sentiments  of  reprehension.  Nevertheless, 
the  extent  of  the  risk  in  civil  cases  is  much  less  than  in  crim- 
inal cases,  and  is  often  none  at  all). 

Distinctions.  (1)  Distinguish  the  rule  for  admitting  such 
conduct  to  evidence  negligent  character  in  issue  (Rule  49, 
post,  §  238),  or  physical  capacity  or  skiU  (Rule  50,  post,  §  240). 

(2)  Distinguish  the  rule  for  admitting  such  conduct  to 
evidence  an  employer's  knowledge  of  an  employee's  incompeterd 
character  in  issue  (Rule  62,  post,  §  282). 

(3)  Distinguish  the  rule  for  admitting  a  hahit  or  course  of 
conduct  (not  involving  moral  character)  to  evidence  the 
doing  or  not  doing  of  an  act  (Rule  36,  ante,  f  170). 

(4)  Distinguish  the  rule  for  admitting  particular  instances 
of  the  operation  of  a  machine  (Rule  73,  Art.  3,  post,  §  360)  or 

*  There  is  no  authority  yet  for  this;  but  it  is  fair  and  ra- 
tional. 

'  This  rule,  generally  accepted,  seems  fair  enough.    Its  only 

shortcoming  is  the  quibbling  distinctions  to  which  it 

sarily  gives  rise. 
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of  the  condition  of  a  highway  (Rule  73,  Art.  4,  post,  §  362)  to 
show  its  defects. 

lUustraiions.  (1)  In  an  action  against  an  employer  for 
injury  to  a  train-fireman  by  derailment,  the  negligent  act 
charged  being  the  switchman's  wrong  setting  of  signals,  prior 
instances  of  the  switchman's  wrong  setting  of  signals  would 
be  inadmissible  under  the  present  rule,  though  they  might 
be  admissible  to  evidence  tne  switchman's  incompetence  as 
a  fellow-servant  or  the  defendant's  knowledge  thereof. 

(2)  In  an  action  on  a  note,  with  a  defence  that  the  note 
was  a  forgery  of  the  employer's  name  by  an  employee,  his 
practice  ofsigning  the  employer's  name  on  shop-notices  might 
be  admissible  as  evidence  of  the  employee's  technical  abiuty 
to  imitate  the  signature  or  of  his  practice  to  do  so. 

(3)  In  an  action  for  injuries  caused  by  the  explosion  of 
dust  accumulated  near  a  pulley-shaft  in  a  factory,  prior  in- 
stances of  such  explosions  might  be  admissible  as  evidence 
of  the  tendency  of  such  an  accumulation,  though  not  of  the 
negligent  character  of  the  employees  in  chaige. 

[[Art.  1.  The  Court  may  admit  such  instanoes,  on  notice 
given  before  trial,  under  Rule  161,  Art.  1  {postf  §  1326), 
where  in  the  circumstanoes  the  policy  of  avoiding  Undue 
Prejudice  (Rule  166,  post,  §  1390)  or  Excessive  (Confusion  of 
Issues  (Rule  165,  po^,  §  1383)  is  of  no  importance.]]^ 


RULE  47.  Parficvlar  Acts  to  evidence  Character  of  Com- 
229  plainant  in  Rape,  etc.  Wherever  the  bad  moral  character  for 
chastity  of  the  woman  complainant,  on  an  issue  of  rape  or 
other  imchaste  act  by  a  man  against  a  woman  in  which  the 
latter's  consent  is  material,  is  admissible  under  Rule  31 
(ante,  §  138),  particular  acts  exhibiting  the  woman's  unchaste 
disposition,  and  thereby  her  probable  consent,  are  [not] 
admissible  to  evidence  her  character.'  —  (W.  §  200.) 

Distinctions,  (1)  Distinguish  the  rule  for  impeaching  the 
woman's  credit  as  a  witness  on  cross-examination  (Rule  105, 
Art.  2,  post,  §  552). 

(2)  Distinguish  the  rule  for  using  such  acts  to  evidence 
nonrpaternity  on  an  issue  of  bastardy  (Rule  39,  ante,  §  191). 

(3)  Distinguish  the  rule  for  using  other  acts  of  intercourse 
with  the  defendant  himself  as  evidence  of  the  woman's  motive 
to  consent  (Rule  67,  Art.  6,  post,  §  329). 

*  This  is  not  law,  but  gives  a  desirable  flexibility  to  the  rule. 
'  The  jurisdictions  are  divided  pro  and  corUra  this  rule. 
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[Art.  1.    The  woman's  habitual  prostilviion  is  to  be 
garded,  for  the  purpose  of  the  present  rule,  as  involving 
general  character,  and  not  particular  acts.]  ^  —  (W.  §  200.) 

RULE  48.  Conduct  to  evidence  DisposUion  of  an  Animal, 
230  Wherever  the  disposition  of  an  animal  is  admissible  evi- 
dentially under  Rule  33,  Art.  6  {anle,  §  152),  or  is  provable 
as  a  part  of  the  issue,  particular  instances,  relevant  to  show 
the  trait  involved,  are  admissible.  —  (W.  §201.) 

Distincti4mB.  (1)  Distinguish  the  admissibility  of  an  ani- 
mal's conduct  to  show  tne  owner's  notice  of  its  propensity 
(Rule  62,  post,  {  283). 

(2)  Distinguish  the  admissibility  of  an  animal's  conduct 
to  show  ownership  by  its  recognition,  etc.  (Rule  41,  Art.  15, 
ante,  §  212). 

Sub-Topic  C:   Conduct  to  Evidbncb  C!hahactbb  in  Isbub 

RULE  49.  General  Principle.  Wherever  a  person's  moral 
231  character  is  a  part  of  the  issues  in  the  case  under  the  pleadings, 
the  principles  for  preventing  Undue  Prejudice  (Rule  166, 
post,  §  1390),  or  Unfair  Surprise  (Rule  161,  Art.  1,  poet,  §  1326), 
or  Excessive  Confusion  of  Issues  (Rule  165,  post,  §  1383)  are 
[not]  consistent  with  using  particular  instances  of  conduct. 

Such  instances  exhibiting  the  trait  in  question  are  there- 
fore [not]  admissible,  [[subject  to  the  trial  CJourt's  determina- 
tion  in  limiting  their  number,  under  Rule  165  (post,  §  1385), 
and  in  ordering  a  notice  of  particulars  to  be  filed  before 
trial  under  Rule  161,  Art.  1  (post,  §  1326)]]; 

with  the  following  further  details  and  qualifications.'  — 
(W.  §202.) 

Art.  1.    Common  Offenders,    Particular  acts  are  admissible 
232  under  the  present  rule  on  a  charge  of  being  a  common  cheat, 

*  This  article  is  needed  only  in  a  jurisdiction  taking  the 
nefjative  of  the  main  Rule. 

'The  affirmative  form  of  the  rule  is  the  orthodox  one, 
though  denied  in  some  Courts.  The  clause  in  double  brackets 
is  not  a  part  of  the  orthodox  rule;  but  it  serves  to  obviate 
the  only  objections  to  that  rule,  viz.  to  avoid  Unfair  Surprise 
and  Excessive  Confusion  of  Issues. 
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common  liquor-aeller,  common  gambler,  oonmion  drunkard, 
or  the  like/  —  (W.  §  203.) 

Crosa-reference.    Such  acta  would  also  be  admissible  under 
Rule  66  (post,  316),  for  evidencing  a  habit. 

Art.  2.  House  of  lU-fame.  On  an  issue  involving  the  keeping 

233  of  premises  for  prostitution,  particular  instances  are  admissible 

(a)  of  prostitution  on  the  premises,  to  evidence  their  use ; 

(6)  of  prostitution  by  the  inmates,  to  evidence  their 
occupation."  -  (W.  §  204.) 

Art.  3.    Seduction,   Wherever  by  law  the  seduction  of  a 

234  woman  is  a  crime  against  the  State  or  a  civil  cause  of  action 
by  her,  and  her  prior  actual  (not  reputed)  chaste  character 
b  expressly  or  impliedly  essential  to  the  crime  or  cause  of 
action,  particular  prior  acts  of  unchastity  by  her,  including 
lewd  conduct  not  involving  intercourse,  are  admissible  for 
the  defence.'  —  (W.  §  206.) 

Art.  4.    Excuse  for  Breach  of  Marriage'Promise.     Where 

235  the  unchaste  character  of  the  promisee  is  by  law  an  excuse 
for  breach  of  promise  of  marriage,  the  unchaste  character 
may  be  evidenced  by  particular  acts  of  intercourse  with 
another  person  or  of  other  lewd  behavior.  —  (W.  §  206.) 

Art.  5.    Justiftcaiion  of  Defamation  of  Character.    In  an 

236  action  for  defamation  by  an  utterance  involving  a  bad  general 
character  or  treat  thereof  or  habit  of  conduct,  and  the  truth 
of  the  utterance  is  pleaded  in  defence,  particular  instances 
exhibiting  the  trait  or  habit  are  [not]  admissible  for  the 
defence.*— (W.  §207.) 

Art.  6.    Incompetence  of  Physician.    In  an  issue  involving 

237  the  competence  of  a  physician  or  other  person  requiring 

*  All  CJourts  concede  thb. 

*  Practically  all  Courts  concede  this. 

'  The  words  of  the  State  statute  are  here  determining. 

*  Some  Courts  admit;  some  exclude;  some  require  the 
particular  acts  to  be  pleaded  or  furnished  in  a  bill  of  particu- 
lars. The  last  is  the  sensible  rule,  and  is  here  provided  for 
by  the  clause  in  brackets  in  §  231,  ante, 
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profeasioDal  skin,  particular  instanoea  exhibiting  such  akin 
or  the  opposite  are  [not]  admissible/  —  (W.  §{  67,  87,  221.) 

Cross^eference.  Compare  the  rule  for  admitting  the  ffenend 
character  of  such  a  peraon  for  skill  (Rule  33,  ante,  1 150),  and 
for  evidencing  sktU  by  particular  instanoea  (Rule  50,  potL 
1242). 

Art.  7.    Incompetence  of  Employee.    In  an  issue  involving 

238  the  competence  of  an  employee,  particular  instances  of  con- 
duct exhibiting  such  competence  or  the  opposite  are  admis- 
sible.—(W.  J  208.) 

DittinctUms.  (1)  Distinguiah  the  uae  of  such  conduct  aa 
evidence  of  n^^gent  character  not  in  iaetie  but  rdevant 
to  the  issue  (Rule  46,  ante,  {  228),  or  as  evidence  of  the 
employer's  knowledge  of  the  employee's  competence  (Rule  62, 
post,  1282). 

(2)    Distinguish  the  uae  of  acts  <^  intoxication,  aa  evidence 
of  intemperate  habits  (Rule  66,  pok,  {  316). 

lUusiratians.    See  §  228,  ante, 

Abt.  8.    Mitigation  of  Damagee.    In  any  action  where  the 

239  moral  character  of  the  plaintiff  or  a  third  person  may  by  the 
law  of  damages  and  by  Rule  34  {ante,  §  154),  be  considered 
by  the  tribunal  in  fixing  the  amount  of  damages  to  be  re- 
covered,  and  such  moral  character  involves  the  actual  char- 
acter and  not  merely  the  reputation  thereof  (as  distinguished 
in  Rule  29,  ante,  §126),  particular  instances  of  conduct 
exhibiting  the  trait  of  character  in  question  are  admissible 
for  the  defence;  that  is  to  say, 

Par.  (a).     In  an  action  for  defamation,  the  plaintiff's 
conduct  is  not  admissible.  —  (W.  §  209.) 

Distinguish  the  use  of  such  conduct  to  evidence  character  on 
a  plea  of  truih  (Rule  49,  Art.  5,  ante,  §  236). 

Par.  (&).     In  an  action  for  malicioue  prosecution,  the 
plaintiff's  conduct  is  not  admissible.  —  (W.  §  209.) 

Distinguish  the  use  of  such  conduct  to  evidence  the  defendant's 
probable  cause  for  prosecution  (Rule  62,  post,  {  288). 


Par.  (c).    In  an  action  by  a  parent  for  eeduction  of  a 
daughter, 

*  Few  Courts  have  ruled. 
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(1)  such  conduct  of  the  parent  is  admissible.  —  (W.  $  210); 
and 

(2)  such  conduct  of  the  daughter  is  admissible. — 
(W.  §211.) 

DUtinguish  the  use  of  such  conduct  to  evidence  the  woman's 
character  in  the  statidory  wrong  or  crime  of  seduction  (Rule 
49,  Art.  3,  anUy  §  234). 

Par.  (d).  In  an  action  for  criminal  conversation  or  for 
alienation  of  affections,  such  conduct  of  either  the  plaintiff 
or  the  other  spouse  is  admissible.  —  (W.  §  211.) 

JPar.  (e).  In  an  action  for  indecent  assaidi  or  for  breach 
of  promise  of  marriage,  such  conduct  of  the  plaintiff  is 
admissible.  —  (W.  §§  212,  213.) 

Topic  II: 
Evidence  to  prove  Corporal  Condition  or  Capacity 

RULE  50.    Particular  Instances  of  Conduct.    Wherever  the 

240  corporal  condition  or  capacity  of  a  person  is  in  issue,  or 
under  Rule  35  {ante,  §367)  is  evidentially  relevant  to  a 
fact  in  issue,  particular  instances  of  the  person's  conduct 
or  bodily  action  are  admissible  for  that  purpose,  even  though 
they  might  be  inadmissible  under  Rule  43  {anJte^  §218)  to 
evidence  moral  character.  —  (W.  §  219.) 

Art.  1.    Strength,  Illness,  etc.    Corporal  strength,  illness, 

241  ability,  or  the  like,  may  be  thus  evidenced.  —  (W.  §  220.) 

Art.   2.     Skill  or  Mechanical  Means,     Manual  skill  or 

242  ability  or  the  like  may  be  thus  evidenced,  by  instances,  or 
by  the  possession  of  tools  or  apparatus  giving  such  ability.  — 
(W.  §221.) 

Cross-references.  (1)  A  physician's  sktU  may  be  thus  evi- 
denced Dv  instances;  but  the  rule  for  evidencing  Character 
is  generaUy  held  to  apply  (Rule  49,  ante,  §  237). 

(2)  Possession  of  toots  may  be  also  evidence  of  design 
(Rule  69,  post,  §  267). 

(3)  Voice-quality  may  be  thus  evidenced  by  utterances; 
but  other  rules  here  become  applicable  according  to  circum- 
stances, viz.  sufficiency  for  identification  (Rule  86,  Art.  4, 
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po8tf  i  404),  the  opinion  rule,  for  the  witness  identifying 
(Riile  175,  pott,  i  1464),  the  oath  rule,  for  voice-utteranoes  used 
as  testimony  (Rule  157,  post,  §  1285). 

(4)  Capacity  of  vision  may  be  thus  evidenced  by  instances, 
but  usually  the  i>urpose  of  this  is  to  evidence  tlie  nature  of 
the  object  seen  (Rule  73,  Art.  5,  poet,  {  354),  not  the  capacity 
of  the  particular  person  seeing. 

Art.    3.      Pecuniary    Capacity,      A    person's    pecuniary 

243  capacity  to  pay  or  to  lend  money,  being  in  issue  or  being 

relevant   under  Rule  35  {ante,  §  169),  may  be  evidenced  by 

his  conduct  in  borrowing  money  or  in  not  pa3ring  money 

due.  —  (W.  §  224.) 

Distinguish  the  possession  or  lack  of  money  as  evidencing  a 
motive  for  committing  a  crime,  seeking  a  loan,  or  the  hke 
(Rule  67,  Art.  3,  post,  {  326). 


RULE   51.     Physical   Appearance.     Wherever   a   person's 

244  corporal  qualities  are  in  issue  or  relevant,  the  external  cor- 
poral appearance  of  the  person  is  admissible,  in  so  far  as  such 
appearances  are  in  ordinary  life  acted  upon  as  evidence.  — 
(W.  §§  221-223.) 

Art.  1.    Age,    A  person's  o^e  may  be  thus  evidenced.  — 

245  (W.  §  222). 

Distinguish  (1)  appearance  as  evidence  of  hdief  by  a  person 
observing  (Rule  62,  post,   §285); 

(2)  the  jury*s  inspection  of  appearance  (Rule  123,  post, 
i  730). 

Art.  2.    Health,  Strength,  etc,    A  person's  health  or  strength 

246  may  be  thus  evidenced.  —  (W.  §§  221,  223.) 

Distinguish  (1)  the  effect  of  the  Opinion  rule  (Rule  175,  post^ 
§  1461)  on  the  method  of  evidencing  appearance  in  any  of 
these  cases. 

(2)   the  qualification  of  a  lay  witness  to  testify  to  appear- 
ances of  disease  (Rule  83,  Art.  4,  post,  §  382). 


RULE  52.     Predisposing  Circumstances.     The  existence  of 
247  a  corporal  quality  or  condition  may  be  evidenced  by  cir- 
cumstances likely  to  produce  it. 
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Art.  1.    Heredity,     The  presence  of  the  quality  or  eon- 

248  dition  in  members  of  the  person's  family  from  whom  it  might 
be  inherited  is  thus  admissible,  provided  there  is  other  evi- 
dence of  its  existence  in  the  person  in  question.  —  (W.  §  223.) 

Crosa-reference.    For  hereditary  inaanUy,  see  Rule  56,  post, 
§263. 

Art.  2.     Occupation.     The  special  nature  of  a  person's 

249  occupation  or  mode  of  livelihood  is  thus  admissible. — 
(W.  §  223.) 


RULE  53.    Prior  or  Svhaequent  Condition.    A  person's  con- 

250  dition  or  quality  of  any  sort  may  be  evidenced  by  its  prior 

or  subsequent  existence  or  absence,  at  a  time  not  so  remote 

as  to  take  away  all  fair  probability  of  its  continuance  imder 

the  circumstances  of  the  case.  —  (W.  §  225.) 

Cross-references.  For  other  instances  of  the  application  of 
this  rule,  arising  in  the  use  of  photographs,  see  Rule  93,  Art.  2, 
post,   §480. 

Topic  III: 
Evidence  to  prove  Mental  Capacitt 

RULE  54.    General  Principle.    Wherever  a  person's  mental 

251  capacity  is  in  issue  or  relevant,  it  may  be  evidenced  either  by 
the  person's  conduct,  utterances,  or  appearances  exhibiting 
it,  or  by  pre-existing  external  circumstances  tending  to  pro- 
duce it,  or  by  its  prior  or  subsequent  existence  in  him; 

subject  to  the  following  limitations.  —  (W.  §  227.) 

RULE  55.    Condiui,  Utterances,  and  Appearances.    Any  act, 

252  utterance,  or  appearance  of  a  person  is  admissible,  for 
consideration  as  evidence  to  the  jury; 

subject  to  the  usual  general  rules,  namely :  —  (W.  §  228.) 

Par.  (a)  that  the  judge  may  exclude  facts  which  tend 
to  confuse  the  issues  without  adding  valuable  evidence 
(Rule  165,  poa,  §  1383); 

Par.  (6)  that  the  judge  may  declare  a  given  quantity  of 
evidence  insufficient  to  go  to  the  jury  (Rule  227,  post,  §2002); 
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Par.  (c)  that  no  presumption  of  insanity  or  sanity  be 
made  from  any  specific  fact  except  as  authorized  by  the 
rules  of  presumption  (Rule  228,  post,  §i  2041,  2045). 

Art.    1.     Suicide.    The   fact   of  suicide  is  thus   admis- 

253  sible. 

Art.   2.     Testamentary  Plans.     Other  testamentary  acts, 

254  plans,  and  conversations  are  thus  admissible.  —  (W.  {  229.) 

Art.  3.    Disinheritance.   The  disinheritance  of  near  relatives 

255  is  thus  admissible.  —  (W.  §  229.) 

Art.  4.    Ddusion.    A  delusion  of  fact  is  thus  admissible.  — 

256  (W.  §  228.) 

Distinguish  the  use  of  communicaied  facts,  whether  true  or 
false,  as  predisposing  to  insanity  (Rule  56,  po«<,  §  261). 

Art.  5.     Third  Persons'  Communications.     The  person's 

257  treatment  of  third  persons'  communications  is  thus  admissible. 
—  (W.  §  228.) 

Illustration.  On  receipt  of  a  letter  demanding  rent,  the  person 
replies,  disputing  the  reckoning,  of  claiming  that  an  angel 
has  promised  to  pay  it;  this  reply,  with  the  letter,  is  admiasilSe. 

Cross-reference.  The  hearsay  rule  (Rule  155,  post,  §  1258) 
does  not  prevent. 

Art.  6.     Explanations.    On  the  general  principle  of  Ex- 

258  planation  (Rule  24,  Art.  5,  ante,  §  117),  any  fact  explaining 
away  the  apparent  significance  of  such  conduct,  utterance,  or 
appearance,  is  admissible.  —  (W.  §  228.) 

Art.  7.    Undue  Influence.    A  testator's  incapacity  to  resist 

259  the  control  of  a  third  person  alleged  to  have  used  undue 
influence  in  procuring  the  execution  of  the  will  may  be 
evidenced  by  any  of  the  present  modes.  —  (W.  §  230.) 

Art.  8.    Hearsay  Rule.    Utterances  of  the  person  asserting 

260  any  fact  are  not  to  be  used  as  testimonial  evidence  of  that 
fact  under  the  present  Rule,  except  so  far  as  this  use  is  per- 
mitted by  the  exceptions  to  the  hearsay  rule  (Rule  153,  Art. 
4,  post,  §  1218). 

RULE  56.    Predisposing  Circumstances.    Any  circumstance 

261  tending  to  produce  the  form  of  mental  incapacity  in  question 
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is  admissible,  provided  other  evidence  of  such  incapacity  is 
in  the  case.  —  (W.  §  231.) 

Art.  1.    Miscellaneous  Occurrences,    Grcumstances  likely 

262  to  cause  mental  shock  or  disturbance  are  thus  admissible, 
if  they  have  been  communicated  to  the  person;  but  their 
supposed  effect  may  be  explained  away  as  in  Rule  55,  Art. 
6  {ante,  §  258).  —  (W.  §  231.) 

lUtLstraiion.  In  a  trial  for  homicide,  defence  insanity,  caused 
by  the  deceased's  reported  rape  of  the  defendant'e  aaughter, 
tne  report  of  the  rape  to  him  is  admiBsible  for  the  defence; 
the  fact  that  the  defendant  had  consented  to  the  deceased's 
unlawful  attempts  is  admissible  for  the  prosecution. 

Distinguish  the  question  whether  the  witness  to  such  reports 
can  be  discreditea  by  disproving  the  facts  reported  (Rule  107, 
postf  §  567);  and  the  question  of  the  hearsay  rule  (Rule  155, 
post,  §  1258). 

Art.  2.    Heredity.    The  presence  of  insanity  in  members  of 

263  the  person's  family  from  whom  it  might  be  inherited  is  admis- 
sible, provided  there  is  other  evidence  under  Rule  55  {ante, 
§  252)  or  Rule  57  {post,  £  264)  of  its  existence  in  the  person 
in  question.  —  (W.  §  232.) 


RULE  57.     Prior  and  Subsequent  Condition,     A  person's 

264  prior  or  subsequent  condition  as  to  sanity  or  insanity  is 
admissible  to  evidence  his  condition  at  the  time  in  issue; 
the  range  of  time  depending  on  the  circumstances  of  the 
particular  case  as  to  the  kind  of  the  alleged  incapacity,  its 
probable  i>ersist€nce,  and  the  person's  habits  and  healUi.  — 
(W.  §  233.) 

DisHnHions.  Distinguish  the  application  of  other  rules  where 
the  present  rule  is  incidentally  involved,  particularly  (1) 
the  rule  for  using  an  inquisition  of  lunacy  (Rvue  148B,  Art.  4, 
post,  {1140). 

(2)   the   rule   for  using  utterances  admissible  \mder  the 
Hearsay  exception  (Rule  153,  Art.  4,  post,  §  1218). 

RULE  58.     Intoxication,     Intoxication,  as  a  condition  of 

265  temporary  mental  derangement,  may  be  evidenced 

Par,  (a)  by  the  person's  conduct; 
Par,  (6)  by  his  prior  drinking  of  intoxicative  liquor; 
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Par,  (c)  by  his  prior  or  suhaequent  condition  of  intoxica- 
tion. —  (W.  §  235.) 

Distinguish  (1)  the  admissibility  of  a  habit  of  drinking  as  evi- 
dence of  being  drunk  at  a  particular  time  (Rule  36,  anle  {  171); 

(2)  the  admissibility  of  an  intoxicated  condition  as  evi- 
dence of  incapacity  to  do  a  specific  act  (Rijde  35,  ante,  {  168). 

Topic  IV: 
Evidence  to  prove  Design  or  Plan 

RULE  59.    General  Principle.    Whenever  a  person's  design 

266  or  plan  to  do  an  act  is  in  issue,  or  is  relevant  under  Rule 
37  (anUt  §  137),  it  may  be  evidenced  circumstantially 

(a)  by  his  conduct  or  utterances  indicating  the  design  or 
plan, 

(6)  or,  by  the  prior  or  subsequent  existence  of  the  design  or 
plan.  —  (W.  5  237.) 

Distinctions.  (1)  Distinguish  the  testimonial  use  of  his 
assertions  to  evidence  the  design  or  plan  under  the  hearsay 
exception  (Rule  153,  Art.  2,  post,  §  1207); 

(2)  the  use  of  his  conduct  to  evidence  motive  or  emotion 
(Rule  67,  post,  §  322); 

(3)  the  use  of  his  conduct  to  evidence  intent  accompanying 
an  act  (Rules  60,  65,  post,  §§  271,  297); 

(4)  the  use  of  his  conduct  to  evidence  knowledge  or  belief 
(Rules  63,  65,  post,  §{  271,  290). 

Art.  1.     Miscellaneous  Instances.     Any  act  or  utterance 

267  which,  under  the  circumstances  and  according  to  practical 
experience,  naturally  interpreted,  would  indicate  a  probable 
design  or  plan  to  do  an  act  or  class  of  acts,  is  admissible; 

in  particular,  acts  or  utterances  involving 

Par.  (a)  preparation  of  materialSj 

Par.  (b)  possession  of  tools,  documents,  or  weapons, 

Par.  (c)  journeys  or  experiments, 

Par.  (d)  inquiries,  prophecies,  or  allusions.  —  (W.  §  238.) 

Art.    2.     Explanatory   Circumstances.     On    the   general 

268  principle  of  Rule  24,  Art.  5  {ante,  §  117),  circumstances  which 
tend  to  explain  away  the  significance  of  such  acts  or  utterances 
are  admissible.  —  (W.  §  239.) 

77 


}{  269-273  EVIDENCE  OF  INTENT 

Art.  3.    Similar  Offences.    The  doing  of  one  or  more  acts, 

269  similar  to  the  act  in  issue,  whether  or  not  having  a  criminal 
nature,  may  be  admitted  for  the  present  purpose,  subject  to 
the  limitations  prescribed  in  Rule  65  (post,  §  297.) 

Art,  4.    Prior  or  Subsequent  Design,    A  person's  prior  or 

270  subsequent  design  is  admissible  to  evidence  his  design  or  plan 
at  a  particular  time  in  issue;  the  range  of  time  depending 
on  the  circimistances  of  each  case.  —  (W.  5  241.) 


Topic  V:     Evidence  to  prove  Intent 

RULE  60.    General  Principle.    Intent  is  a  person's  state  of 

271  mind,  at  the  time  of  doing  an  act,  with  reference  to  his 
volition  of  the  act  and  its  external  consequences.  The  intent 
may  thus  be  evidenced  circumstantially 

(a)  by  his  conduct  or  utterances, 

(6)  or,  by  his  prior  or  subsequent  state  of  mind.  —  (W. 
§  242.) 

Art.  1.    Motive,  Knowledge^  Design,  distinguished.    Intent 

272  signifies  a  state  of  mind  distinct  from  Motive,  Knowledge,  or 
Design;  although  for  the  purposes  of  criminal  or  other  law 
two  or  more  of  these  states  of  mind  may  be  material  and 
may  for  practical  purposes  be  known  together  as  Intent. 

Illustration.  A  pulls  the  trigger  of  a  pistol  and  the  discharge 
wounds  M.  Here,  A's  Intent  is  his  state  of  mind  as  to  voli- 
tion to  pull  the  trigger  and  wound  M;  but  (I)  his  Knowledge 
whether  the  pistol  was  loaded  is  a  separable  element, 
which  may  be  separately  evidenced;  (2)  his  Motive  for 
doing  it,  e.  a.  self-defence  or  revenge,  is  a  separable 
element  which  may  be  separately  eviaenced;  (3)  his  De- 
sign beforehand  to  do  it  is  a  separable  element,  which 
may  be  separately  evidenced.  Moreover,  even  though 
he  had  such  knowledge  and  motive  and  design  it  may  still 
be  the  fact  that  the  actual  pulling  of  the  trigger  and  discharge 
of  the  pistol  at  the  time  of  the  act  was  accidental  or  inad- 
vertent and  therefore  without  volition,  i.  e.  Intent  on  his 
part  to  do  so. 

Art.  2.    Sundry  Evidence.    The  Intent  at  the  time  of  the 

273  act  may  thus  be  evidenced  by  any  one  of  these  other  states  of 
mind,  prior  or  subsequent,  or  by  the  conduct  and  utterances 
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of  the  person  at  the  time  of  the  act;  and  any  evidence  receiv- 
able for  such  other  purposes  may  be  also  applied  to  evidence 
the  Intent. 

Art.  3.    SimUar  offences.    The  doing  of  one  or  more  acts 

274  similar  to  the  act  in  issue,  whether  or  not  having  a  cnminal 
nature,  may  be  admitted  for  the  present  purpose,  subject 
to  the  limitations  prescribed  in  Rule  65  {postf  §§  297-^14). 

Art.  4.     Hearsay  Rvle.    Where  the  person's  utterances 

275  asserting  an  intent  are  offered  in  evidence,  they  must  satisfy 
the  hearsay  rule  or  one  of  its  exceptions,  as  set  forth  in  Rules 
153,  155  {post,  §§  1200,  1240)  or  the  rule  for  a  party's  admis- 
sions (Rule  115,  post,  §630). 

Illustrations.  This  applies  not  only  in  criminal  cases,  but 
also  in  issues  of  agency,  wills,  and  the  like. 

Topic  VI: 

■ 

Evidence  to  prove  Knowledge,  Belief,  or  Consciousness 

RULE  61.    Oeneral  Principle,    A  person's  knowledge,  belief, 

276  or  consciousness  of  a  matter  may  be  evidenced  circum> 
stantially 

(a)  by  external  circumstances  likely  to  produce  such  a 
state  of  mind ; 

(6)  by  his  conduct  or  utterances  indicating  it; 

(c)  or,  by  the  prior  or  subsequent  existence  of  such  a  state 
of  mind. 

Distinguish  the  use  of  the  person's  utterances  asserting  the 
existence  of  such  a  state  ot  mind;  this  testimonial  use  of 
such  assertions  must  satisfy  the  Hearsay  rule  or  one  of  its 
exceptions  (Rules  153,  155,  post,  §§  1200,  1240). 

Sub-Topic  A: 

External  Circumstances  as  Evidence  of  Knowledge, 

Belief,  or  Consciousness 

RULE  62.    General  Principle,    Any  external  circumstance, 

277  the  occurrence  of  which  is  likely  to  have  produced  in  a  person 
a  knowledge,  belief,  or  consciousness  of  a  relevant  matter, 
is  admissible,  subject  to  any  specific  qualifications  in  the 
ensuing  rules. 
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Such  circumstances  may  be  classified,  in  their  nature  of 
operation,  as  follows: 

(a)  Direct  ex'poswre  of  the  matter  to  the  person's  sense  of 
sight,  hearing,  or  the  like; 

(&)  Express  communicatian  of  the  matter,  by  the  utterance 
of  another  person; 

(c)  Reputation  of  the  matter  in  the  community; 

(d)  Intrinsic  nature  of  the  matter,  as  likely  to  operate  in 
one  or  more  of  the  foregoing  modes.  —  (W.  §5  245,  261.) 

The  following  specific  rules  are  not  classified  in  the  fore- 
going modes  of  operation,  but  according  to  the  kind  of  facts 
of  which  the  knowledge,  belief,  or  consciousness  is  to  be 
shown. 

Cross-reference,    In  Arts.  I- II,  below,  the  hearsay  rule  is  no 
obstacle  (Rule  155,  post,  i  1258). 

Art.  1.  Defendant  in  Homicide;  Deceased's  Reputed 
278  Character.  When  in  a  case  of  homicide  or  other  violence 
self-defence  is  in  issue,  and  some  other  evidence  of  the  injured 
person's  aggression  has  been  introduced,  the  character  of  the 
injured  person  for  violence,  or  for  other  aggressive  trait 
likely  to  cause  apprehension  and  a  belief  in  the  necessity  for 
self-defence,  is  admissible  for  the  party  alleging  self-defence; 
—  (W.  §  246.)  . 
Provided, 

Par,  (a)  that  the  character  must  be  known  to  the  latter 
party,  or  so  reputed  as  probably  to  have  come  to  his  knowl- 
edge; 

Par,  (h)  that  the  character  of  a  third  person  associated 
in  the  affray  may  on  the  same  terms  be  admissible; 

Par,  (c)  that  the  person's  reputed  character  for  peaceable' 
ness  or  the  like  is  admissible  for  the  party  denying  self- 
defence  [in  rebuttal]  * . 

Distinguish  the  admissibility  of  the  injured  person's  violent 
character  as  evidence  of  his  probable  aggression  (Rule  32,  ante, 
i  141),  and  not,  as  here,  ol  the  state  of  mind  of  the  party 
alleging  self-defence. 

'The  (qualifying  words  in  brackets  are  the  law  in  most 
jurisdictions,  but  ought  not  to  be. 
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Art.  2.     Defendant  in  Homicide;   DececLsed's  Threats.     A 

279  threat  of  violence,  made  by  the  injured  person  against  a 
party  alleging  self-defence,  is  admissible  on  the  same  terms 
as  in  Art.  1  above;  [except  that  other  evidence  of  aggression 
need  not  be  first  introduced^]. —  (W.  §  247.) 

Distinguish  the  use  of  uncommunicated  threats  as  evidence 
of  the  injured  person's  probable  aggression  (Rule  37,  ante, 
§  182),  and  not,  as  here,  of  the  state  of  mind  of  the  party 
alleging  self-defence. 

Art.  3.    Defendant  in  Homicide;  Deceased's  Violent  Acts. 

280  An  act  of  violence,  done  by  the  other  person  prior  to  the 
affray  in  issue,  is  [not]  admissible  for  a  party  alleging  self- 
defence,  on  the  same  terms  as  in  Art.  1  above,  provided^ it 
was  of  a  nature  to  indicate  an  aggressive  disposition.'  — 
(W.  5  248.) 

Distinguish  (1)  the  use  of  violent  acts  as  evidence  of  the 
person's  actual  character  under  Rule  45  (antej  {  226). 

(2)  the  use  of  acts  of  hostility  to  the  present  defendant,  in- 
dicating a  motive  of  aggression  under  Rule  67,  Art.  6  (post, 
i  329). 

Art.  4.    Employer  of  an  Incompetent  Employee;   Reputed 

281  Character  of  the  Employee.  Wherever  by  the  substantive 
law  an  employer's  knowledge  of  the  incompetent  character 
of  an  employee  is  material,  the  reputation  of  the  employee 
as  to  the  trait  of  character  in  question,  in  his  place  of  domicile 
[or  employment]  is  admissible  to  evidence  the  employer's 
knowledge.'  —  (W.  §  249.) 

Distinctions.  (1)  The  reputation  may  also  be  admissible 
to  evidence  the  employee's  actiud  character,  under  the  heansay 
exception  (Rule  147,  Art.  4,  post,  §  1071). 

(2)  The  reputation,  in  a  few  States,  may  constitute  per  se 
negligence  of  the  employer,  irrespective  of  its  evidencing 
his  probable  knowledge. 

(3)  The  employee's  actual  character  may  not  be  admissible 
so  far  as  it  is  offered  to  evidence  the  doing  of  the  act  (Rule  33, 
Art.  2,  arUe,  §  148). 

^  The  <}ualifving  phrase  in  brackets  is  not  the  law  in  some 
jurisdictions,  but  perhaps  ought  to  be. 

'The  negative  rule  obtains  in  some  jurisdictions;  most 
Courts  have  not  passed  upon  it. 

*  The  words  in  brackets  are  in  many  jurisdictioDS  not  law, 
but  ought  to  be.  « 
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Art.  5.     Employer  of  an  Incompetent  Employee;   Acts  of 

282  the  Employee,  On  the  issue  named  in  Art.  4  above,  a  specific 
act  or  acts  of  the  employee,  indicating  incompetence  in  the 
trait  in  question,  is  [not]  admissible  to  evidence  the  employer's 
knowledge,  if  done  under  circumstances  likely  to  bring  it  to 
his  notice;  [[provided  the  principles  of  Excessive  Confusion  of 
Issues  (Rule  165,  post,  §  1383),  or  of  Unfair  Surprise  (Rule 
161,  Art.  1,  post,  §  1326)  do  not,  in  the  case  in  hand,  make  it 
improper.]] »  — (W.  §250.) 

Distinguish  the  use  of  such  acts  of  the  employee 

(1)  to  evidence  his  acttud  incompetence  (Rule  49,  ante, 
i  238), 

(2)  to  evidence  his  negligent  character  offered  evidentially 
to  show  a  probable  negligent  act  at  the  time  in  question 
(Rule  46,  anU,  §  228). 

lUustralion.     See  $228(1),  ante. 

Art.  6.     Ottmer  of  a  Vicious  Animal.    To  evidence  the 

283  owner's  or  possessor's  knowledge  of  the  vicious  quality  of  an 
animal, 

Par,  (a)  the  reputation  of  the  animal  is  admissible; 

Par,  (6)  particular  acts  of  the  animal  are  admissible.  — 
(W.  §251.) 

Art.  7.    Owner  of  Defective  Premises  or  Chattel,    To  evi- 

284  dence  the  owner's  or  possessor's  knowledge  of  the  defective 
quality  of  premises  or  a  chattel, 

Par,  (a).    The  repule  in  the  community  is  admissible; 

Par,  (h),     A  similar  personal  injury,  or  other  harmful 
result,  occurring  at  a  prior  time  at  the  same  premises  or 

chattel,  is  admissible ; 

Par,  (c).    The  known  condition  of  a  reUUed  part  of  the 
same  premises  or  chattel  is  admissible.  —  (W.  §  252.) 

Distinguish  the  use  of  prior  similar  injuries  to  evidence  the 
actiud  defective  quality  of  the  premises  or  chattel  (Rule  73, 
Art.  4,  post,  §  354). 

*  A  few  jurisdictions  take  the  negative.  The  double- 
bracketed  proviso,  which  allows  a  suitable  flexibility  to  the 
rule,  is  not  expressly  recognized  in  present  practice. 
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Art.  8.     Person  dealing  with  an  Insolvent,  IniemperaU,  or 

285  Lunatic.  To  evidence  a  person's  knowledge  or  belief  as  to  the 
insolvency,  insanity,  intemperance,  or  the  reverse,  of  another 
person  making  a  sale  or  purchase,  the  latter's  reputation  is 
admissible.  —  (W.  §5  253,  256,  257.) 

Distinguish  the  use  of  the  reputation,  by  exception  to  the 
hearsay  rule,  to  evidence  adtial  insolvency,  intemperance, 
insanity,  or  the  reverse    (Rule  47,  Art.  5,  post,  {§  1084). 

Art.    9.     Sundry   Persons   dealing  with   Property,     The 

286  reputation  of  premises  or  a  chattel  is  admissible  to  evidence 
knowledge  or  belief,  on  the  part  of  a  person  possessing  or 
owning  it,  as  to  its  being  adversely  possessed,  stolen,  kept  for 
gambling  or  prostitution,  or  the  like.  —  (W.  §  254.) 

Distinguish  the  use  of  reputation  to  show  the  actual  mode 
of  user  in  question  (Rule  47,  Art.  5,  post,  {  1084). 

Art.  10.    Person  dealing  with  a  Partnership.    To  evidetioe 

287  a  person's  knowledge  of  the  dissolution  of  a  partnership,  the 
publicaiion  of  notice  in  a  suitable  newspaper,  or  the  reputation 
of  dissolution,  is  admissible.  —  (W.  §  255.) 

Distinguish  the  question  whether  a  particular  mode  of  notice 
suffices  per  se  in  substantive  law. 

Art.  11.    Person  Prosecuting  or  Arresting  without  Probable 

288  Cause.  In  an  issue  involving  the  justifiableness  of  a  prosecu- 
tion or  arrest,  the  prosecuting  or  arresting  party's  belief  or 
probable  cause  may  be  evidenced  by  the  other  person's 
reputed  character,  or  by  his  reputed  prior  particular  acts  of 
misconduct,  or  by  express  communications  received  from  third 
persons.  —  (W.  5  258.) 

Art.  12.    Possessor  of  a  Document.    The  possessnon  of  a 

289  document  is  evidence  of  the  possessor's  knowledge  of  its 
contents.  —  (W.  §  260.) 

Distinguish  (1)  the  possession  of  the  document  as  an  admi&' 
sum  of  the  correctness  of  its  contents  (Rule  110,  Art.  4,  post, 
i  671),  particularly  where  the  books  of  a  partnership  or 
corporation   are  concerned; 

(2)  the  presence  of  a  document  on  a  person*s  premises  as 
evidence  that  he  was  at  a  prior  time  in  possession  of  it  (Rule 
41,  anU,  i  203); 
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(3)  the  utterance  or  posBession  of  other  counterfeit  docu- 
ments as  evidence  of  knowledge  or  intent  (Rule  65,  Art. 
4,  post,  i  301). 

(4)  the  substantive  effect  of  keeping  a  document  as  a 
vHiiver  of  the  right  to  dissent  or  rescind. 


Sub-Topic  B: 

Conduct  or  UtteranceSi  as  Evidence   of  Knowledge, 

Belief,  or  Consciousness 

RULE  63.    General  Principle,    Wherever  a  person's  knowl- 

290  edge,  belief,  or  consciousness  of  a  matter  is  in  issue  or  relevant, 
his  conduct  or  utterance  indicating  circumstantially  the 
existence  of  such  knowledge,  etc.,  is  admissible.  —  (W.  §§  265, 
266.) 

Art.  1.    Belief  per  ee  Maierial.    If  the  person's  belief  or 

291  knowledge  is  in  itself  a  part  of  the  issue  or  is  relevant  other- 
wise than  by  Rule  41  (antej  §  211),  it  is  no  ground  for  ex- 
clusion of  the  conduct  or  utterances  that  the  fact  said  to  be 
believed  or  known  is  also  material,  and  that  therefore  the 
conduct  or  utterance  might  also  be  credited  by  the  jury  as 
an  implied  assertion  of  that  fact;  the  judge's  instruction 
against  such  misuse  of  them  being  a  sufficient  precaution, 
imder  the  principle  of  Multiple  Admissibility  (Rule  15, 
ante,  §  42). 

Illustrations.  (1)  Murder  of  a  pregnant  paramour;  the 
defendant  maintained  that  death  was  by  suicide.  The 
deceased's  utterances  indicating  a  knowledge  of  pregnancy 
are  receivable,  because  this  knowledge  was  material  to  her 
motive;  though  her  statement  is  not  receivable  as  testimony 
to  the  fact  of  pregnancy. 

(2)  Death  of  an  insured;  issue  as  to  the  fact  of  his  dis- 
ease and  the  falsity  of  his  representations  of  good  health  at  the 
time  of  insuring;  the  deceased's  utterances  indicating  a  knowl- 
edge of  his  disease  are  receivable  for  that  purpose,  even 
though  not  admissible  to  prove  the  fact  of  disease,  either  as 
a  party's  admissions  or  as  a  hearsay  exception. 

Art.  2.    Belief  otherwise  Relevant,    If  the  person's  knowl- 

292  edge  or  belief  is  relevant  only  as  evidential  of  the  truth  of 
the  fact  believed,  on  the  principle  of   Rule  41  {ante,  §211), 

'and  thus  there  is  likelihood  that  his  conduct  or  utterance 
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would    receive  credit  with  the  jury  solely  as  an  implied 
assertion  of  that  fact,  then  it  is  not  admissible  —  (W.  §  267.) 
Unless, 

Par.  (a)  some  specific  exception  to  the  hearsay  rule  is 
applicable;  or 

Par.  (&)  the  person  is  one  whose  statements  would  be 
receivable  as  the  admiseione  of  a  party  or  privy;  or 

Par.  (c)  the  case  faUs  within  one  of  the  classes  men- 
tioned in  Art.  3,  below. 

lUtutratuma,  (1)  A  will  is  offered  to  be  proved  by  oral 
testimony  of  those  who  saw  it,  the  loss  of  the  original  being 
alleged;  the  heirs  dispute  the  existence  of  any  wiU;  the  tes- 
tator's belief,  as  to  having  made  a  will  or  not,  would  be 
theoretically  evidential  under  Rule  41  (antef  §  211),  yet 
his  utterances  or  conduct  evidencing  such  a  belief  would 
be  excluded  by  the  present  rule;   unless  Par.  (c)  applies. 

(2)  On  a  charge  of  murder,  the  defence  alleges  that  the 
guilty  party  is  M,  and  offers  the  flight  of  M  as  part  of  the 
evidence;  this  would  be  inadmissible  except  under  Par.  (c). 

(3)  On  a  charge  of  making  counterfeit  money,  the  defend- 
ant's conduct  and  utterances  showing  a  knowledge  of  the 
place  where  the  counterfeit  money  was  kept  are  receivable; 
oecause  he  is  a  person  whose  statements  would  be  receivable 
as  a  party's  admissions. 

(4)  On  an  issue  of  seaworthiness  of  a  vessel,  the  captain's 
conduct  in  embarking  in  it  is  not  admissible  to  evidence  his 
belief  and  thus  thereby  to  evidence  the  fact  of  seaworthiness. 


Art.  3.     Exceptions.     The  conduct  and  utterances  of  a 
293  person  not  a  party  or  privy  are  receivable,  under  Par.  {c)  of  Art. 
2  above,  in  the  following  cases: 

Par.  (a)  conduct  and  utterances  evidencing  the  con- 
sciousness of  guilt  of  a  third  person,  subject  to  the  limita- 
tions of  Rule  40,  Art.  3  {ante,  §  194),  and  of  Rule  118, 
Arts.  3,  4  {post,  §  650). 

Par.  (b)  conduct  and  utterances  evidencing  the  belief 
of  a  man  and  woman  as  to  their  marriage,  the  marriage 
being  material,  subject  to  the  limitations  of  Rule  181, 
{post,  §1537).  — (W.  §268.) 

Distinguish  the  use  of  reputation  as  a  Hearsay  exoeptioD 
(Rule  147,  Art.  3,  post,  §  1066). 
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Par,  (c)  conduct  and  utterances  of  parents  evidencing 
their  belief  in  the  legitimacy  of  a  child.  —  (W.  §  269.) 

Distinguish  the  use  of  hearsay  statements  of  family  history 
(Rule  140,  post,  §  980). 

Par.  (d)  conduct  and  utterances  evidencing  a  person's 
belief  in  facts  of  his  past  life,  where  his  identity  is  material. 
—  (W.  §  270.) 

[Par.  (e)  conduct  and  utterances  of  a  testator  evidencing 
his  belief  as  to  the  existence  or  contents  of  a  will  alleged  to 
be  lost  or  to  be  altered  after  execution ;  subject  to  the  limitar- 
tions  of  Rule  153,  Art.  4  (post,  §  1218)  as  to  the  hearsay 
use  of  such  utterances.]  *  —  (W.  §  271.) 

Par.  (f)  conduct  and  utterances  of  parties  to  a  ooniract 
or  other  transaction  evidencing  their  belief  as  to  the  terms 
of  an  oral  transaction  or  a  lost  written  one,  whenever  under 
the  circumstances  the  risk  of  an  improper  hearsay  use 
seems  not  worth  considering.  —  (W.  §  272.) 

Illustration.  In  an  action  on  a  policy  of  accident  insurance 
conditioned  on  the  continuance  of  M's  employment  by  R, 
the  conduct  of  M  and  R  is  evidence  of  their  belief  and  therefore 
of  the  fact  that  the  employment  had  terminated. 

Cross-reference.  The  rule  as  to  parol  evidence  may  here  be 
involved  (Rule  217,  po^,  {  1926). 


[Art.  4.  Conscumsness  of  Irmocence.  Tlie  conduct  and 
utterances  of  an  accused  person, 'indicating  circumstantially 
a  consciousness  of  his  innocence  of  the  crime  charged,  are 
admissible  m  his  favor.]  *  —  (W.  §  293.) 

Illustration.    The  usual  example  is  the  accused's  refusal  to 
escape  when  it  is  in  his  power. 

Croes^eferences.  (1)  For  the  use  of  statements  explaining  po»- 
session  of  stolen  goods,  see  Rule  114,  Art.  4  {post,  §  628). 

(2)  For  the  use  of  other  sundry  statements  of  an  accused,  see 
Rule  155,  Art.  2  {post,  §  1245). 

*  This  rule  is  in  many  States  not  law. 

'  The  great  majority  of  Ck>urt8  repudiate  this  rule. 
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Sub-Topic  C: 
Prior  or  Subsequent  Knowledge,  Etc. 

RULE  64.    General  Principle.    A  knowledge  or  belief  at 
295  a  particular  time  may  be  evidenced  by  the  existence  of  a 
knowledge  or  belief  at  a  prior  or  subsequent  time,  within 
limits  depending  upon  the  circumstances  of  each  case. 

Topic  VII: 

Similar  Offences,  or  Other  Acts,  as  Eyidhnob  of 
Knowledge,    Design,  or  Intent 

RULE  65.    General  Principle,     A  prior  or  subsequent  act  of 

297  a  party,  similar  to  the  one  charged  as  the  source  of  criminal 
or  civil  liability,  though  it  may  be  inadmissible  to  evidence 
the  party's  character  by  reason  of  Rule  43,  Art.  1  (ante,  §  219), 
IB  nevertheless  admissible  by  reason  of  Rule  43,  Art.  2 
(ante,  §  220),  in  so  far  as  it  is  relevant  to  evidence  the  party's 
knowledge,  intent,  or  design,  if  such  is  in  issue  or  relevant, 
subject  to  the  following  provisions: —  (W.  §§300,  305.) 

Cross-references.  See  also  the  rules  for  inseparable  crimee 
(Rule  43,  Art.  3,  ante,  §  221),  identUy,  (Rule  68  post,  §  334), 
motive  (Rule  67,  post,  §  322). 

Art.  1.    Knowledge.    A  prior  similar  act  is  admissible  to 

298  evidence  Knowledge,  when  the  prior  act  would  probably 
have  led  to  some  knowledge  or  warning  (under  Rule  62, 
ante,  §  277),  and  the  similarity  of  the  transaction  would  make 
such  knowledge  or  warning  applicable  to  the  case  in  hand.  — 
(W.  §  301.) 

Illustrations.  (1)  On  charge  of  uttering  a  counterfeit  ten- 
dollar  bank-note  knowing  it  to  be  counterfeit,  the  accuaed'a 
attempt  to  utter  a  counterfeit  silver  dollar  one  month  before, 
and  its  refusal  by  the  offeree,  would  be  a  warning  as  to  its 
counterfeit  nature,  but  not  of  the  counterfeit  nature  of  so 
dissimilar  a  kind  of  currency  as  a  ten-dollar  biU,  unless  the  two 
things  were  originally  received  by  the  accused  from  the  same 
person  so  that  the  suspicion  aroused  for  the  one  would  attach 
also  to  the  other. 

(2)  On  a  chaijge  of  receiving  a  bicycle  knowing  it  to  be  stolen, 
the  accused's  prior  receiptofastolen  watch  would  not  be  eviden- 
tial of  knowledge  as  to  tne  bicycle,  unless  both  had  been  offered 
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to  him  by  the  same  vendor  and  either  the  reclaiming  of  the 
former  by  the  owner  had  given  warning  of  the  vendor's  guilt 
or  the  repeated  offer  of  articles  unlik^y  to  be  honestly  ac- 
quired by  the  same  person  would  naturally  arouse  suspicion. 

Art.  2.    Intent.    A  prior  or  subsequent  act  is  admissible 

299  to  evidence  the  Intent  accompanying  the  act  charged,  when 
the  other  act  is  so  similar  as  to  the  person,  thing,  and  other 
circumstances  that  the  repeated  doing  of  it  is  not  likely  to 
occur  without  the  intent  in  question;  subject  to  the  following 
distinctions: 

Par.  (a).  A  single  other  act  may  be  admissible,  if  the 
similarity  is  sufficiently  close. 

Par.  (6).  The  range  of  time  between  the  acts  depends 
upon  the  circumstances  of  each  case. 

Par.  (c).  The  other  acts  need  not  be  connected  with 
the  party  as  their  author,  provided  some  evidence  has 
been  introduced  connecting  him  with  the  act  charged.  — 
—  (W.  §§  302,  303.) 

Illustrations.  (1)  On  a  charge  of  larceny  by  making  false' 
entries  in  books  of  account  kept  by  the  defendant  employee, 
the  making  of  other  incorrect  entries  in  the  same  set  of  oooks, 
within  a  few  months  before  and  af ter,  is  admissible  to  negative 
the  probability  of  honest  mistake  in  figuring;  if  only  one  or 
two  such  other  errors  are  offered,  they  should  be  limited 
to  substantially  the  same  transaction  and  period;  the  range 
of  time  and  subject  may  broaden  with  the  number  of  errors 
offered. 

(2)  On  a  charge  of  knowingly  uttering  a  counterfeit  ten- 
doliar  bank-note,  the  utterance  of  other  counterfeit  money 
three  times  within  the  preceding  month  is  admissible  to 
e\ddence  intent,  even  though  it  might  be  inadmissible  under 
Art.  1  above  to  evidence  knowledge,  because  the  repetition 
of  the  instances  within  a  short  period  diminishes  the  possi- 
bility of  innocent  intent. 

(3)  On  a  charge  of  arson  of  the  bam  of  the  defendant's 
employer,  the  defendant's  explanation  being  that  a  horse 
accidentally  kicked  over  a  lamp,  the  breaking  out  of  three 
fires  in  the  same  bam  within  two  months  preceding  is  ad- 
missible to  negative  the  accidental  origin  of  this  one. 

Art.  3.    Design  or  Plan.     Where  the  defendant's  design 

300  or  plan  to  do  the  act  charged  is  desired  to  be  evidenced  as 
relevant  under  Rule  37  {ante,  §  177),  a  prior  or  subsequent 
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act  is  admissible  to  evidence  the  design  or  plan,  provided  the 
acts  have  such  common  features  in  their  preparation,  com- 
mission or  other  attendant  circumstances  as  to  indicate  a 
plan  to  produce  a  result  of  which  the  act  charged  is  a  part. 


Par,  (a).  The  minimum  number  of  such  other  acts,  and 
the  range  of  time,  depend  upon  the  circumstances  of  the 
case.  —  (W.  §  304.) 

lUustraOons.  (1)  On  a  chai^ge  of  murder  of  M  by  poisoning, 
the  defendant's  poisoning  of  A  and  6,  shortly  before,  is  ad- 
missible to  show  a  plan,  where  A  and  B  were  the  preferred 
beneficiaries  of  M's  insurance  and  the  defendant  was  the  next 
to  them  in  succession.  But  if  the  act  of  administering  poison 
were  conceded,  and  the  Question  was  as  to  its  inadvertence, 
the  fact  of  the  prior  deatns  of  A  and  B  in  a  similar  manner 
would  be  admissible  to  show  intent  imder  Art.  2  above,  with- 
out requiring  circumstances  of  common  features  indicating 
a  common  plan. 


Art.  4.    Applicatian  of  the  Rvle  to  Sundry  Crimea,  Tarts 

301  and  Frauds.  The  foregoing  rules  of  Arts.  1,  2,  and  3  may  be 
applied  in  issues  involving  crimes,  torts  and  frauds,  according 
as  any  one  of  the  foregoing  purposes  is  material;  and  under 
the  principle  of  Multiple  Admissibility  (Rule  15,  ante,  §  42) 
the  evidential  facts,  when  offered  for  either  of  the  three  pur- 
poses, are  admissible  if  the  appropriate  rule  for  that  purpose 
is  satisfied. 

This  article  is  thus  applicable  to 

Par.   (a)  an  issue  of  forgery  or  counterfeiting.  —  (W. 

302  §§  309-318.) 

Par,  (6)  an  issue  of  false  pretences  or  representaHons .  — 

303  (W.  §§320,  321.) 

Par,  (c)  an  issue  of  knowing  possession  or  receipt  of  stolen 

304  goods.  —  (W.  §§  324-327.) 

305  Par.  (d)  an  issue  of  embezzlement.  —  (W.  §§  329-331.) 
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Par,  (e)  an  issue  of  fraudvlerU  transfer.  —  (W.  §§  333- 

306  336.) 

Par.   (/)  issues  involving  bribery^  perjury,  and  sundry 

307  frauds,  —  (W.  §§  338-344.) 

Cross-reference.  The  i*ule  that  on  cross-examination  to  impeach 
a  vntness  (Rule  101,  Art.  1,  post,  §  583)  a  wide  range  is  per> 
missible,  is  often  meant  to  cover  such  transactions  as  would 
be  admissible  undei:  the  present  principle. 

Par.  (g)  an  issue  of  larceny  or  kidnapping.  —  (W.  §§  346— 

308  349.) 

Par.  (h)  an  issue  of  robbery,  burglary,  or  extortion.  — 

309  (W.  §§351,  352.) 

310  Par.  (i)  an  issue  of  arson.  —  (W.  §  354.) 

Par.  (j)  an  issue  of  rape,  abortion,  and  the  like.  —  (W. 

311  §§  357-359.) 

Cross-references.  (1)  For  the  use  of  other  voluntary  intercourse 
between  the  same  persons,  as  evidence  of  motive,  see  Rule  67 
{post,  §  330V 

(2)  For  the  use  of  other  intercourse  by  the  woman,  as  indicat- 
ing the  guilt  of  a  third  person,  in  bastajdy  and  rape,  see  Rule 
39  (ante,  §  191). 

(3)  For  the  use  of  other  intercourse  by  the  woman,  to  impeach 
her  credit  as  a  witness,  see  Rule  102,  Art.  2  {post,  §  562). 

Par.  {k)  an  issue  of  homicide,  assaidi,  or  the  like.  — 

312  (W.  §§  363-365.) 

Par.  {I)  issues  involving  offences  against  the  liquor  laws 

313  —  (W.  §  367.) 

Par,  (m)  issues  involving  miscellaneous  misconduct. — 

314  (W.  §  367.) 


Art.  5.    Application  of  the  Ride  to  Contracts  and  other  Civil 
315  Cases,    The  foregoing  articles  are  applicable  to  civil  cases 
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Topic  VIII: 

Similar  Acts,  as  Evidence  of  a  Habit,  Ststbm, 
Usage,  Custom,  or  Status 

RULE  66.    Habit  or  System;  General  Principle,    Wherever  a 

316  habit  or  system  or  plan  or  course  of  conduct  of  a  person  or 
class  of  persons  is  material,  or  is  relevant  under  Rule  36 
{ante,  §  170)  to  evidence  the  probable  doing  or  not  doing  of 
a  particular  act,  it  may  be  evidenced  by  specific  instances  of 
similar  conduct,  provided  the  other  acts  have  such  common 
features  with  the  case  in  hand  as  to  indicate  a  plan,  habit, 
or  course  of  conduct  which  includes  it.  —  (W.  §§  375,  376.) 

Distinguish  (1)  the  rule  against  using  a  forty's  character 
(Rules  33,  46,  arUe,  §§  146,  228),  because  if  the  particular 
conduct  is  chiefly  relevant  for  that  purpose,  ana  not  for 
the  present,  it  would  be  inadmissible. 

(2)  the  rule  admitting  a  habiiy  as  evidence  of  doing  an  act, 
when  proved  generally  or  abstractly  (Rule  36,  ante,  §  170); 
in  the  present  rule,  the  question  is  whether  the  habit  or  plan 
itself  can  be  evidenced  by  specific  acta. 

Illustration,  Issue  as  to  a  debt  contracted  after  notice  of 
dissolution  of  partnership;  to  evidence  the  disputed  terms 
of  the  notice  sent  to  the  plaintiff,  the  terms  of  the  notice  as 
prepared  and  sent  to  other  creditors  are  admissible. 

Art.  1.    Contracts,    Wherever  the  fact  or  the  terms  of  a 

317  contract  are  material,  the  making  of  another  such  contract 
by  the  promisor  is  admissible  in  the  following  cases:  *  — 
(W.  §  377.) 

Par,  (a)  where  it  consists  in  having  treated  a  third  person 
as  agent  for  a  similar  transaction;  and  this  rule  applies 
equally  to  a  criminal  case; 

Par,  (6)  in  sundry  contracts,  where  it  is  a  contract  with 
the  same  promisee  under  substantially  similar  pircumstances ; 

*  The  nilings  adopting  the  rule  of  Par.  (c)  arc  perhaps  in 
the  minority. 
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[Par.  (c)  in  sundry  contracts,  where  it  is  a  contract  with 
a  different  promisee  under  substantially  similar  circum- 
stances]. 

Illustrations.  (1)  In  an  action  on  a  bill  of  exchange  accepted 
by  J  for  the  defendant,  the  payment  of  several  other  bills  by 
the  defendant  similarly  accepted  is  admissible. 

(2)  In  an  action  for  plumbing  work  done  on  a  house,  the 
defendant  being  mortga^,  and  the  issue  being  whether 
he  or  the  builder  had  hired  the  plaintiff,  the  fact  that  in 
building  the  same  house  the  defendant  bad  made  many  of 
the  work-contracts  is  admissible;  otherwise,  probably,  if 
the  evidence  related  to  a  separate  house. 

Cross-reference.  For  the  use  of  husinesa-patronaoe  by  other 
customers  to  evidence  an  article's  quality,  see  Rule  73,  Art.  5 
{post,  §  364). 

Art.  2.    Prescriptive  Possession.    To  show  possession  of  a 

318  tract  of  land,  acts  of  possession  of  a  part  of  it,  so  connected  as 
to  indicate  a  course  of  conduct  as  to  the  whole  of  it,  are  admis- 
sible. —  (W.  §  378.) 

Art.  3.     Trade  Custom  or  Usage.    Where  the  custom  or 

319  usage  of  a  trade  or  other  class  of  persons  to  do  an  act  is 
material,  or  is  relevant  under  Rule  36  (ante,  §  170),  instances 
of  such  customary  acts  by  other  persons  of  the  class  are 
admissible,  provided  they  are  sufficiently  numerous  and  the 
circumstances  are  substantially  similar.  —  (W.  §379.) 

Illustration.  In  an  action  for  damages  by  an  actor  for  wrong- 
ful discharge  because  of  his  refusal  to  ][>lay  on  Sunday,  the 
custom  impliedly  forming  a  part  of  his  contract  may  be 
evidenced  by  the  custom  of  otner  similar  theatre-companies; 
but  if  the  customary  amount  of  cash-receipts  at  a  Sunday 
performance  were  in  issue,  the  customary  Sundav  receipts 
of  other  companies,  even  in  the  same  place,  might  not  be 
admissible. 

Cross-reference.  (1)  Compapo  the  use  of  businesa-yHUronaae  by 
other  cuBtomers  as  evidence  of  an  article's  qtiality  (Rule  73, 
Art.  5,  post,  §  354). 

(2)  Compare  the  use  of  the  custom  of  other  persons  as  to  pre- 
cautions taken  at  a  machine,  raUroad-crossing,  or  the  like,  as 
evidence  of  its  dangerous  or  safe  nature  (Rule  73,  Art.  6,  post, 
§  354). 

Distinctions.  (1)  Distinguish  the  rule  as  to  evidencing  a 
custom  by  opinion  testimony  (Rule  173,  post,  §  1460),  or  by 
a  single  instance  (Rule  179,  post,  §  1514). 
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(2)  Distinguish  the  parol-evidence  rule  as  to  an  oroL  custom 
forming  part  of  a  written  contract  (Rule  217,  poBt,  {  1037). 

Art.  4.     Prior  or  Subsequent  Habit,  Custom,  or  Status. 

320  The  prior  or  subsequent  existence  or  nature  of  a  custom, 
habit,  or  personal  relation  or  status  is  admissible  to  evidence 
its  existence  or  nature  at  a  particular  time;  the  range  of  time 
depending  on  the  circumstances  of  each  case.  —  (W.  §  382.) 

lUuatrations.  This  rule  may  be  applied  to  the  mode  of  con- 
ducting a  business,  the  possession  or  ownership  of  land  or 
chattelSf  a  condition  of  solvency  or  of  indebtedness  or  of 
coverture  or  of  residence,  the  incumbency  of  office,  etc. 

Art.  5.    Habit  of  Handwriting  or  Spelling,    The  habit  or 

321  style  or  type  of  a  person's  handwriting  or  spelling  may  be 
evidenced  by  particular  instances  exhibiting  it;  subject  to 
the  limitations  of  Rule  177  (post,  §  1475).  —  (W.  §  383.) 

Topic   IX: 

Evidence   to    Prove    Emotion 
(Motive,    Feeling,  Passion) 

RULE  67.    General  Principle,    Whenever  a  person's  motive 

322  is  material,  or  is  relevant  under  Rule  38  {ante,  §  185)  to  evi- 
dence the  doing  or  not  doing  of  an  act,  the  motive  may  be 
evidenced 

(A)  by  external  drcumstancea  adapted  to  stimulate  it; 

(B)  or  by  his  conduct  or  words  expressing  it; 

(C)  or  bv  its  prior  or  subsequent  existence.  —  (W.  §§  385- 
387.) 

Par.   (a).     Definition.     Motive  signifies  the  emotional 

323  condition  of  the  person  impelling  him  towards  or  against 
that  class  of  acts.  The  circumstances  adapted  to  stimulate 
this  emotion  are  only  evidential  of  the  actual  motive. 

Illustration.  A  is  charged  with  murder.  The  fact  that  he  was 
a  man  of  wealth  is  evidence  that  the  motive  of  a  desire  to 
obtain  money  by  the  murder  did  not  exist;  and  the  fact  that 
the  deceased  had  seduced  A's  sister  is  evidence  that  the 
motive  of  revenge  or  hate  did  exist. 
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Art.  1.    A:  Circumstances  Tending  to  Excite  an  Emotion, 

324  General  Principle.  Any  circumstance  which  by  possibility 
could  in  human  experience  tend  with  others  to  excite  the 
emotion  in  question  is  relevant;  provided  as  follows:  — 
(W.  §389.) 

Par.  (a)  that  there  must  also  be  some  possibility  of  the 
party's  knowledge  of  the  exciting  circumstance. 

Par.  (b)  that  the  communication  of  the  exciting  cir- 
cumstance -to  the  party  as  true  is  admissible,  even  though 
the  circumstance  had  not  in  truth  occurred.  —  (W.  §  390, 
n.  6.) 

Distinction.  Where  under  Par.  (a),  the  defendant's  belief 
in  e.  g.  the  seduction  of  his  wife  by  the  deceased  is  offered 
by  the  defendant  in  mitigation,  his  belief  and  passion  are  evi- 
denced by  the  communication,  and  the  contradiction  of  the 
fact  of  seduction  itself  would  be  immaterial  in  rebuttal;  but 
otherwise  for  the  purpose  of  discrediting  the  witness  reporting 
the  seduction  to  nim  (Rule  107,  poaty  f  568). 

Art.  2.    Criminality  does  not  exclude.    On  the  same  prin- 

325  ciple  as  in  Rule  43,  Art.  2  {antCy  §  220),  a  circumstance  other- 
wise relevant  is  not  inadmissible  because  of  its  criminal 
quality  nor  of  any  other  feature  capable  of  violating  the 
principle  against  Undue  Prejudice  (Rule  166,  post,  §  1390) ; 
but  the  trial  judge  may  take  such  aspects  into  consideration; 
and  the  circumstances  of  each  case  control,  being  incapable 
of  reduction  to  rule.  —  (W.  §§390,  391.) 

TUustrationa.  For  kUling,  the  emotion  may  be  sexual  Jealousy, 
excited  by  a  husband's  opposition  to  a  liaison;  or  may  be 
a  desire  to  prevent  discovery  of  a  former  crime  or  to  evade 
pursuit  for  it,  this  desire  bemg  evoked  against  the  deceased 
by  one  of  numerous  possible  circumstances;  or  may  be  a  sym- 
pathy with  a  third  person  having  the  desire  to  kill.  But  when 
such  relevant  circumstances  are  slight  in  their  connection  and 
strong  in  likelihood  of  undue  prejudice,  there  is  ground  for 
excluding  them. 

Art.  3.     Motive  in  Civil  Cases;    Pecuniary  Motive.^    In 

326  civil  cases  where  the  doing  of  an  act  is  in  dispute,  the  appro- 
priate motive  is  always  admissible,  and  the  circumstances 

*  The   further   examples   of   pecuniary   motive,    cited   in 
W.  §  392,  need  no  place  in  a  code. 
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that  tend  to  excite  it  under  the  circumstance  of  such  cases.  — 
(W.  §  392.) 

lUustratiana,  (1)  A's  lack  of  money  is  admissible  to  show 
that  B  was  probably  unwilling  to  lend  or  sell  to  him. 

(2)  Where  the  price  or  the  identity  of  an  article  sold  is  in 
issue,  its  market  value  is  admissible  to  show  that  the  party 
was  probably  unwilling  to  agree  to  pay  more. 

Distinguish  the  inference  as  to  capacity  to  lend,  from  lack 
of  money  (Rule  35,  ante,  §  169),  and  as  to  larceny  of  money, 
from  the  subsequent  possession  of  it  (Rule  41,  antey  §  201). 

Art.  4.    B:   Conduct  Ezkibiting  an    Emotion,     General 

327  Principle.  Any  conduct  which  by  possibility  could  in 
human  experience  indicate  the  operation  of  the  emotion 
in  question  is  admissible;  subject  to  the  rule  of  Art.  2, 
supra  (§  325).  —  (W.  §394.) 

Art.  5.    C:  Prior  and  Subsequent  Emotion.    General  Prinr- 

328  dple.  The  existence  of  a  specific  emotion  at  a  prior  or  a 
subsequent  time  is  admissible  to  evidence  its  existence  at 
the  time  of  the  act  in  question ;  the  range  of  time  depending 
on  the  circumstances  of  each  case.  —  (W.  §  395.) 

Art.  6.   HoetUity;  Sexual  Passion.   The  foregoing  principle 

329  applies  without  further  qualification 

Par.  (a)  to  emotions  of  hostility  or  the  reverse,  towards 
a  particular  person,  as  evidencing  an  act  of  corporal  vio- 
lence. —  (W.  §§  396,  397.) 

Distinctions.  Distinguish  (1)  former  threats  of  a  defendant 
as  evidence  of  a  Design  to  injure  (Rule  59,  ante,  §  267)  or 
acts  of  violence  as  evidence  of  Intent  (Rule  65,  ante,  §  312); 

(2)  former  threats  of  a  deceased  as  evidence  of  a  Design  to 
injure  (Rule  37,  ante,  §  178)  or  of  a  Belief  in  probable  aggres* 
sion  (Rule  37,  anU,  182); 

(3)  former  litigation  as  evidencing  a  Motive  for  injury 
(Rule  67,  ante,  §  325). 

Par.  (&)  to  sexual  emotions  towards  a  particular  person, 

330  as  evidencing  a  rape,  seduction,^  etc.  —  (W.  §§  398-402.) 

Distinctions.    Distinguish  the  following  other  rules: 

*  Some  Courts  here  exclude  subsequent  acts.  Some  Courts 
have  no  consistent  rule. 
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(1)  In  aeductian,  bastardy ,  breach  of  marriage-promise;  the 
woman's  acts  of  unchastity  with  other  pereone,  aa  affecting 
the  damages  (Rule  49,  ante,  §  239)  or  as  evidencing  another 
man's  paUmiiy  (Rule  39,  antSy  §  191),  or  as  impeaching  her 
testimonial  credit  (Rule  105,  Art.  2,  post,  §  552). 

(&)  In  rape;  the  woman's  acts  of  imchastity  with  other 
persons,  as  evidencing  her  disposition  to  consent  (Rule  47, 
ante,  {  229^;  the  man  s  former  attempt  on  the  same  woman, 
as  also  eviaencing  intent  (Rule  65,  ante,  §  311),  and  his  former 
assault  on  anothSr  woman  as  evidencing  his  design  (Rule  65, 
ante,  §  311). 

Art.  7.    Malice,  in  Defamation.    Where  in  an  action  for 
331  defamation  the  defendant's  malice  is  in  issue  as  affecting 
privilege  or  damages,   other  utterances  of  the  defendant 
exhibiting  ill-will  [are  admissible, 

whether  defamatory  per  se  or  not, 
and  whether  prior  or  subsequent  to  the  time  of  action 
begun, 
and  whether  on  the  same  or  a  different  subject, 
and  whether  already  recovered  for  or  not, 
and  whether  barred  by  limitation  or  not  J  *  ( — ^W.  §§  408- 
406.) 

[[  Par,  (a)  provided  that  on  the  circumstances  of  each 
case  the  trial  judge  may  exclude  any  utterances  which  are 
likely,  by  reason  of  any  of  the  above  circumstances,  to 
violate  the  principles  of  preventing  Unfair  Surprise  (Rule 
161,  post,  §  1325),  or  Excessive  Confusion  of  Issues 
(Rule  165,  post,  §  1383),  or  Undue  Prejudice  in  an  im- 
proper award  of  damages  (Rule  166,  post,  §  1390).]] 

Topic  X: 
Evidence  to  Prove  Identity 

RULE  68.  Definition.  Identity  is  the  quality  or  condition 
333  of  actual  sameness  between  two  persons  or  things  separately 
observed  at  separate  times  or  places.  It  is  evidenced  by 
comparing  common  marks,  existing  in  the  supposed  separate 
persons,  with  reference  to  the  probability  of  the  two  persons 

^  The  rule  differs  in  different  (Dourts;  most  concur  in  repu- 
diating these  various  qualifications;  the  proviso  gives  sufficient 
,  concession  to  them  where  needed. 
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being  in  reality  one  only.  Where  a  certiun  mark  is  commonly 
found  in  many  persons,  its  presence  in  two  is  only  slightly 
indicative  of  their  identity.  Hence,  the  relevancy  of  one  or 
more  facts  offered  as  identity-evidence  depends  on  the  degree 
of  necessariness  of  their  association  with  a  single  object  only. 
—  (W.  §§410-412.) 

Art.  1.    General  Principle.    A  fact  or  group  of  facts  offered 

334  as  evidence  of  identity  of  two  supposed  persons  is  relevant 
wherever  the  mark  does  not  in  experience  apply  to  so  many 
persons  that  the  chances  of  the  two  supposed  persons  being 
one  are  too  small  to  be  appreciable.  —  (W.  §§  412-414.) 

Distinctions.  In  practice,  no  question  of  relevancv  ought 
to  be  raised;  for  the  only  important  question  can  be  as  to 
the  sufficiency  of  all  the  evidence  to  go  to  the  jiuy  ^Rule  227, 
posiy  §  2002)  or  as  to  the  presumption  of  identity  arising  from 
certain  single  facts,  such  as  a  name  (Rules  228,  post^  {  20&). 

lUustraiion.  The  correspondence  of  boot-size  in  the  mur- 
derer and  the  defendant  would  always  be  admissible  as  rele- 
vant; but  might  not  be  sufficient  evidence  of  identity  if 
there  were  none  else. 

Cross-Reference.  For  traces  as  evidence  (foot-prints,  blood- 
marks,  etc.),  see  Rule  41  (ante,  §  197).  For  identity  of  chattels, 
see  Rule  70  (post,  §  338). 

Art.  2.    Criminality  of  Act  immaterial.    The  criminality  of 

335  an  act  of  the  defendant  otherwise  relevant  does  not  exclude 
it;  in  accord  with  the  general  principle  of  Rule  43,  Art.  2 
(ante,  §220).  — (W.  §414.) 

Art.  3.    Hearsay,    Under  Rule  155,  Art.  3  (posi,  §  1255), 

336  the  fact  that  a  person's  utterances,  relevant  to  identify 
circumstantially,  might  be  excluded  by  the  hearsay  rule  if 
offered  testimonially,  does  not  make  them  inadmissible.  — 
(W.  §413,  n.  9  and  §416.) 

lUustraiion.  A  conversation  about  a  murder,  alluding  to 
it  in  the  past  tense,  might  be  admissible  to  fix  a  date. 


08 


SUB-TITLE  III: 

EVIDENCE   TO    PROVE     FACTS   OF    EXTERNAL 

INANIMATE   NATURE 

RULE  69.     Definition  and  Classification.    VHien  a  fact  of 

337  inanimate  external  nature  (i.  e.,  not  a  human  act,  nor  a 
human  quality  or  condition  or  relation)  is  material  or  relevant, 
the  principles  of  relevancy  affecting  the  modes  of  evidencing 
it  are  classified  into  four  groups: 

I.  Identity  (e.  g,  whether  a  machine  sent  was  the  same  as 
the  one  received). 

II.  Occurrence  of  an  Event  (e.  g,  whether  a  tree  fell). 

III.  Existence  or  Persistence  in  Time  (c.  g.  whether  a 
highway-defect  existed  at  the  time  in  issue). 

IV.  Tendency,  Capacity,  Quality,  Cause,  or  Effect,  (e.  g. 
whether  a  hole  in  a  sidewalk  was  dangerous).  —  (W.  §§  430- 
432.) 

Topic  I:     Idbntitt 

RULE  70.   General  Principle.    Identity  of  a  thing,  place,  etc. 

338  may  be  evidenced  upon  the  same  principles  as  identity  of  a 
person  (Rule  68,  ante,  §§  333-336).  —  (W.  §  415.) 

Topic  II:     Occurrence  of  an  Event 

RULE  71.    General  Principle,    There  is  no  specific  rule  for 

339  circumstantially  evidencing  the  occurrence  of  an  event.  — 
(W.  §§  435,  436.) 

(Reason,  The  circumstantial  evidence  for  the  occurrence 
of  an  event  either  is  so  varied  and  so  free  from  difficulties 
that  no  specific  rule  is  necessarjr  or  possible;  or  it  involves 
one  or  another  of  the  ensuine  inferences  (cause,  tendency. 
etc.)  and  the  rules  applicable  tnereto.  Moreover,  testimonial 
(and  opinion)  evidence  is  commonest  for  evidencing  the  oc- 
currence of  an  event.) 
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Topic  III:     Existence  ob  Pebsistence  in  Tnis 

RULE  72.  General  Princi'ple,  The  existence  at  a  particular 
340  time  of  an  object,  or  of  a  condition  or  quality  of  it,  may  be 
evidenced  by  its  prior,  subsequent,  or  concomitant  existence 
in  whole  or  in  part;  subject  to  the  ensuing  details  and 
qualifications:  —  (W.  §  437.) 


Art.  1.  Existence,  from  Prior  or  Subsequent  Existence. 
341  The  prior  or  subsequent  existence  of  an  object,  or  of  a  con- 
dition or  quality  thereof,  is  admissible,  imless  too  remote  from 
the  time  in  issue,  in  view  of  the  nature  of  the  thing  and  the 
circumstances  of  the  case,  and  calculated  to  cause  Excesave 
(Confusion  of  Issues,  Unfair  Surprise,  or  Undue  Prejudice 
(Rules  161, 165,  166,  post,  §§  1325,  1383,  1390). 

Illustrations.  The  existence  of  a  broken  plank  in  a  sidewalk 
on  Jan.  31  is  admissible  to  evidence  its  existence  there  on 
Jan.  7.  unless  the  circumstances  indicate  other  stronffly 
probable  explanations.  But  there  can  seldom  be  ground  for 
exclusion,  on  this  ground  of  mere  irrelevancv,  in  cases  of  high- 
ways, machines,  etc.;  it  is  only  where  tne  possible  imaue 
prejudice,  etc.,  overrides  the  slight  relevancy  that  exclusion  is 
justifiable. 

Distinctions,  (\)  The  subsequent  repaired  condition  of  a  place 
may  be  offered  to  evidence  an  admission  of  negligence  (Rule 
118,  Art.  2,  post,  §  647). 

(2)  The  prioT  danaerous  condition  of  a  place  may  be 
offered  to  evidence  the  owner's  knowledge  of  it  (Rule  62, 
Art.  7,  ante,  §  284). 

(3)  A  photograph,  otherwise  admissible  (Rule  03,  Art.  2, 
post,  i  480),  may  oe  excluded  under  the  present  rule. 


Art.  2.  A  Whole,  evidenced  hy  its  Parts.  The  existence 
342  or  quality  or  condition  of  an  object  or  place  may  be  evidenced 
by  its  concurrent  existence  or  quality  or  condition  in  a  part 
thereof  so  related  that  similarity  is  probable;  and  this 
includes  the  evidencing  of  a  lot  or  mass  by  sample.  —  (W. 
§§  438-440.) 

Illustrations.  The  condition  of  a  building-stone,  aUeged 
to  be  rotten,  may  be  evidenced  by  the  condition  of  another, 
where  the  influences  or  the  origin  was  substantially  similar. 
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Tone  IV: 
Tendency,   Capacitt,  Quauty,   Cause,   or  Effect 

RULE  73.    General  Principle.    To  evidence  the  tendency, 

344  capacity,  quality,  or  condition  of  a  place  or  object,  or  its 
relation  as  cause  or  effect  to  something  else,  other  specific 
occurrences  indicating  such  a  tendency,  cause,  etc.,  are 
relevant,  provided  the  circumstances  of  the  other  instances 
and  of  the  case  in  hand  are  substantially  similar  in  all  respects 
that  might  supposedly  affect  the  matter  in  question.  — 
(W.  §  442.) 

Illustrations,  (1)  To  prove  that  the  plaintiff's  illness  was 
due  to  the  gas  that  escaped  into  his  house  from  a  leak  in  the 
defendant's  gas-main,  the  similar  iUness  at  the,  same  time 
of  the  other  inmates  of  the  same  house  would  be  relevant; 
but  the  similar  illness  of  persons  living  in  other  houses  on 
the  same  street  might  not  be  relevant,  because  the  circum- 
stances of  occupation,  drainace,  personal  health,  etc.,  affect- 
ins  the  cause  of  illness,  might  oe  substantially  different  in  the 
other  houses. 

(2)  To  show  that  a  certain  boiler  was  not  dangerously 
likely  to  explode  at  a  certain  pressure  of  steam,  other  instances 
of  non-explosion  of  boilers  at  the  same  pressiu^  would  be  rel- 
evant, provided  the  other  boilers  were  substantially  similar  in 
type,  age,  and  other  circumstances  affecting  strength. 

Art.  1.    Details  of  the  Rule,    In  employing  this  Rule,  the 

345  following  considerations,  as  respects  logical  relevancy  and  the 
form  of  inference,  apply: 

Par,  (a).  The  other  evidential  instances  may  be  obtained 
by  observation  of  data  that  occurred  independently, 

or  by  artificial  experiments  prepared  by  the  observer. — (W. 
§  445.) 

Illustration.  The  instances  of  other  boiler-pressures,  in 
Illustration  (2)  {  344,  might  be  obtained  by  experiment  with 
boilers  selected  and  prepared  for  the  purpose,  or  by  observa- 
tion of  what  had  occurred  in  the  ordinary  factory  work  at 
other  times  and  places  before  the  occurrence  in  issue. 

Distinguish  the  exclusion  of  experiments  on  other  grounds; 
particularly,  of 

(1)  the  inconvenience  of  making  them  in  the  court-room 
(Rule  123,  post,  §  730). 
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(2)  the  privile«;e  against  self-crimination,  where  an  expeii- 
ment  on  the  defendant  him^if  is  desired  (Rule  203,  post, 
i  1737).  '^ 

Par.  (fr).    No  minimum  number  of  instances  can  be  fixed; 

346  the  number  affects  only  the  weight  of  the  evidence. — 
(W.  §§  446,  447.) 

Par.  (c).    The  tendency,  cause,  etc.,  may  be  evidenced 

347  by  comparison  of  contrary  sets  of  instances.  —  (W.  §  442, 
n.  1.) 

Illustration,  To  show  that  an  embankment  was  the  cause  of 
silting-up  of  a  harbor,  instances  may  be  admitted  of  other 
harbors  on  the  same  coast  where  no  embankment  existed  and 
no  silting-up  occurred. 

Par.  {d).     To  rebvi  the  probative  effect  of   instances 

348  admitted  under  this  rule,  the  opponent  may  introduce 

1.  other  instances  in  which  the  contrary  effect  was  found; 

2.  or  other  instances  in  which  the  same  effect  was  found, 
with  a  different  cause; 

3.  or  other  circumstances  showing  a  different  cause  for 
the  same  instances.  —  (W.  §  449.) 

Illustrations.  (1)  In  an  action  for  injuries  by  vibration  to 
buildings  at  the  east  end  of  a  bridce,  evidenced  by  instances 
of  several  buildings  at  that  end,  the  opponent  may  show  in- 
stances of  buildings  remaining  iminjured  at  the  west  end, 
where  the  vibrations  were  stronger  (Method  1);  and  may 
show  that  the  presence  of  a  railwav  track  at  the  east  end 
explained  those  instances  (Method  3). 

(2)  In  a  prosecution  for  the  death  of  M  caused  by  poisoned 
meat,  the  defendant  may  show  that  other  persons  eat  of  the 
same  dinner  without  being  ill  (Method  1),  and  that  on  the 
next  day  M  was  similarly  ill  after  a  dinner  not  containing 
meat  (Method  2). 


[Art.  2.  Limitations  of  Policy.  Wherever,  in  the  circum- 
349  stances  of  the  trial  in  hand,  the  evidencing  of  such  other 
instances  would  violate  the  principles  of  preventing  Unfair 
Surprise,  Undue  Prejudice,  or  Excessive  Oonfusion  of  Issues 
(Rules  161, 165, 166,  post,  §§  1325, 1383, 1390),  they  may  be  ex- 
cluded in  the  trial  C!ourt's  discretion,  under  Rule  18  {ante,  §52)]; 
[[and  the  trial  Court  may  require,  under  Rule  161,  Art.  1 
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{post,  §  1326),  to  avoid  surprise,  that  the  ofifering  party  shall 
have  given  notice  of  particulars  to  the  opponent  before  trial]].^ 
—  (W.  §§  443,  444.) 

lUuatraHons.  In  Illustrations  (1)  and  (2),  aupraj  §  344,  the 
judge  might  exclude  the  instances,  otherwise  relevant,  if  on 
the  circumstances  it  appeared  that  the  trial  would  be  unduly 
complicated  by  the  number  of  witnesses  involved,  their 
impeachment,  etc.,  in  view  of  the  slight  utility  of  the  evidence 
compared  with  the  other  available  evidence  in  the  case;  or 
if  it  appeared  that  the  details  of  the  other  illnesses  would 
excite  imdue  prejudice  against  the  defendant;  or  he  might 
admit  a  limited  number  of  instances,  on  motion  made  before 
trial  specifying  the  expected  evidence  and  the  witnesses 
thereto. 


Art.  3.    ApplicaHona  of  the  Ride  to  Material  Effects  aa 

350  Evidence.    The  foregoing  rules  are  applicable  to 

Par.  (a)  the  tendency,  capacity,  quality,  etc.,  of  a 
factory f  stream,  railroad,  sewer,  machine,  gas,  tool,  weapon, 
vehicle,  or  other  substance,  as  evidenced  by  other  instances 
of  the  effects  produced  by  it  on  inanimate  matter. — 
(W.  §  451.) 

lUustratians,      See  lUust.   (2),   §344,  and  lUust.  (1),  §348, 
above. 

Par.  (b)  the  cause  of  a  fire  by  a  steam-engine,  or  the 

351  defective  construction  or  condition  of  the  engine  causing 
it,  as  evidenced  by  their  instances  of  its  operation  so  as  to 
emit  burning  coab; 

(1)  \lprovided  that  for  evidencing  a  defective  construc- 
tion or  condition,  and  not  merely  a  capacity  to  cause  fire, 
greater  probative  force  in  the  instances  may  be  required.]Q 

(2)  [And  provided  that  instances  from  other  engines  may 
be  used  wherever  their  construction  or  condition  is  similar; 

^The  clause  in  double  brackets  is  not  yet  law  anywhere, 
except  in  England  and  Canada,  but  ought  to  be.  The  other 
part,  as  it  stands,  is  law  in  a  few  jurisdictions  only,  especially 
Mass.  and  N.  II.,  where  the  trial  judge's  discretion  (arUe,  §  40) 
controls.  Of  the  remaining  jurisdictions,  the  majority  ignore 
this  Article,  by  always  admitting  a  specific  class  of  eviSence 
if  relevant  imder  Art.  1;  the  minority  enforce  this  Article,  by 
always  excluding  a  specific  class  of  evidence  on  this  ground;. 
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aod  such  similarity  is  presumed  for  engines  of  the  same 
owner  or  lessor.]  *  —  (W.  §§  452-456.) 

Art.  4.     Applications  of  the  Rule  to  Corporal  Effects  as 

352  Evidence,    The  foregoing  rules  are  applicable  to 

Par.  (a)  the  tendency,  capacity,  quality,  etc.,  of  a 
weapon,  gas,  drug,  food,  liquor,  or  other  substance,  as 
evidenced  by  other  instances  of  the  effects  produced  on  a 
human  or  animal  body.  —  (W.  §  457.) 

lUustrations.  See  lUufit.  (1),  §344,  and  Illust.  (2),  §348. 
above. 

[Par,  (6)  the  tendency  or  nature,  harmful  or  the  reverse, 

353  of  a  machine,  highway,  building,  track,  or  other  place,  by 
the  occurrence  or  non-occurrence  of  such  harm  to  other 
persons  on  other  occasions.]  *  —  (W.  §  458.) 

Illustration,  To  show  that  a  stairway  was  dangerous  by 
reason  of  a  loose  board,  two  other  instances  on  the  same  day 
of  persons  being  tripped  by  it  and  falling,  would  be  relevant; 
ana  in  rebuttal  the  fact  that  a  thousand  persons  a  day  for  a 
month  had  passed  over  it  without  falhn^  would  also  be 
relevant,  provided  it  could  be  evidenced  without  too  many 
witnesses. 

Disiinctions.  Distinguish  (1)  the  use  of  other  injuries  to  show 
notice  of  the  defect  to  the  owner  (Rule  62,  ante,  j  284); 

(2)  the  presumption  of  negligence  from  the  oocurxenoe  of 
harm  (Rule  228,  post,  §  2062); 

(3)  the  inference  of  an  admission  of  negligence  by  making 
subsequent  repairs  (Rule  118,  Art.  2,  pasty  §  647). 

Art.  5.     Applications  of  the  Ride  to  Mental  Effects  as 

354  Evidence,    The  foregoing  rules  are  applicable  to 

*  The  first  proviso  is  not  enforced  by  any  Court,  but  might 
well  be.  The  second  proviso  is  not  law  in  several  jurisdictions 
when  the  engine  which  (if  any)  must  have  caused  the  fire  is 
identified ;  but  this  is  unsound.  The  presumption  of  similarity 
is  not  found  in  some  Courts. 

*  Most  Courte  apply  the  rule  thus.  Some  reject  it,  on  the 
principle  of  Art.  2  (supra,  }  349).  Some  require,  in  applying 
the  general  principle  of  this  Rule  73  (supra,  §  344),  express 
testimony  to  sameness  of  condition,  where  the  other  instances 
were  at  a  time  much  before  or  after.  Some  exclude  instances 
of  the  non-occurrenoe  of  harm,  thus  ignoring  the  principle  of 
Art.  1,  Par.  d,  supra,  §  348  (Method  1). 
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TITLE  H: 
TESTIMONIAL  EVIDENCE 

RULE  74.     Classification  of  Testimonial  Evidence,     Testi- 

360  monial  evidence,  as  defined  in  Riile  24,  Art.  1  {ante,  §  106), 
gives  rise  to  different  classes  of  rules,  divided  according  to 
the  processes  of  inference  involved,  as  foUows: 

I.  Rules  for  admitting  the  testimonial  assertion  to  be 
introduced  in  the  first  instance,  i.  e.  Witness-Qualifications; 

II.  Rules  for  admitting  facts  that  diminish  the  credibility 
of  a  testimonial  assertion  already  admitted,  t.  e.  Witness^ 
Impeachment; 

III.  Rules  for  restoring  the  credibility  of  a  testimonial 
assertion  already  impeached,  i.  e,  Witn^ess-RehabUitation.  — 
(W.  §§  475-477.) 

Art.  1.    Classification  of  Testim^mial  Qualiflcatiions.    The 

361  rules  for  Witness-Qualifications  are  further  divided,  accord- 
ing to  the  elements  of  a  testimonial  assertion,  as  follows: 

I.  Rules  excluding  a  witness  who  lacks  the  capacity  to  give 
any  testimony  at  all;   of  which  there  are  three  sorts, 

(A)  Organic    Capacity    (mental  derangement,    mental 
immaturity,  moral  depravity) ; 

(B)  Experiential  Capacity ; 

(C)  Emotional  Capacity  (pecuniary  interest,  domestic 
relationship). 

II.  Rules  excluding  a  witness  who  as  to  specific  testimony 
lacks  one  of  its  necessary  testimonial  elements,  t.  e. 

Observation, 
Recollection, 
Narration  (or  Communication).  —  (W.  §  478.) 
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SUB-TITLE  I: 
TESTIMONIAL  QUALIFICATIONS 

INTRODUCTORY  RULES 

RULE  75.    Time  of  Qiudificationa.   The  time  of  giving  testi- 

362  mony  is  the  time  when  the  qualifications  must  exist;  for  a 
deposition,  this  is  the  time  of  taking  it.  —  (W.  §  483.) 

RULE  76.    Burden  of  Proof  of  QtudificoHons.    The  burden 

363  of  proving  lack  of  organic  or  emotional  capacity  by  virtue 
of  some  rule  herein  named  is  on  the  opponent;  in  all  other 
respects,  the  offering  party  must  prove  the  witness'  qualifi- 
cations; subject  to  the  exceptions  hereafter  specifically 
named.  —  (W.  §  484.) 

RULE  77.    Mode  of  Proof  of  Qualificatwns.    The  witness* 

364  lack  of  qualifications  may  be  made  to  appear  in  one  or  more 
of  four  ways: 

Par.  (a)  from  his  behavior  before  beginning  testimony; 

Par,  (6)  from  a  prdiminary  questioning,  by  either  party 
or  the  judge,  before  beginning  of  his  testimony; 

Par,  (c)    from  other  vntneeses,  before  beginning  of  his 
testimony; 

Par.  (d)  from  his  answers  after  testimony  begun; 
All  of  these  are  subject  to  specific  exceptions  hereafter 
named.  —  (W.  §  485.) 

RULE  78.     Time  of  Objectinp  to  QualificaHons.    The  time 

365  of  objecting  to  a  witness'  qualifications  is 

Par.  (a)  for  testimony  at  trial,  before  testimony  begun, 
or  so  soon  after  as  the  groimd  of  objection  becomes  known; 
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Par.  (6)  for  deposiUon  before  trial,  at  the  time  of  taking 
it,  so  far  as  the  ground  of  objection  was  then  known  and 
might  have  been  obviated  before  trial, 
as  provided  by  Rule  20,  Art.  1  (anU,  §§  78-80). 

RULE    79.      Who    determines    Qvxdificaiions.      The    judge 

366  determines  the  qualifications  of  a  witness,  on  the  principle 
of  Rule  229  (po«<,  §2101). 

Topic  I:     Organic  Capacitt 

Sub-Topic  A: 
Mental  Derangembnt 
(Insanftt,  Imbecilitt,  Disease,  Intoxication) 

RULE  80.   General  Principle,    No  person  is  disqualified  as  a 

367  witness  by  reason  of  insanity,  imbecility,  disease,  intoxica- 
tion, or  any  other  form  of  mental  derangement,  except  insofar 
as  his  condition  precludes  substantially  all  trustworthiness 
in  his  powers  of  observation,  recollection,  or  narration,  on 
the  specific  matter  to  be  testified.*  —  (W.  §§492-495,  498, 
500.)     • 

Cross-re] erence.     For  confessions  while  intoxicated,  see  Rule 
122,  Art.  5  {post,  §  715). 

Art.  1.     Trial  Court  determines.     A  witness'  disqualifica- 

368  tion   on   this  ground   depends  on  the  circumstances  of  the 

particular  case  and  witness.  —  (W.  §  496.) 

Cross-reference.    For  judicial  discretion  in  general,  see  Rule  18 
(anU,  i  49). 

Art.   2.     Capacity  presumed.      The    opponent   has    the 

369  burden  of  proving  the  witness  to  lack  capacity,  by  one  of  the 
methods  named  in  Rule  77  (ante,  §  364) ;  and  a  judgment  of 
committal  to  an  asylum  for  insane  raises  a  presumption  of 
incapacity.  —  (W.  §  497.) 

Sub-Topic  B:   Mental  Imbiaturity  (Infancy) 

RULE  81.     General  Principle.     No  person  is  disqualified 

370  as  a  witness  by  reason  of  mental  immaturity,  or  at  any  par- 

'  Modem  decisions  all  accept  this  principle,  though  few 
state  it  so  broadly.  The  Code  States  and  a  few  others  have 
statutes  of  peculiar  phrasing. 
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ticular  age,  except  insofar  as  he  lacks  substantially  all  trust- 
worthiness in  his  powers  of  observation,  recollection,  or 
narration,  on  the  specific  matter  to  be  testified.^  —  (W.  §§  505, 
506,509.) 

Art.  1.     Trial  Court  determines.    A  witness'  disqualifica- 

371  tion  on  this  ground  depends  on  the  circumstances  of  the 
particular  case  and  witness.  —  (W.  §  507.) 

CrosB-reference.  For  judicial  diacretum  in  general,  see  Rule  18 
(arUe,  §  49). 

Di8tingui8h  the  capacity  to  take  an  oatk  (theological  belieO» 
which  may  result  otherwise  and  is  affected  by  special  statutes 
(Rule  157,  post,  {  1285). 

Art.  2.    Capacity  presumed.    The  opponent  has  the  burden 

372  of  proving  the  witness  to  lack  capacity,  by  one  of  the  methods 
named  in  Rule  77  (ante,  §  364);  [but  a  person  under  the  age 
of  fourteen  is  presumed  to  lack  capacity.]  *  —  (W.  §  508.) 

Cross-reference.  For  the  methods  of  ascertaining  incapacity, 
see  furtner  under  the  Oath  (Rule  157,  Art.  3,  post,  §  1292). 


Sub-Topic  C:   Moral  DBPRAvrrY 

RULE  82.    General  Principle.    A  person  is  not  disqualified 

373  by  reason  of  moral  depravity,  or  of  any  particular  trait 
thereof,  or  of  any  fact  supposed  to  evince  such  a  trait.  — 
(W.  §  515.) 

Art.  1.     Alienage,  Race,  Color,  Sex,  Religian.    A  person 

374  is  not  disqualified  by  reason  of  birthplace,  race,  color,  sex, 
or  theological  or  religious  profession  or  belief.*  —  (W.  §§  516- 
518.) 

Cross^eference.     For  theological  capacity  to  take  the  oath 
see  Rule  157,  Art.  2  (post,  §  1287). 

^  This  principle  is  universally  accepted,  thoudb  seldom 
stated  in  so  broad  a  rule.  The  Code  States  and  a  few  others 
have  statutes,  with  special  phrasings. 

'This  presumption  is  generally  so  stated;  but  it  is  un- 
sound to  prescribe  any. 

'  In  a  very  few  jurisdictions,  Indians,  Chinese,  or  Negroes 
are  disqualified,  under  statutes. 
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Art.  2.    Conviction  of  Crime.    A  person  is  [not]  disqualified 

375  by  reason  of  conviction  of 

(a)   Perjury;  or, 

(6)   Any  other  crime.*  —  (W.  §$519-524.) 

Art.  3.   Self -confessed  Mendacity.   No  person  is  disqualified 

376  by  reason  of  testifying 

Par.  (a)  in  acknowledgment  of  crime  or  other  turpitude. 
—  (W.  §§  525,  526,  531.) 

[Par.  (6)  in  contradiction  or  retractation  of  a  prior  state- 
ment by  him,  oral  or  written,  private  or  official,  sworn  or 
unsworn.] »  — (W.  §§527-530.) 

Distinguish  (a)  an  estoppd  in  substantive  law; 

(6)  a  contradiction  of  an  official  certificate  by  other  wiir' 
nesses  (Rule  133,  Art.  5,  post,  §  905). 

'  Many  States,  in  their  statutes,  retain  disqualification 
b^r  conviction  for  perjury;  a  few  include  other  specified 
crimes.    There  should  of  course  be  no  such  exclusion. 

'  A  few  Courts  still  forbid  a  certifying  officer  to  contradict 
his  certificate;   but  this  is  unsound. 
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Topic  II:     Experiential  Capacitt 

RULE  83.    General  Principle.    Every  witness  must  be  fitted 

378  by  experience  to  comprehend  and  acquire  knowledge  on  the 
subject  proposed  to  be  testified.  Since  this  experience  is 
relative  to  the  subject  of  testimony,  a  person  may  be  qualified 
as  to  one  subject  and  not  as  to  another.  —  (W.  §§  554-556.) 

Art.  1.     General  and  Special  Experience;    Qualifications 

379  presumed.  Subjects  of  testimony  are  divided  into  two  classes: 
Those  on 'which  a  sufficient  experience  is  possessed  by  the 
normal  adult  person  in  the  community  (General  Experience) ; 
and  those  on  which  a  sufficient  experience  is  possessed  only 
by  those  who  have  followed  some  special  occupation,  trade, 
art,  science,  or  other  distinct  form  of  activity  (Special  Ex- 
perience; Experts).  For  testimony  to  the  second  class  of 
facts,  a  person  lacking  special  experience  is  disqualified.  — 
(W.  §§  556,  559.) 

Distinguish  the  Opinion  rule  (Rule  168,  post,  {  1410)  exclud- 
ing superfluouB  testimony,  i.  e,  where  the  jury  can  have  all  the 
data  laid  before  them  and  do  not  need  the  witness'  inferences; 
that  rule  often  excludes  testimony  from  witnesses  of  only 

general  experience,  t.  e.  qualified  under  the  present  principle; 
ut  it  also  might  admit  testimony  excluded  by  the  present 
principle. 

IllustraHon.  If  the  question  is  whether  a  fence  was  blown  down 
or  cut  down,  an  orainary  person  who  has  seen  it  might  be 
qualified  to  form  an  opinion  as  to  the  cause,  but  the  opinion 
rule  miffht  confine  him  to  stating  the  appearances  he  observed. 
But  if  the  length  of  the  fence  is  in  issue,  the  opinion  rule  would 
allow  him  to  state  this,  while  the  present  principle  might  require 
him  to  be  an  expert  (surveyor),  in  so  far  as  the  precise  length 
in  number  of  rods  was  desired. 

Art.  2.     Qualifications  presumed,     (jeneral  experience  is 

380  presumed  to  exist  in  every  person  offered  as  a  witness.  Special 
experience  must  be  shown  by  the  party  offering  th?  witness. 
—  (W.  S  560.) 

Ill 


SS  381-384  EXPERIENTIAL    CAPACITY 

lUtuiraiion.  To  read  English  needs  some  skill  acquired  by 
experience,  but  that  expenence,  being  common  to  all  members 
of  the  community,  is  presumed:  if  a  specific  witness  is  ofifered 
to  testify  to  woros  seen  on  a  placard,  out  he  is  in  fact  a  Rus- 
sian unable  to  read  English,  he  is  disaualified;  yet  the  op- 
ponent is  the  one  to  prove  the  disqualification.  But  if  tne 
placard  were  in  German,  thus  being  a  fact  needing  specisd 
experience^  the  witness'  special  experience  must  to  snown 
by  the  offering  party. 

Art.  3.    Who  is  qualified  as  Expert.    The  qualifications  of 

381  a  particular  witness  as  to  special  experience  (Expert)  depend 
on  the  circumstances  of  each  witness  in  the  case  in  hand.'  — 
(W.  §561.) 

Cross-references.  For  knowledge^  as  distinguished  from  expe- 
rience, see  Rule  86  (posf,  §  400). 

For  stating  the  grounds  of  an  expert  opinion,  see  Rule  83, 
Art.  2  (post,  §  380),  and  Rule  106  (post,  §  b5S). 

For  hypothetical  questions,  see  Rule  168  (post,  §  1416). 

For  impeaching  an  expert's  character,  see  Rule  100  (post, 
§529). 

For  limiting  the  number  of  experts,  see  Rule  167  (post, 
§  1401). 

For  summoning  experts  by  the  Court,  see  Rule  224  (post, 
§  1991). 

Art.  4.    Rules  for  Specific  Subjects  (Law,  Medicine^  etc,), 

382  In  applying  the  general  rules  of  Arts.  2  and  3,  the  following 
specific  rules  control : ' 

Par.  (a)    For  foreign  law,  the  witness  need  not  be  by 

383  profession  a  lawyer  or  judge.  —  (W.  §§  564,  565.) 

Cross-reference.  See  also  the  rule  as  to  knowledge  of  the 
specific  law  (Rule  86,  post,  §  400),  and  the  opinion  rule  (Rule 
173,  post,  1446). 

Par.  (h)     For    medical    topics  (health,  sanity,  poison. 

384  blood,  etc.) 

(1)  General  experience  qualifies  to  testify  to  apparent 
conditions. 

(2)  Where  special  medical  experience  is  needed,  a  general 

'The  general  rule  for  trial  CourVs  discretion  (Rule  18, 
ante,  §  49)  leads  to  the  same  result.  But  few  Courts  to-day 
leave  the  determination  to  the  trial  Court. 

'None  of  these  are  needed. 
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practitioner  in  good  standing  suffices  for  all  subjects  in- 
cluded in  ordinary  medical  training.  —  (W.  §§  568,  569.) 

Cras^^erencea.  See  also  the  rule  as  to  medical  knowledffe 
Rule  87,  Art.  1,  po8t,  {  416)  and  the  opinion  rule  as  applied 
to  sanity  (Rule  160,  po9t,  i  1430)  and  to  health  (Rule  175, 
pott,  i  1462). 

Par.  (c)    For  handwriting,  any  person  able  to  read  and 

385  write  is  qualified.  —  (W.  §  570.) 

Cross-reference.  See  also  the  rule  as  to  knowledffe  of  the  spe- 
cific hand  (Rule  87,  Art.  3,  post,  {  418),  and  the  opinion  rule 
(Rule  177,  post,  §  1475). 

386  Par.  (d)    For  value,  general  experience  qualifies. 

Cross^eference.  See  the  rule  as  to  knowledffe,  which  is  more 
detailed  (Rule  87,  Art.  4,  post,  §  422). 

Par.   (e).     For  speed,  general  experience  qualifies.  — 

387  (W.  §  671.) 

Cross^eference.     See  also  the  opinion  rule  (Rule   175,  post, 
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Topic  III:     Emotional  Capacitt 
Sub-Topic  A:   Pbcuniart  Interest 

RULE  84.    General  Principle.    No  person  is  disqualified  by 

388  reason  of  his  pecuniary  relation  to  a  party  or  his  pecuniary 
interest  depending  on  the  event  of  the  trial,  except  as  herein 
stated. 

Art.  1.    Criminal  Cases.    No  person  in  a  criminal  case  is 

389  disqualified  by  reason  of  being  a  party,  or  of  having  any  other 
interest  depending  on  the  event  of  the  trial  or  on  the  action 
of  prosecuting  officers.*  —  (W.  §§  488,  579,  580.) 

Cross-reference.    For  the  privilege  not  to  testify,  see  Rule  203 
(post,  §  1730). 

Art.  2.   Civil  Cases.  No  person  in  a  civil  case  is  disqualified 

390  by  reason  of  being  a  party  or  of  having  any  other  interest 
depending  on  the  subject  or  the  event  of  the  trial.  —  (W. 

§§488,577.) 

[Par.  (a)  Except  that  the  interested  stirvivor  of  a  tran»- 

391  action  with  a  decedent  or  other  person  since  disqualified 
is  not  qualified  to  testify  against  the  latter's  estate  as  to 
that  transaction,  unless  on  consent  or  implied  waiver  by 
the  latter's  representative.] » —  (W.  §§  488,  578.) 

Art.  3.     Testifying  to  Intent.    No  person  is  disqualified 

'  In  Georgia,  a  defendant  is  still  partly  disqualified.  In 
several  States  there  are  remnants  of  the  old  rules  disqualifying 
a  oondefendant  or  co-indictee,  and  here  the  statutes  have 
been  variously  construed. 

^  This  exception  obtains  in  all  but  four  States,  but  is  va- 
riously phrased  in  statutes.  Some  disqualify  for  the  whole 
suit,  others  for  the  transaction  only;  some  disqualify  all 
interested  persons,  other  the  parties  only;  etc.  The  wh(^ 
exception  is  unsound  and  does  harm. 
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§  392  to  testify  to  his  own  intent  or  other  mental  state  material  in 
the  case.*  — (W.  §§681,  1966.) 

Cross^eference,    See  the  rules  as  to  excluding  testimony  to 
another  person's  intent  (Rules  86,  174,  post,  §§  405,  1^57). 

Distinguish  the  substantive  law  of  libel,  contract,  etc.,  which 
may  make  the  party's  intent  immaterial 

Art.  4.    Mode  of  Proving  DiaquoLificaiion,    The  general 
393  rules  as  to  the  mode  of  proving  disqualification  (Rules  75- 
79,  ante,  §§362-366)  here  apply."—  (W.  §§583-587.) 


Sub-Topic  B:   Domestic  Relationship 

RULE  85.    General  Principle,    A  person  is  not  disqualified 

395  by  reason  of  domestic  relationship  to  a  party  to  the  cause, 
unless  herein  expressly  so  declared.  —  (W.  §  600.) 

Art.  1.    Huf^nd  and  Wife.    A  husband  or  wife  is  [not] 

396  qualified  to  testify  on  behalf  of  the  other  when  the  other  is 
a  party  or  otherwise  interested,  in  a  criminal  case  [or  in  a 
civil  case].*  —  (W.  §§  488,  605-620.) 

Cross^eferences.    For  the  privilege  not  to  testify  or  be  testified 
against,  see  Rule  202  (post,  §  1710). 
For  confidential  communications  aee  Rule  206  (post,  §  1812). 

• 

Art.  2.    Survivor's  Spouse.    The  husband  or  wife  of  a 

397  survivor  disqualified  under  Rule  84,  Art.  2,  par.  (a)  (on^, 
§  391)  is  also  disqualified.  —  (W.  §  608.) 

)  Art.  3.  Parent  and  Child  {Legitimacy).  A  married  father 
or  mother  may  not  testify  to  the  fact  of  non-access  [during 
marriage]  in  any  proceeding  where  that  fact  is  provable  to 

*  Except  in  Alabama  and  possiblv  elsewhere. 

'  This  is  now  of  consequence  only  for  the  exception  under 
Art.  2,  par.  (a);  but  the  local  modem  practice  does  not  always 
follow  the  common  law  rules. 

*Tbe  unbracketed  part  is  the  law  in  almost  all  States. 
For  civil  cases,  many  States  retain  a  disqualification,  variously 
phrased  by  statute.      These  are  anachronisms. 

115 


g  397  TESTIMONIAL    CAPACITY 

show  the  illegitimacy  of  a  child  bom  of  the  mother  after 
marriage.  P  —  (W.  §§  2063,  2064.) 

Cro88^eference8.    (1)   For  the  original  rule,  merely  requiring 
corroboration  for  the  mother,  Bee  Rule  180,  Art.  3  {poslf  (1521). 

(2)  For  the  presumption  of  legitimacy^  permitting  the  non- 
access  to  be  proved,  see  Rule  228  (post,  §  2080). 

'  This  rule  is  law  in  almost  every  State;  in  England  the 
bracketed  clause  appears  to  be  recognized.  The  rule  is  due 
to  an  historical  blunder,  and  is  Benseless  in  policy. 


116 


ii  400-404  TESTIMONIAL    QUALIFICATIONS 


Topic  IV:  Testimonial  Knowlbdgb 

RULE  86.   General  Principle.    The  first  element  in  testimony 

400  is  means  of  knowledge  of  the  matter  to  be  testified.  Means 
of  knowledge  implies  a  physical  opportunity  to  use  the  senses 
in  observing.  —  (W.  §§  650,  656.) 

Art.  1.    Knowledge  not  presumed.    The  party  offering  the 

401  witness  must  show  him  quadified  as  to  means  of  knowledge.  — 
(W.  J  654.) 

Art.  2.    Means  of  knowiedqe  specified.    The  witness  may 

402  state  the  facts  supplying  the  means  of  his  knowledge,  even 
though  such  facts  would  not  otherwise  be  admissible.  — 
(W.  §  655.) 

Cross-references.  The  rule  of  mvJUipU  admissitnliiy  (Rule  15, 
anUf  i  42)  permits  this,  and  the  hearsay  rule  does  not  forbid 
it  (Riue  155,  post,  §  1240);  but  the  rule  for  preventing  undue 
prejudice  mignt  always  be  invoked  (Rule  16o,  post,  §  1390). 

Illustration.  A  witness  is  asked  how  he  is  able  to  identify 
the  defendant  as  the  person  present  at  an  affray,  and  replies, 
"  Because  he  was  the  man  who  stole  my  wagon,"  or  **  Be- 
cause my  foreman  said  it  was  the  man,  etc.";  here  the  undue- 
prejudice  rule  18  the  only  one  that  could  exclude. 

Distinguish  the  opponent's  right  to  cross-eaximine  to  the  means 
of  knowledge  (Rule  106,  Art.  2,  post,  §  561). 

Art.  3.     Knowledge  need  not  be  Positive.     A  witness  is 

403  qualified  though  his  means  of  knowledge  results  only  in  a  belief 
or  impression,  not  a  positive  conviction.*  —  (W.  §  658.) 

Cross-reference.  See  also  the  opinion  rule  (Rule  174,  post, 
i  1457),  and  the  rule  for  recoUection  (Rule  88,  post,  §  427), 
which  in  some  aspects  apply  to  a  testimonial  ^'  impression." 

Art.  4.    Data  miLst  be  Rational.    A  witness  is  not  qualified 

404  whose  means  of  knowledge  appears  to  be  only  data  not  ration- 

*Tbe  rulings  here  are  often  ambiguous,  owing   to  the 
opinion  rule. 
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ally  capable  of  forming  means  of  knowledge.  —  (W.  §§  659- 
663.) 

lUustratians,  A  witness  may  testify  to  a  peraon's  identity 
from  having  only  heard  his  voice;  or  to  another  person's  state 
of  mind,  from  having  observed  his  conduct:  ana  a  biological 
expert  may  testify  to  the  nmnber  of  oval  microbes  on-  the 
pomt  of  a  needle,  or  a  medical  expert  to  the  probable  duration 
of  a  heart^lesion;  but  in  the  third  class  of  cases  some  Courts 
may  (over-rashly)  exclude  testimony  in  the  narrow  idea  that 
the  matter  is  not  humanly  knowabie,  and  in  the  fourth  class 
mav  exclude  it  because  in  substantive  law  no  recovery  can 
be  had  for  merely  contingent  injuries. 

Art.  5.    Personal  Observation  required.    A  witness  is  not 

405  qualified  whose  means  of  knowledge  was  not  substantially 
the  personal  observation  of  his  own  senses.  —  (W.  §  657.) 

In  particular,  a  witness  whose  means  of  knowledge  was 
hearsay  assertions  of  others  is  not  qualified; 
except  as  follows: 

Par,  (a)  a  public  officer* s  testimony  to  the  records  or 

406  acts  of  his  subordinates  or  predecessors.  —  (W.  §  665.) 

Par,  (&)  a  person  using  standard  scientific  inetruments 

407  and  formulas  prepared  by  another  person.  —  (W.  §  665.) 

Par.  (c)  an  expert  using  the  reported  data  of  fellow- 

408  scientists;  — W.  §665.) 

in  particular,  a  legal  expert  who  has  studied  printed 
sources  of  foreign  law  *  —  ( W.  §  690.)  and 
a  medical  expert  who  has  studied  printed  medical  data.  — 

(W.  5  687.) 

« 

[Par.  (d)  &  medical  expert  who  has  taken  into  considera- 

409  tion  the  statements  of  the  patient  or  his  attendants.]  — 
(W.  §  688.) « 

Cross-reference,  For  the  admissibility  of  the  paHenJ^s  own 
words,  under  the  hearsay  exception,  see  Rule  153,  Art.  1  {post, 
J  1201). 

Par.  (e)  a  person  who  testifies  to  the  contents  of  a  docu- 

410  ment  read  to  him  by  another  person,  as  provided  in  Rule 
128,  Art.  3  {post,  §  823). 

*  This  is  perhaps  more  liberal  than  all  Courts  would  rule. 
'  Some  Courts  refuse  to  go  this  far,  making  various  limita- 
tions; but  common  sense  colls  for  the  above  rule. 
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Par.  (f)  a  person  who  testifies  to  his  ovm  age,  —  (W. 

411  §667.) 

Crosa^ejerence,  For  the  rule  permitting  this  as  a  statement 
of  famuy  hearsay,  see  Rule  140  {post,  §  960). 

[Par.  ig)  a  person  who,  having  listened  on  the  tdephone, 

412  testifies 

(1)  to  the  ideniiiy  of  the  speaker  though  not  recogniz- 
ing the  voice, 

(2)  or  to  the  tenor  of  the  utterances  though  trans- 
mitted by  a  third  person.] »  —  (W.  §§  669,  2155.) 

Cross-reference.  For  the  authentication  of  a  telephone  mes- 
sage, see  further  Rule  188  {post,  §  1594). 

Art.  6.     Negative  Knowledge.    A  witness  is  qualified  to 

413  testify  in  denial  who  was  so  placed  that  he  probably  would 

have  observed  the  fact  if  it  had  occurred.  —  (W.  §  664.) 

lUusiration.  A  person  waiting  at  a  railroad  croasinf  may 
testify  that  the  whistle  was  not  olown,  because  he  would  have 
heard  it  if  it  had  been. 

Art.  7.     Hypothetical  Forms  of  Knowledge.     Where  an 

414  expert  has  not  personally  observed  the  data  on  which  his 
inference  is  based,  they  may  be  supplied  to  him  by  hypo- 
thetical statement,  their  proof  being  made  by  other  evidence ; 
according  to  the  rules  for  h3rpothetical  questions  (Rule  168, 
Art.  3,  post,  5  1416). 

The  same  may  be  done  for  a  witness  to  value,  who  has 
knowledge  of  the  class  of  values  involved,  but  has  not  ob- 
served the  object  to  be  valued.  —  (W.  §  653.) 

RULE  87.     Knowledge  on  Specific  Subjects.     A  witness' 

415  qualification  as  to  means  of  knowledge  on  a  specific  subject 
depends  upon  the  circumstances  of  each  witness  and  case ; 
subject  to  the  following  specific  rules: 

Art.  1.     Sanity.     A  witness  to  sanity  or  the  reverse  is 

416  qualified  who  has  had  sufficient  observation  of  the  person  to 
form  a  belief  as  to  his  mental  condition.  —  (W.  §  689.)  * 

^  Most  Courts  do  not  yet  go  so  far,  at  least  on  the  latter 
point,  where  some  limitation  to  conversations  with  agents  is 
usually  made;   but  the  above  simple  rule  is  strict  enough. 

'  The  phrasings  vary  in  different  Courts,  but  all  are  mere 
forms  or  words.  In  the  Code  States  a  statute  sometimes 
defines. 
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Diatinguiah  the  opinion  rule  as  applied  to  such  testimony 
(Rule  160,  post,  i  1430). 

Art.  2.    Reputation.    A  witness  to  reputation  must  have 

417  resided  in  the  place  of  the  reputation.  —  (W.  §§  691,  692.) 

Art.  3.     Handwriting,     The  means  of  knowledge  of  a 

418  witness  who  testifies  that  a  specific  piece  of  handwriting  is 
or  is  not  that  of  a  specific  person  must  be  either 

(A)  the  having  seen  that  person  make  that  writing  or  the 
having  heard  him  (if  a  party  opponent)  admit  the  making  of 
it;  or. 

(B)  the  having  means  of  knowledge  of  that  person's  style 
of  handwriting,  so  as  to  compare  the  style  with  the  specific 

^      piece  in  issue. 

The  latter  method  may  include  three  varieties,  in  each  of 
which  the  necessary  elements  are  (1)  the  style  of  handwriting, 
and  (2)  the  identity  of  the  writer.    These  three  varieties  are 

(a)  by  seeing  that  person  make  other  writings; 

(&)  by  seeing  writings  purporting  to  be  that  person's  and 
otherwise  known  to  be  his; 

(c)  by  seeing  writings  purporting  to  be  that  person's  but 
not  otherwise  known  to  be  his.  —  (W.  §  693.) 

Par,  (a).    A  witness  who  qualifies  by  having  seen  the 

419  person  make  a  writing  need  not  have  seen  it  done 

(1)  often,* 

(2)  nor  recently, 

(3)  nor  in  any  specific  quantity; 

(4)  and  the  writing  may  be  one  made  by  a  party  after 
controversy  begun.*  —  (W.  §§  694-697.) 

Par,  (b),    A  witness  who  qualifies  by  having  seen  writ- 

420  ings  purporting  to  be  that  other  person's  has  sufllcient 
means  of  knowledge  of  the  writer's  identity 

(1)  if   the  person  has  expresdy  admitted  making  the 
writing;  — (W.  §700.)  or 

(2)  if  the  person  has  by  conduct  (e.  g,  by  paying  a  note) 
impliedly  admitted  making  it;  —  (W.  §  701.)  or 

*  As  the  rulings  go,  once  is  enoush. 

'  This  is  sometimes  denied;  but  tne  simple  rule  above  does 
no  harm. 
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.  (3)  if  a  correspondence  has  been  exchanged,  circumstaQ- 
tially  indicating  genuineness;  *  —  (W.  §  702.)  or 

(4)  if  the  witness  is  a  derk  or  custodian  of  records  and  the 
writings  purport  to  be  those  of  an  employer  or  other  person 
whose  writings  are  naturally  there  found.*  —  (W.  §§  703 
704.)  or 

(5)  if  the  witness,  testifying  to  bank-notes  or  other  paper 
currency,  has  found  them  to  pass  current  without  dispute.' 

—  (W.  5  705.) 

Par,  (c).    Where  the  witness  qualifies  by  seeing  writing 

420  not  known  to  him  to  be  the  purporting  maker's,  he  must 
be  an  expert  in  handwriting,  by  virtue  of  the  Opinion 
rule,  and  the  authenticity  of  the  specimen-writings  must 
be  evidenced  by  other  testimony,  subject  to  the  pro- 
visions of  Rule  177  (post,  §  1475). 

Par,  (d).    When  a  witness  is  qualified  by  knowledge  of 

421  the  t3rpe  of  handwriting,  and  is  desired  to  identify  the 
handwriting  of  a  specific  document,  the  document  must 
be  produced  before  him  in  court;  unless  he  has  already 
seen  it,  or  unless  it  is  produced  by  photographic  copy 
under  Rule  93,  Art.  2  {post,  §484),  or  unless  other 
special  circumstances  are  deemed  sufficient.  —  (W.  §  1185, 
notes  6-9.) 

Distinction,  Whether  a  Court  will  order  a  document  to  be 
taken  from  the  files  and  sent  to  a  deposing  witness  out  of 
court  is  a  different  question. 

Art.  4.    Volue,    A  witness  to  value  need  not  have  had  a 

422  special  training  or  occupation ;  *  but  he  must  be 

(1)  familiar  with  the  standard  of  value  for  the  class  of 
objects  in  question,  and 

(2)  acquainted  with  the  specific  object  to  be  valued  — 
(W.  §§  712,  720.) 

subject  to  the  following  distinctions  and  qualifications: 


>  Some  Courts  require  more  than  this;  the  phrasing  differs. 
'Phrasings  differ.     Some  Courts  are  less  liberal;    some 
limit  the  rule  to  ancient  records. 
'  Phrasines  differ. 
*  This  is  broader  than  most  Courts  put  it. 
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Par,  (a).    For  rea%-value,  the  witness  need 

423  (1)  not  be  a  dealer  in  land; 

(2)  nor  have  had  dealings; 

(3)  nor  have  heard  of  specific  sales.  —  (W.  §§  714,  720.) 

Par,  (6).    For  «emce«-value,  the  witness 

424  (1)  need  not  have  followed  the  occupation  of  the  party 
rendering  services;  *  and 

(2)  may  be  the  party  himself.  —  (W.  §  715.) 

Par,  (c).    For  persono/Zy-value,  the  witness 

425  (1)  need  not  be  a  dealer;  and 

(2)  may  be  the  owner  himself; —  (W.  §716.) 

(3)  if  there  is  a  market  value,  he  must  have  had  the 
means  of  knowing  it,  by  acquaintance  with  the  trans- 
actions.'  —  (W.  §§  717-719.) 

Cross^eferencea.  For  other  sales  as  evidence  of  value,  see  Rule 
73  (anU,  §  354). 

For  the  opinion  rule  applied  to  value-testimony,  see  Rule 
170  (post,  i  1435). 

For  market  reports  of  value  as  hearsay  admitted  by  excep- 
tion, see  Rule  150,  Art.  2  (post,  §  1182). 

'  This  is  more  liberal  than  most  Courts. 

'  The  rulings  as  to  the  last  clause  differ  in  phrasing. 
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Topic  V:  Testimonial  Rbcollection 

RULE  88.    General  Principle.    The  second  element  in  testi- 

427  mony  is  recollection;  and  this  recollection  should  adequately 
represent  the  impressions  originally  received  by  his  observa- 
tion. —  (W.  §  725.) 

But  there  are  no  specific  rules  of  law  disqualifying  for  lack 
of  recollection;  in  particular. 

Par.  (a).    No  specific  degree  or  quality  of  vividness  or 

428  certainty  of  recollection  is  required;  and  any  "  impres- 
sion/' *'  belief/'  or  the  like,  may  be  admissible  in  the 
circumstances  of  the  case.*  —  (W.  §§  726-729.) 

Distinguish  (1)  an  "  impression "  which  signifies  that  the 
witness  lacked  any  'personal  chservaiion  (Rule  86,  anUf  §  405). 
(2)   an  "  impression/'  "  understanding/'  etc.,  which  may 
be  excluded  by  the  opinion  rule  (Rule  174,  post^  §  1457).* 

Illustrations.  A  witness  to  a  railroad  collision  testifies  to  his 
"  impression  "  that  the  whistle  was  blown  when  the  train 
was  still  200  yards  away;  this  is  admissible,  so  far  as 
it  signifies  merely  that,  though  he  saw  and  heard  it,  he 
was  not  positive  as  to  the  distance  observed  {ante,  §  403^, 
or  is  not  now  clear  in  memory  (S  428);  but  is  inadmissible 
if  it  signifies  that  he  speaks  onl^  from  what  bystanders 
said  (ante,  §  405),  or  if  the  opinion  rule  is  (erroneously) 
applied  {post,  §  1458). 

Art.  1.   Specifying  the  Grounds  of  Recollection.   The  witness 

429  may  on  direct  examination  state  the  circumstances  that  form 
the  special  grounds  of  his  recollection,  subject  to  the  pro- 
visions of  Rule  86  (antCf  §  402) ;  and  on  cross-examination 
he  may  be  required  to  do  the  same,  subject  to  the  provisions 
of  Rules  101  and  106  (post,  §§  532,  558).  —  (W.  §  730.) 

Art.  2.    Past  and  Present  Recollection.    A  witness'  recol- 

430  lection  may  be  past  or  present. 

'  The  rulings  are  sometimes  inconsistent  in  appearance, 
because  of  the  above  distinctions. 
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(1)  A  past  recollection  must  have  been  recorded,  subject 
to  the  provisions  of  Rule  89. 

(2)  A  present  recollection  may  be  revived,  refreshed,  or 
stimulated,  subject  to  the  provisions  of  Rule  90.^ 


RULE  89.    Past  Recollection  Recorded.    A  past  recollection 
431  recorded  may  be  used,  subject  to  precautions  for  securing  the 
adequacy  of  the  recollection  and  the  accuracy  and  identity  of 
the  memorandum;  as  follows: — (W.  §§734-736.) 

CrosB^eferences,  For  a  stenographer's  notes  of  teetimony, 
compare  also  the  rules  as  to  calling  the  stenoffravher  under  the 
hearsay  exception  (Rule  148B,  Art.  3,  post,  §  1134),  as  to 
accounting  for  the  witness'  absence  (Rule  136,  Art,  2,  post, 
i  930),  and  as  to  sameness  of  issues  and  parties  (Rule  135,  Art. 
2,  post,  i  919). 

For  a  notary's  certificate^  compare  the  rule  for  admitting  it 
as  a  hearsay  exception  (Rule  148  C,  Art.  1,  post,  {  1146). 

For  an  attestin^witness  verifying  his  signature,  compare  the 
rule  admitting  it  when  he  is  deceased,  etc.  (Rule  141,  post, 
i  1000).  —  (W.  §  737.) 


Art.  1.   Recollection  fresh  wh^  recorded.   The  memorandum 
432  must  have  been  made  when  the  matter  was  fairly  fresh  in 
recollection;  but  the  time  depends  on  the  circumstances  of 
each  case.  —  (W.  §  745.) 


Art.  2.    Accuracy  of  Record.    The  witness  must  be  able  to 

433  say  that  he  believed  the  memorandum  correct  at  that  time; 

either  (1)  by  now  remembering  that  belief, 
or  (2)  by  now  relying  upon  a  habit  of  correctness,  on  the 
handwriting,  or  on  other  indicia.*  —  (W.  §§  746,  757.) 

Illustration^.    The  second  mode  is  usually  the  case  for  notariee, 
attesting-wUnesses,  stenographers ,  hook-keepers,  etc. 

Par.  (a).    The  witness  must  be  qualified  by  personal 

434  observation  of  the  matter  recorded,  as  required  by  Rule 
86  (anU,  §  405).  —  (W.  §  747,  n.  8.) 

*  There  are  a  few  Courts  which  still  do  not  fully  reoognise 
the  distinction. 

'  In  Massachusetts,  the  record  must  probably  have  been 
one  of  a  set  of  regular  entries* 
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Par.  (&).    But  the  witness  need  not  himtdf  have  wriUen 

435  the  memorandum,  provided  he  saw  it  and  knew  its  cor- 
rectness at  a  time  when  his  recollection  was  fairly  fresh.  — 

(W.  §  748.) 

Art.  3.    Original  and  Copy,    The  original  memorandum  is 

436  required,  if  procurable,  according  to  the  rules  for  producing 
original  writings  (Rule  126,  postf  §  747);  otherwise  a  copy  may 
be  used.  —  (W.  §  749.) 

Par,  (a).     This  copy  may  be  by  a  differetU  person, 

437  provided  the  maker  of  the  original  also  testifies.  —  (W. 
§  750.) 

Art.  4.    Joini  Testimony  of  Observer  and  Recorder.    Where 

438  one  person  observed  the  events  and  orally  stated  them  to 
another  person,  and  the  other  person  duly  recorded  the 
statement,  the  record  is  admissible  on  their  joint  testimony 
to  their  respective  parts.*  —  (W.  §  751.) 

Illustration.  A  wagon-driver  loads  iron  rods,  calling  out  the 
pieces  at  each  trip  to  the  shipping-clerk,  who  notes  the  items 
of  the  load  aa  they  are  called  out,  but  does  not  see  the  goods 
taken  and  loadea;  the  memorandum  may  be  used  upon 
the  joint  testimony  of  the  driver  and  the  clerk;  because 
each  thus  furnishes  one  element,  and  both  together  complete 
all  that  would  have  been  required  for  one  person  alone.  If 
one  alone  testifies,  the  rule  of  Par.  (a)  applies. 

Par.  (a).    Where  either  the  observer  or  the  recorder  is 

439  not  in  court,  and  only  the  other  testifies,  the  memorandum 
is  admissible  only  if  it  satisfies  the  hearsay  exception  for 
regular  entries  (Rule  142,  po^,  §  1002). 

Art.  5.    Opponent's  Inspection.    The  memorandum  must 

440  be  shown  to  the  opponent,  on  request,  before  or  after  use  by 
the  witness,  for  inspection,  and  for  cross-examination;  pur- 
suant to  Rule  161,  Art.  8  {post,  §  1345).  —  (W.  §  753.) 

Art.  6.    Record  forms  Part  of  Testimony.    A  record  duly 

441  made  and  used  forms  part  of  the  witness'  present  testimony, 

*  Note  that  here  the  memorandum  need  not  have  been  a 
regular  entry,  though  it  commonly  is,  and  though  some  Courts 
assume  that  it  must  be. 
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and  may  therefore  be  shown  or  handed  to  the  jury  by  the 
party  oflfering  it.»  — -  (W.  §  754.) 

Art.  7.    Present  Recollection  not  preferred.    A  past  recorded 

442  recollection  may  be  used,  even  though  the  witness  has  some 
present  recollection.'  —  (W.  §  738.) 

[[Art.  8.    Past  Unrecorded  Recollection.   A  past  recollection 

443  not  recorded  may  be  testified,  if  the  subject  is  so  simple  that 
error  is  unlikely.'  —  (W.  §  744.)  ]] 

lUiistraiion.    An  alleged  robber  is  freshly  arrested,  and  at  the 

Solice-station  the  robbed  man,  on  seeing  the  person  arrested, 
eclares  him  to  be  the  robber.  At  the  time  of  the  trial,  the 
robbed  man  is  unable  to  recall  the  features  and  identify  the 
accused;  nevertheless  he,  or  one  who  heard  him  at  the  police* 
station,  may  testify  to  the  identification  as  then  made. 

Cross-Reference.  This  could  also  come  in  under  Rule  113  {post, 
i  619). 

RULE  90.    Present  Recollection  Refreshed.    For  the  purpose  of 

444  refreshing  and  improving  a  dormant  recollection,  a  witness 
may  use  any  artificial  aid  which  under  the  circiunstances  is 
appropriate  and  does  not  seem  improperly  suggestive.*  — 
(W.  §  758.) 

Cross-reference.  Where  the  assistance  is  to  be  made  by 
questions  from  counsel,  or  the  like,  the  rules  for  leading  quea^ 
tions,  and  other  forms  of  suggestionf  apply  (Rules  91  and  92, 
post,  {§  454,  461). 

Par.   (a).     In  particular,   any  writing  may  be  used; 

445  subject  to  the  following  provisions:  *  —  (W.  §  758.) 

Cross-reference.  For  improper  suggestion  by  rmitings  of 
counsel,  depositions,  etc.,  see  Rules  91  and  94  {post,  {f  454, 
488). 

J.  '  Some  Court*  make  verbal  distinctions,  e.  g.,  that  it  is  not 
'^  independent "  evidence;    but  almost  all  acknowledge  the 

of  practice. 

his  is  denied  in  the  New  York,  Federal,  and  a  few  other 
Courts. 

'This  is  not  law,  except  probably  for  the  case  given  in 
illustration. 

*  The  trial  Court  here  determines  (Rule  18,  ante,  {  49). 

*  On  most  of  the  following  details,  there  are  Courts  which 
hold  the  contrary,  by  confusion  of  the  subject  with  that  of 
Rule  89. 
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Art.  1.     Writing  not  Made  by  Witness.    The  writing  is 

446  [not]  required  to  be  one  made  by  the  witness  himself.^  — 
(W.  §  759.) 

Art.  2.    Not  an  Original.    The  writing  is  [not]  required  to 

447  be  an  original.*  —  (W.  §  760.) 

Art.  3.    Not  Made  at  the  Time.    The  writing  is  [not]  re- 

448  quired  to  have  been  made  freshly  after  the  time  of  the  event.* 
—  (W.  §  761.) 

Illustration.  A  deposition  or  report  of  former  testimony  may 
be  thus  used. 

Distinguish  (1)  the  rule  against  impeaching  one*s  own  witness 
(Rule  97,  Art.  4,  post,  §  504),  and 

(2)  the  rule  against  using  self-contradictions  as  independent 
evidence  (Rule  108,  Art.  5,  post,  {  589),  as  applied  to  deposi- 
tions and  former  testimony. 

Art.   4.     Opponent's  Inspection.     The  writing  must  be 

449  shown  to  the  opponent,  on  request,  as  provided  in  Rule  89, 
Art.  5  (ante,  §  440).'  —  (W.  §  762.) 

Art.  5.    Writing  not  a  Part  of  Testimony.    The  writing  does 

450  not  become  a  part  of  the  witness'  testimony,  and  therefore 
the  party  offering  the  witness  is  not  entitled  to  read  or  show  it 
as  evidence  to  the  jury; '  though  he  is  compellable  to  show  it  to 
the  jury,  on  request  of  them  or  of  the  opponent,  pursuant  to 
the  principle  of  Art.  4,  above.  —  (W.  §  763.) 

Art.   6.     Refreshing  on  Cross-examination.     The   cross- 

451  examining  party  may  require  a  witness  to  refresh  his 
memory  by  a  writing,  subject  to  other  applicable  rules.  — 
(W.  §  764.) 

Cross-references.  See  the  references  under  Art.  3,  above,  and 
the  rule  for  showing  a  document  on  cross-examination  (Rule 
161,  Art.  8,  post,  §  1345). 

*  There  are  rulings  erroneously  omitting  the  "  not." 
'  A  few  Ck>urtB  deny  or  doubt  this,  without  grounds. 
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Topic  VI:  Testimonial  Nabration  (Communication) 

RULE  91.   General  Principle,  The  third  element  in  testimony 

454  is  Narration  (or,  Ck)mmunication).  It  should  correctly  repro- 
duce and  intelligibly  express  the  witness*  actual  and  sincere 
recollection. 

The  rules  for  that  purpose  are 

either  (1)  rules  arising  from  general  risks  affecting  all  forms 
of  testimonial  utterance  (Art.  1,  below); 

or  (2)  rules  arising  from  a  specific  form  of  testimonial 
utterance  (Rules  92-95,  below).  —  (W.  §  766.) 

Art.  1.    General  Rules  to  prevent  Improper  Suggestion  in 

455  Sundry  Ways,  Testimony  subjected  to  any  method  of  sug- 
gestion or  instruction,  involving  substantial  danger  that  the 
testimony  will  fail  to  represent  the  witness'  sincere  and  actual 
recollection,  may  be  excluded;*  —  (W.  §786.) 

in  particular,  where  the  witness 

Par,  (a)    Uses  writings  under    pretence  of  refreshing 

456  recollection  (as  provided  in  Rule  90,  ante,  §§  444-451). 

Par,  (b)    Remains   in  court  during   the  testimony  of 

457  other  witnesses  (as  further  governed  by  Rule  162,  Art.  2, 
post,  §  1316);  or 

during  an  argument  of  counsel  as  to  the  admissibility 
of  the  witness'  testimony.  —  (W.  §  786.) 

Par,   (c)     Is  recalled  for  a  pretended  correction   (as 

458  further  governed  by  Rule  164,  Art.  6,  post,  §  1380). 

Par,  (d)    Has  conferred  with  counsel,  before  the  giving 

459  of  testimony,  for  the  purpose  of  shaping  his  testimony  as 
desired.  —  (W.  §  788.) 

■The  rule  for  trial  Court's  discretion  here  applies  (Rule 
18,  anU,  i  49). 
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Art.  2.   Specific  Rules  affecting  the  Form  of  Testimony.   The 
460  rules  arising  from  a  specific  form  of  testimony  are  classified 
according  as  the  witness'  statement  varies  from  the  simple  and 
usual  form  in  being 

(A)  not  an  uninterrupted  narrative,  but  given  by 
answers  to  interrogations  of  counsel  (Rule  92) ;  or 

(B)  not  expressed  in  words,  but  in  gestures  or  other 
symbols  (Rule  93);  or 

(C)  not  uttered  orally,  but  in  writing  (Rule  94) ;  or 

(D)  not  intelligible  directly  by  the  tribimal,  but  re- 
quiring assistance  to  interpret  (Rule  95).  —  (W.  §  766.) 


Sdd-Topic  A:    Testimonial  Interrogation 

RULE  92.    General  Principle.    A  witness'  testimony  may  be 

461  given  by  making  answers  to  questions  of  counsel;  subject  to 
the  following  provisions: —  (W.  §  768.) 

Distinctions.     The  following  rules  are  independent  of  the 
present  ones: 

(1)  For  the  order  of  topics  and  the  order  of  direct  and  cross- 
examination  (Rules  162-164,  post,  §§  1350-1380). 

(2)  For  the  right  of  opportunitv  of  cross-examinaHon,  and 
the  exceptions  (Kule  135,  post,  {  913). 

(3)  For  the  kind  of  facts  admissible  to  impeach,  on  cross- 
examination  or  otherwise  (Rules  101-106,  post,  {§  532-^565). 

(4)  For  impeaching  one*s  own  vntness  on  cross-examination 
(Rule  97,  Art.-  4,  post,  {  504). 

Art.  1.   Leading  Questions.   A  leading  question  is  one  which 

462  suggests  the  specific  tenor  of  the  answer  desired  from  a 
witness  presumably  favorable  to  the  party  questioning, 
and  is  forbidden, 

unless  the  circumstances  of  the  case  render  it  not  im- 
properly suggestive  or  make  it  nevertheless  necessary;  ^ 
—  (W.  §§  769,  770.) 
subject  to  the  following  provisions: 

Par.  (a).    A  question  which  in  form 

463  (1)  assumes  a  controverted  fact,  or 

'  Thus  the  trial  Court's  discretion  controls  (Rule  18.  ante, 
§49). 
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(2)  permits  the  simple  answer '  yes  '  or '  no,' 
is  usually  improper; 

and  a  question  which 

(3)  states  alternatives  requiring  a  verb  in  the  answer 
is  usually  not  improper.*  —  (W.  §§  771,  772.) 

Illustrations.   (1)  "  What  was  A  doing,  when  B  stabbed  him?  " 
this  is  leading  as  to  the  second  dauae  only. 

(2)  '^  Did  B  stab   A  without  saying  anything    to  warn 
him?" 

(3)  "  State  whether  A  did  or  did  not  stab  B." 

Par.  (b).    On  crosa-examinationf  a  leading  question  is 

464  usually  not  improper.'  —  (W.  §  773.) 

Distinguish  (1)  the  ensnaring  or  mideading  question  on  cross- 
examination  (Art.  2,  post,  i  467); 

(2)   the  rule  against  asking  for  one^s  own  case  on  cross- 
examination  (Ru^  164,  Art.  4,  post,  {  1376). 

Par.  (c).    On  direct  examination,  a  leading  question  is 

465  usually  not  improper 

.    (1)  where  the  witness  is  hostile,  biased,  or  otherwise 
unlikely  to  accept  suggestions; —  (W.  8  774.)  or 

(2)  where  the  matter  asked  about  is  preliminary  and 
undisputed.  —  (W.  §  776.) 

Par.  (d).    A  leading  question  is  usually  allowable,  by 

466  necessity^  where  the  witness 

(1)  has  exhausted  his  recollection', —  (W.  §  777.)  or, 

(2)  cannot  comprehend,  by  reason  of  infancy,  illness, 
illiteracy,  alienage,  or  otherwise,  the  subject  of  testi- 
mony sought  from  him ;  —  (W.  §  778.)  or, 

(3)  is  asked  as  to  the  precise  toords  of  another  person's 
utterance.  —  (W.  §779.) 

Cross-Reference.     For  a  dying  dedarant,  see  Rule  138  (post, 
S  951). 


Art.  2.     Misleading  Questions  on  Cross-examination.    A 

467  question  to  an  opponent's  witness,  assuming  as  true  a  matter 

which  he  has  not  yet  testified  to,  or  otherwise  implying  into 

*  On  form  (3)  the  rulings  are  divergent. 

*  Some  Courts  deny  this,  but  unsoundly. 
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his  testimony  unfavorable  matters  not  yet  admitted  by  him, 
18  not  aUowable.  —  (W.  §  780.) 

lUuairations.  To  a  witness  who  denies  that  he  made  an  assault: 
"  What  did  he  say  to  you  before  you  used  your  knife? " 
To  a  witness  who  testifies  to  the  words  of  an  allef^ed  slanderous 
statement:  "  Are  you  always  so  particular  in  listening  to  the 
truth  about  your  friends?  " 

Distinguish  the  following  rules: 

(1)  Allowing  a  cross-examiner  to  withhold  the  ultimaU  puT' 
pose  of  his  ciuestion  (Rule  163,  Art.  2,  post,  {  1360). 

(2)  Forbidding  a  cross-examiner  to  cusert  in  araument  a 
matter  not  evidenced  (Rule  156,  Art.  3,  posif  {  1271). 

Cross-references.  The  present  principle  is  applied  also  in 
forbiddm^  a  cross-exammer  to  insinuate  misconduct  on  cross- 
examination  to  character  (Rule  106,  Art.  2,  post,  {  552). 

Art.  3.    Intimidating  Questions  on  Cross-examination.    A 

468  question  which  in  manner  or  substance  is  calculated  im- 
properly to  intimidate  or  disconcert  a  witness,  and  thus 
groundlessly  to  make  testimony  appear  less  trustworthy  than 
it  is,  is  not  allowable.'  —  (W.  §  781.) 

Art.   4.     Repetition  of  Questions,     The  repetition  of  a 

469  question  is  allowable  or  not,  according  to  its  purpose  and  the 
circumstances  of  the  case.*  —  (W.  §  782.) 

Par.  (a).    Repeating  an  unanswered  question  upon  a 
matter  dready  ruled  to  be  inadmissible  is  not  allowable. 

Par.  (h).     Repeating  a  question  once  answered  in  the 

470  same  direct  or  the  same  cross-examination,  or  questioning 
on  the  same  matter  in  other  form,  is  not  allowai>le. 

Cross-reference,  For  the  rule  against  putting  in  on  rebuttal 
matters  belonging  to  the  case  in  chief,  see  Rule  164,  Art.  4 
{post,  i  1376). 

Par.  (c).    Repeating  on  cross-examination  the  questions 

471  already  put  on  direct  examination,  or  questioning  on 
precisely  the  same  details,  is  usually  allowable. 

Par.  (d).     Repeating  on  cross-examination  the  same 

472  question   already  properly  asked  on  cross-examination 

'  All  Courts  concede  this.    Many  trial  judges  ignore  it. 
'The  trial  Ck>urt's  discretion  thus  determines  (Rule  18, 
ante,  {  49). 
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but  ansioered  unfavorably  or  not  answered,  for  the  purpose 
of  inducing  the  witness  to  chan^  his  answer,  is  usually 
not  allowable.^ 

Art.  5.     Length  of  Examination;   Number  of  Examiners. 

473  (1)  The  examination  of  a  witness  by  more  than  one  counsel 
on  the  same  side  during  a  single  stage  of  testimony  is  usually 
not  allowable. 

(2)  The  length  of  time  of  examination  of  a  witness  may  if 
necessary  be  fixed  beforehand.  —  (W.  $  783.) 

Art.  6.    Questions  by  the  judge.    The  trial  judge  may  put 

474  questions,'  pursuant  to  Rule  224  (post,  $  1990); 

(2)  and  a  leading  question  is  allowable.  —  (W.  $  784.) 

Art.    7.     Narration  without  Questions;    Non-Responsive 

475  Answers.  The  witness  may  testify  on  any  specified  subject 
without  waiting  for  questions  as  to  details,  unless  in  a  par- 
ticular instance  he  appears  likely  to  insert  irrelevant  matters. 

Par,  (a).  In  a  deposition  taken  in  writing  by  commission 
out  of  court,  where  counsel  for  the  parties  do  not  attend  to 
examine,  the  testimony  must  be  given  on  specific  inter- 
rogatories. —  (W.  §  785.) 

Par.  (b),  A  response  stating  matters  not  asked  about  in 
a  question  is  not  objectionable  if  relevant.  —  (W.  §  785.) 

Cross-reference,  For  a  norir^esponsive  answer  as  objectionable 
in  a  deposition  because  of  lack  of  notice  for  orav-examina- 
tion,  see  Rule  135,  Art.  3  {post,  {  922). 


Sub-Topic  B:  Non- Verbal  '  Tbbtimont 

RULE  93.    General  Principle.    A  witness  may  communicate 
478  his  testimony  in  a  form  or  symbol  other  than  words,  wherever 

*  In  all  these  cases,  the  trial  judge  may  exceptionally  rule 
otherwise,  under  Rule  18  {ante,  {  49). 

'  Here  some  Supreme  Courts  place  restrictions;    but  such 
restrictions  are  harmful  to  justice. 

*  "  Verbal  "  means  "  in  words  made  of  letters,"  and  is  not 
to  be  confounded  with  "  oral,"  meaning  "  spoken  with  lips." 
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in  the  circumstances  it  is  appropriate; ' 
in  particular,  in  the  following  modes: 

Art.  1.     Dramatic  Communication,     Testimony  may  be 

479  given  or  supplemented  by  gesture,  dumbnshow,  or  other 
dramatic  mode.  —  (W.  §  789.) 

Cro88^eference.  Compare  the  rule  as  to  exhibiting  in  court 
tbewitneBs'  injured  limbs,  etc.  (Rule  123,  postj  §  730)  and  the 
rule  as  to  indecent  evidence  (Rule  195,  poet,  {  1652). 

Art.   2.     Pictorial  Communication,     Testimony  may  be 

480  given  or  supplemented  by  a  model,  map,  diagram,  photograph, 
or  other  pictorial  or  graphic  mode; — (W.  §§790-792.) 
subject  to  the  following  provisions: 

Par.  (a).    The  map,  photograph,  etc.,  must  be  verified, 

481  t.  e,,  must  be  made  a  part  of  the  testimony  of  some  witness 
qualified  by  personal  observation  (pursuant  to  Rule  86^ 
Art.  5,  ante,  §  405)  of  the  object  represented.  —  (W. 
S§  793,  794,  nn.  1-4.) 

Par.  (6).    The  map,  photograph,  etc.,  need  not  be  veri- 

482  fied  by  the  maker  of  it;  and  it  need  not  be  by  a  public 
officer.  —  (W.§  794,  nn.  5,  6.) 

Par.  (c).     Personal  observation  by  the  senses  is  not 

483  necessary  when  the  photograph,  etc.,  is  made  with  some 
standard  scientific  instrument  (lens,  vacuum-ray,  etc.) 
capable  of  disclosing  data  not  perceivable  by  the  unaided 
senses  and  used  by  a  competent  operator.  —  (W.  §  795.) 

Par.    (d).    The  original  object  need  not  be  produced 

484  or  accounted  for,  except  by  virtue  of  Rule  126  {poH,  §  755) 
requiring  the  production  of  writings;  [but  where  the  origi- 
nal of  a  writing  is  produced  under  that  Rule,  a  photograph 
may  also  be  used,  in  so  far  as  it  may  in  the  circumstances 
be  useful.?  —  (W.  §§  796,  797.) 

Distinctions.  Distinguish  (1)  the  rule  for  using  specimens  of 
handwriting  for  comparison  (Rule  177,  Art.  5,  ^^>st,  {  1488). 

*The  rule  for  trial  Court's  discretion  would  here  apply 
(Rule  18,  ante,  {  49). 

*  Here  the  nile  for  trial  Court's  discretion  should  i^ply 
(Rule  18,  ante,  §  52).    The  rulings  are  not  harmonious. 
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(2)  the  rule  exduding  irrdevant  objects  shown  by  photo- 
graph (Rules  72,  73,  arUe,  {{  341,  350-354,  Rule  73,  Art.  2, 
post,  §  349). 

(3)  the  rule  as  to  showing  objects  likely  to  excite  prejudice 
(Rule  123,  post,  §  730). 

(4)  the  rule  for  admitting  official  maps  and  surveys  as  a 
hearsay  exception  (Rule  I486,  Art.  2,  post,  §  1133). 

(5)  the  rules  of  substantive  law  as  to  maps  or  surveys 
forming  part  of  a  deed  by  reference. 

Sub-Topic  C:    WRrrrBN  Testimony 

RULE  94.   Oral  Testimony  Required.   All  testimonial  evidence 

488  is  communicated  to  the  tribunal  by  oral  utterance  of  the  wit- 
ness; subject  to  the  following  details  and  exceptions:  — 
(W.  §  799.) 

Art.  1.    Exceptions.    Wherever  the  testimonial  statement 

489  is  in  writing,  made  or  signed  by  the  witness  or  adopted  by  him 
as  his  statement,  it  is  regarded  as  written  testimony;  and  is 
allowable  in  the  following  cases: 

Par.  (a).  Records  of  past  recoUectionf  as  admitted  under 
Rule  89  {antCf  §§431-443),  and  maps,  diagrams,  etc.,  as 
admitted  under  Rule  93  (ante,  §  480).  —  (W.  §  800.) 

Par,  (b).  Copies,  verified  by  a  witness,  of  an  original 
document  not  produced,  as  admitted  under  Rule  128, 
Art.  2  (post,  §  822).  —  (W.  §  801.) 

Par,  (c).  Hearsay  writings,  as  admitted  under  some 
exception  to  the  hearsay  rule  (Rules  137-152,  post,  {§  950- 
1198). 

Par,  (d).  An  absent  witness*  testimony,  admitted  on 
affidavit  or  stipulation,  to  prevent  postponement,  under 
Rule  231  (post,  §  2140). 

Par.  (e).  Depositions,  being  some  third  person's  tran- 
scription of  testimony  orally  delivered  extra-judicially 
before  an  officer  and  then  signed  by  the  witness;  as 
prescribed  in  Art.  2,  below. 

Art.  2.     Rules  for  Depositions.     Whenever  the  hearsay 

490  rule  admits  a  witness'  testimony  that  has  been  delivered 
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before  trial  out  of  court  before  a  judge  or  other  officer  (Rules 
135,  136,  post,  §§913-945),  subject  to  the  procedure  pre- 
scribed therefor  by  chancery  rule  or  by  code  or  statute,*  the 
mode  of  such  delivery  shall  be  as  follows:  the  counsel  to 
state  the  questions,  if  oral,  or  the  officer  to  read  them,  if 
written ;  the  witness  to  answer  them  orally;  the  answers  to  be 
written  down  by  the  officer  or  some  person  appointed  by  him ; ' 
and  furthermore ;  —  ( W.  §  802.) 

Par,  (a)  the  person  writing  the  answers  is  no/  to  &e  an 

491  agent  or  kinsman  of  either  of  the  parties.  —  (W.  §  803.) 

Par,  (b)  the  writing  is  to  be  as  nearly  as  feasible  a 

492  lUeral  transcription  of  the  answers.  —  (W.  §  804.) 

Par,  (c)  the  answers  are  to  be  spontaneously  given, 

493  without  improper  suggestion,  either  by  reference  to  pre- 
pared writings  or  otherwise  as  forbidden  for  oral  testi- 
mony in  court  (Rules  89,  90,  ante,  §§431-451,  Rule  92, 
ante,  §§  461-475).  —  (W.  §  787.) 

Par,  (d)  the  written  answers  are  to  be  read  over  to  or  by 

494  the  witness  and  signed  by  him.  —  (W.  §  805.) 

Par.  (c).    The  foregoing  rules  do  not  apply  to  a  steno- 

495  graphic  or  other  wriiten  report  of  testimony  orally  delivered 
at  a  trial  before  a  jury  or  a  committing  magistrate.  — 
(W.  §  805.) 

Diatinctions.  The  question  whether  the  written  testimony 
can  be  disputed  and  shown  to  be  an  incorrect  report  of  the  oral 
utterance  (Rule  133,  Art.  2,  post,  {  902)  turns  on  this  dia- 
tinction  between  a  deposition  and  a  report  of  oral  testimony; 
where  Art.  2,  par.  a-i^  above,  is  fulfilled,  the  writing  is  the 
testimony,  and  is  indisputable  as  to  tenor. 

Cross-references,    Compare  the  rules  as  to  evidencing  testimony 

eone  who  heard  it  (Rule  131,  post,  §  890),  or  by  a  hearsay 
report  (Rule  148B,  Art.  3,  post,  §  1134),  or  by  using  a 
Jon  as  a  party* s  admission  (Rule  119,  Art.  5,  post, 
'  672). 


*  Here  signifying  the  rules  of  procedure  before  trial,  which 
are  not  coverea  by  the  present  Code  (Rule  5,  ante,  §  11). 

*  The  local  statutes  of  course  prescribe  the  procedure  in 
detail;  here  merely  the  general  prmciple  is  noted,  as  properly 
belonging  in  this  Code. 
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Sub-Topic  D:     Interpreted  Testimont 

RULE  95.     General  Principle,     Whenever  in  the  circum- 

496  stances  of  the  ease  a  witness'  natural  mode  of  communication 
is  not  adequate  to  make  himself  directly  intelligible  to  the 
tribunal,  an  interpreter  or  translator  may  be  used;  ^ 

in  particular,  when  the  witness  is 

(a)  a,  deaf-mute; 

(6)  an  alien; 

(c)  unable  to  speak  atoud.  —  (W.  §811). 

Art.  1.     Inierpretera  and  Translators.     Whenever  an  in- 

497  terpreter  or  translator  is  used, 

(a)  he  must  be  qualified  in  experienoei  under  Rule  83 
{anU,  §379);— (W.  §811.) 

(5)  he  must  take  an  oath  as  witness  to  the  words  inter- 
preted, under  Rule  157  (post,  §  1285); 

(c)  his  translation  must  be  in  writing  and  annexed,  if 
the  testimony  is  a  deposition. 

Crass-reference.  For  the  application  of  the  hearsay  rule, 
requiring  an  interpreter  to  be  called  or  accounted  for,  in 
evidencing  testimony  at  a  former  trial ,  see  Rule  156,  Art.  4 
(post,  §  1280). 

*  Here  the  rule  of  trial  Court's  discretion  applies  (Rule  18, 
ante,  49). 
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Topic  I:  General  Rules 

RULE  96.     General  Principle  of  Impeachment.    The  process 

500  of  introducing  evidence  tending  to  diminish  the  trustworthi- 
ness of  a  person  whose  testimonial  statement  has  been  already 
admitted  as  evidence  is  termed  Impeachment.  —  (W.  §  875.) 

The  rules  affecting  the   various  modes  of  imp)eachment 
involve  the  following  general  distinctions,  among  others: 

Par,  (a).  Some  general  or  abstract  trait  of  the  witness, 
such  as  bias  or  moral  character,  may  be  offered  as  evidence; 
but  this  abstract  trait  may  in  turn  have  to  be  evidenced  by 
specific  instances  of  conduct.  —  (W.  §  876.) 

Par,  (5).  A  fact  of  the  preceding  sort  may  be  circum- 
stantially relevant;  but  it  may  nevertheless  be  excluded 
by  some  principle  of  policy  preventing  excessive  confusion 
of  issues,  undue  prejudice,  or  unfair  surprise  (Rules  161, 
165-6,  post,  §§1325,  1383,  1390).  —  (W.  §877.) 

Par,  (c).  For  the  purpose  of  enforcing  the  foregoing 
policy,  a  rule  may  forbid  the  evidencing  of  a  fact  by  other 
witnesses,  while  allowing  it  by  cross-examination  of  the 
impeached  witness  himself.  —  (W.  §  878.) 

Par,  (d).  Some  impeaching  facts  may  have  a  definite 
relevancy,  such  as  perjury  evidencing  a  disposition  to  lie; 
while  others  may  have  an  ambiguous,  alternative,  or 
indefinite  relevancy,  such  as  an  inconsistent  statement  on 
the  same  point.  —  (W.  §  879.) 

RULE  97.    Person^  Impeachable,    Any  witness  may  be  im- 
peached, subject  to  the  following  details  and  exceptions: 

Art.  1.    Hearsay  Witness,     An  extra-judicial  testimonial 

501  statement,  admitted  under  an  exception  to  the  hearsay  rule  or 
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otherwise,  may  be  impeached  in  the  appropriate  manner  as 
provided  under  the  respective  exceptions; 
that  is  to  say, 

(a)  a  dying  declarant  (Rule  138,  post,  §951). 

(6)  an  attesting  wiU-vntness  (Rule  141,  post,  §  1000). 

(c)  a  dedarant  of  facts  against  interest,  of  facts  of 
family  history,  etc.  (Rules  139,  140,  post,  §§  966,  980). 

(d)  an  absent  witness'  alleged  testimony  admitted  to 
avoid  a  continuance  (Rule  231,  post,  §  2140).  —  (W. 
§§884-888.) 

Art.  2.    Defendant  as  Witness,    A  defendant  in  a  criminal 

502  case  who  testifies  may  be  impeached  like  any  other  witness, 
and  not  otherwise;  —  (W.  §  890.)  \ 

that  is  to  say, 

Par,  (a)  his  character  for  testimonial  traits  may  be  used 
under  Rule  98  (post,  §  519),  but  his  character  as  accused 
under  Rule  30  only  (ante,  §§  130-137); 

Par,  (b)  his  condtui  as  evidencing  testimonial  character 
may  be  used  under  Rule  105  (post,  §§549),  but  not  as 
evidencing  an  accused's  character  except  under  Rule  43 
(ante,  §§218-223); 

Par,  (c)  his  privilege  not  to  answer  is  governed  by  Rule 
203  (post,  §  1730). 

Art.  3.    Impeachment  of  Impeaching  Witness.    A  witness 

503  to  impeaching  facts  may  himself  be  impeached;  but  in  the 
circumstances  the  further  process  may  be  forbidden,  on  the 
principle  of  preventing  excessive  confusion  of  issues  (Rule 
165,  post,  §  1383).»  —  (W.  §  894.) 

Art.  4.    Impeaching  One's  Own  Witness.    A  party  may  not 

504  introduce  evidence  impeaching  a  witness  called  by  himself, 
[[in  so  far  as  under  the  circumstances  the  party  appears  to 

^  Ruling?  differ;  this  limitation  would  probably  be  accepted. 
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have  committed  a  fraud  upon  the  Court  or  to  desire  chiefly 
to  punish  or  coerce  the  witness]];  *  —  (W.  §§  896-899.) 
subject  to  the  following  provisions: 

Par.  (a).    He  may  not  show  bad  testimonial  choarader. 

505  —  (W.  §  900.) 

Par,  (b).    He  may  not  show  biasy  irUerestf  or  corruption. 

506  —  (W.  §901.) 

Par.  (c).    He  may  [not]  show  a  prior  sdf-corUradictary 

507  staiement;  [except  [by  a  cross-examination]  where  the 
witness'  prior  statements  have  led  the  party  to  expect 
contrary  testimony,]  [and  for  the  sole  purpose  of  stimulat- 
ing the  witness  to  recollect  and  to  revise  his  testimony]."  — 
(W.  §§  902-905.) 

Cross-reference.    Compare  the  general  rules  for  Impeachment 
by  self-contradiction  (Rule  108,  post,  §  574). 

Par.  (d).   He  may  show  all  facts  relevant  to  his  case, 

508  even  though  the  witness  is  thereby  contradicted  by  other 
witnesses,  [and  may  discredit  the  witness  thereby  on  other 
matters].'  —  (W.  §  908.) 

Art.  5.    Who  is  One's  Own  Witness.    The  foregoing  rule 

509  forbids  the  impeachment  as  follows: 

Par.  (a).  It  is  forbidden  to  the  party  first  calling  a  wit- 
ness, after  any  relevant  answer  has  been  made  to  a  question, 
pursuant  to  Rule  164  {post,  §  1376).  —  (W.  §  910.) 

[Par.  (6).    It  is  forbidden  to  the  party  first  calling  a  wit- 

510  ness  on  matters  testified  to  when  afterwards  called  by  the 
opponent ; 

'  The  last  clause  is  not  law  anywhere,  but  it  is  the  only 
justifiable  scope  of  this  rule.  The  ensuing  §§  505-515  would 
therefore  be  aispensed  with,  under  that  clause. 

*  There  are  several  forms  of  rule,  varvine  between  un- 
conditional admission  and  exclusion.  Tne  form  with  the 
clauses  in  brackets  has  perhaps  most  adherents;  but  it  is  less 
desirable.    Statutes  exist  in  some  States. 

*  Not  all  Courts  concede  the  clause  in  brackets. 
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except  where  the  opponent  has  used  a  deposition  taken 
but  not  used  by  the  first  party.]'  —  (W.  §  913.) 

Par.  (c).    It  is  [not]  forbidden  to  the  opponent  who  after- 

511  wards  calls  a  witness  already  called  by  the  first  party; 

except  where  a  deposition ,  used  by  tiie  opponent,  was 
taken  but  not  used  by  the  first  party.*  —  (W.  §§  911,  912.) 

Cro8»-Teference8.  Compare  the  rule  that  either  partymsy  use 
a  deposition  taken  and  not  used  by  the  other  (Kule  135, 
postf  §  919);  the  rule  as  to  putting  in  one's  ovm  case  on  croee- 
examinaiian  (Rule  164,  post,  {  1376);  and  the  rule  as  to  com- 
pulsory putting  in  of  the  v^iole  of  a  deposition  (Rule  184, 
post,  §  1561). 

[Par.  (d).     It  is  forbidden  to  a  party  who  on  cross- 

512  examination  has  obtained  facts  pertaining  to  his  own  case 
in  chief  —  (W.  §  914) ;  and  this  includes  a  prohibition  of 
leading  questions.]' — (W.  §415.) 

Cross^eference.  For  the  only  just  rule  as  to  leading  questions, 
see  Rule  92  (ante,  §  462). 

Par.  (e).    It  is  [not]  forbidden  to  a  party  who  calls  the 

513  opposing  party.  *  —  (W.  §  916.) 

Par.  if).    It  is  not  forbidden  to  a  party 

514  (1)  whose  co-party  in  a  criminal  case  testifies  for  himself 
or  for  the  prosecution, 

(2)  or  whose  co-party  in  a  civU  case  testifies  for  himself 
or  for  the  opponent.  —  (W.  §  916.) 

Par.  (g).    It  is  not  forbidden  to  a  party  calling  a  witness 

515  specifically  required  by  law  to  be  called  by  him,  under 
Rules  130,  131,  (po^,  {§  841,  890),  in  particular  an  attest- 
ing wUl-witness.  —  (W.  {§  917,  918.) 

*  The  rulings  are  not  agreed. 
'  The  rulings  are  not  agreed. 

'  This  senseless  rule  obtains  in  some  jurisdictioDs. 

*  Many  Courts  hold  contra.    Statutes  often  r^;ulate  it. 
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Topic  II: 

Character,    Mental    Defectiveness,    Bias,  etc., 
AS  General  Traits  in  Impeachment 

RULE  98.    Moral  Character.    The  defective  moral  character 

518  of  a  witness,  in  so  far  as  it  involves  a  diminution  of  his  truth- 
fulness, is  relevant  in  impeachment.  —  (W.  §§  920-922.) 

Cross-reference.     For  reputation  as  a  mode  of  evidencing  to 
such  character,  see  Rule  147  (post,  §  1071). 

For  instances  of  condttct,  as  evidencing  such  character,  see 
Rule  105  {post,  1 549). 

Art.  1.    Kind  of  Character.    The  specific  trait  of  veracity  is 

519  admissible ;  [and  also  the  general  character]  [[in  so  far  as  in 
the  circumstances  a  knowledge  of  it  may  seem  useful}].  '  — 
(W.  §  923.) 

Cross-reference.    For  the  form  of  the  question  ("  Would  you 
believe  nim  on  oath,"  etc.);  see  Rule  176  {post,  §  1471). 

Distinguish  the  use  of  an  accused^s  character  as  witness  and 
as  party  (Rule  97,  Art.  2,  anU,  §  502).  —  (W.  §  926.) 

Par.   (a).  No    other   specific  trait    than   veracity  is 

520  admissible.'  —  (W.  §  924.) 

Art.  2.    Time  of  Character.    The  time  of  the  character  may 

521  be  any  time  not  unreasonably  remote; ' 

except  so  far  as  a  reputation  at  a  time  after  controversy 
begun  mav  be  excluded  as  a  mode  of  evidence  by  Rule  147 
(post,  §  1071).  —  (W.  §§927,  928.) 

'  A  large  minority  of  Courts  admit  general  character;  for 
that  form  of  rule,  the  last  clause,  though  not  law,  seems 
wise:    the  trial  Court  should  have  discretion. 

^  A  few  Courts  admit  other  traits;  but  this  is  unsound. 

'  A  few  Courts  exclude  prior  character;  some  others  exclude 
it  unless  no  other  is  available. 
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Abt.  3.    Place  of  Character.    The  place  of  the  character 
522  may  be  any  place;    ' 

except  80  far  as  a  reputation  elsewhere  than  in  the  place  of 
residence  may  be  excluded  as  a  mode  of  evidence  by  Rule 
147  {post,  §  1071).  —  (W.  §  929.) 


RULE  99.    Insanity  J  Inioxicatian,  and  Sundry  Mental  Defects* 

523  The  defective  mental  capacity  or  condition  of  a  witness, 

at  a  time  when 
and  in  such  degree  as 
it  involves  a  diminution  of  his  trustworthiness  in  re8p)ect  to 
any  one  of  the   three   testimonial  elements.   Observation, 
Recollection,  or  Communication   (Rule  80,  ante,   §367),  is 
relevant  in  impeachment; —  (W.  §931.) 
subject  to  the  following  provisions: 

Art.  1.    Insanity.    Any  form  of  insanity  is  admissible.'  — 

524  (W.  §  932.) 

Art.  2.   Intoxication  is  admissible  [and,  in  the  circumstances 

525  of  the  case,  a  habit  of  intemperance  in'liquor].* — (W.  §  933.) 

Art.  3.    Disease,  etc.    Any  disease,  drug-habit,  or  the  like, 

526  is  admissible.*  —  (W.  §  934.) 

[[Art.  4.    Hegrees  of  Mental  Accuracy.    A  marked  variation 

527  from  the  normal  mental  accuracy  in  observing  or  remember- 
ing is  admissible,  where  a  particular  issue  depends  specially 
upon  testimonial  precision  in  such  matters;  and  for  this 
purpose  a  witness'  powers  may  be  tested  by  psychological 
experts  with  any  standard  method  recognissed  as  trust- 
worthy.]] * 

*  Possibly  not  all  Courts  would  go  so  far. 

'  The  bracketed  clause  would  not  be  law  in  most  States. 
'  The  rulings  here  are  scanty,  and  less  liberal. 

*  This  is  not  yet  the  law  anywhere;  but  should  be  provided 
for,  in  case  applied  psychology  develops  any  such  trustworthy 
method.  No  doubt,  even  now,  simple  and  telling  experiments 
would  to-day  be  permitted,  to  show  the  general  fallibilitv  of 
observation  and  memory;   as  noted  under  Rule  106,  below. 
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Art.  5.     Theological  Bdief;    Race,    Theological  belief,  or 
528  race,  or  alienage,  is  not  admissible.  —  (W.  §§  935,  936.) 


RULE    100.     Inexpertness,    Bias,   Interest,     The   following 
529  qualities  are  admissible  in  impeachment: 

Par.  (a).  A  deficiency  in  experiness,  so  far  as  the  topic 
is  one  of  which  special  expertness  is  required.  —  (W. 
§940.) 

Cro8s-refere7ice.  Compare  the  rule  as  to  one  expert's  opinion 
of  another's  (qualifications  (Rule  176,  Art.  2,  post,  §  1470), 
and  as  to  evidencing  inexpertness  by  particular  instances 
of  error  (Rule  106,  post,  §§  558*-564). 

Par,  (&).  A  partisan  feeling  against  or  in  favor  of  one 
of  the  parties  or  issues  in  the  cause.  —  (W.  §  940.) 

Cross-reference.    Compare  the  opinion  rule  as  applied  to  bias 
(Rule  174,  post,  §  1458). 

Modes  of  evidencing  this  bias  are  dealt  with  in  Rule  102 
(post,  §  535). 

Par,  (c).  A  mercenary  inclination  to  distort  the  testimony 
to  favor  one  party  or  the  other. 
This  inclination  is  of  two  sorts,  according,  as  it  is 

(1)  inferred  to  exist  from  the  witness'  conduct  before 
trial,  in  accepting  profit  or  a  pledge  thereof,  for  his  testi- 
mony (Corruption),  —  dealt  with  in  Rule  103  (post, 
§540); 

(2)  or,  inferred  to  exist  from  the  circumstance  that  the 
witness  will  receive  profit  or  loss  according  to  the  decision 
of  the  cause  (Interest),  —  dealt  with  in  Rule  104  (post, 
§546). 
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Topic  HI: 

EviDENCiNO  General  Qualities    bt  Conduct 

AND  Circumstances 

RULE   101.     Extrinsic  Testimony  and  Cross-Examination. 

532  The  evidencing  of  any  of  the  foregoing  general  qualities  by 
specific  instances  of  conduct  or  by  specific  circumstances  may 
be  made 

(a)  either  by  calling  other  witnesses, 

(&)  or  by  cross-examination  of  the  witness  himself; 
unless  some  express  limitation  is  herein  made.  —  (W. 
§943.) 

Art.   1.     Scope  of  Cross-Examination,     A  liberal  scope 

533  may  be  allowed  by  the  trial  judge  wherever  the  discrediting 
conduct  or  circumstances  are  sought  to  be  evidenced  by  cross- 
examination.^  —  (W.  §  944.) 

Cross-Reference.  Compare  the  rule  for  not  disclosing  the 
relevancy  of  a  question  on  croes-examination  (Rule  163, 
poet,  S  1360). 

Art.  2.     Demeanor  on  the  Stand.     The  demeanor  of  the 

534  witness  while  testifying  may  furnish  evidence  as  to  his  testi- 
monial qualities.  —  (W.  §  946.) 

Cross^eference.  Compare  the  rule  for  demeanor  of  the 
accused  (Rule  650,  post,  §  118). 


535  RULE  102.    Bias.    A  witness'  bias  may  be  evidenced 

(a)  by  circumstances  likely  to  produce  it ; 

or,  (6)  by  conduct  exhibiting  it.  —  (W.  §948.) 

*  This  rule  ought  therefore  to  leave  everything  to  the  trial 
0>urt'8  discretion,  pureuant  to  Rule  18  (ante,  §  48). 
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Art.    1.     Circumstances  indicaiing  Bias.     Grcumstanoes 

536  bringing  the  witness  into  a  status  to  one  of  the  parties,  as 
family-member  or  relative,  employee,  opponent  in  other 
litigation,  or  otherwise,  so  as  to  make  likely  in  human  experi- 
ence a  feeling  of  sp)ecial  sympathy  or  hostility,  are  admissible.' 
—  (W.  §949.) 

Cross-reference.  The  procuring  of  an  indictment  may  also 
be  admissible  as  conauct  showing  hostility  (Art.  2,  infra); 
the  pendency  of  an  indictment  may  also  be  evidence  of  in- 
terest (Rule  104,  post,  §  547). 

Art.  2.    Conduct  and  Utterance.    Any  conduct  or  utterance 

537  indicating  a  special  svmpathy  or  hostility  is  admissible.'  — 

(W.  §  950.) 

Par.  (a).   The  details  of  a  quarrdj  as  evidencing  the 

538  depth  or  the  insignificance  of  the  feeling,  whether  on 
cross-examination  or  on  re-direct  examination,  may  be 
excluded,  if  the  principle  of  preventing  excessive  confusion 
of  issues  or  undue  prejudice  (Rules  165,  166,  post^  §§  1383, 
1390)  so  requires.*  —  (W.  §§951,  952.) 

Par.  (6).    The  rules  for  prior  inquiry  whether  the  witness 

539  made  a  statement  attributed  to  him  (Rule  108,  post, 
§  579)  here  [do  not]  apply.'  —  (W.  §  953.) 


RULE  103.    Corruption.    A  corrupt  inclination  to  make  the 
540  testimony  favor  one  party  or  the  other  may  be  evidenced  by 
conduct,  as  follows: 

Art.  1.    Willingness  to  lie.    A  witness' 
.")4l  expression  of  a  wilhngness  to  lie  in  general, 
or  to  lie  in  the  cause  in  hand, 
or  a  confession  of  having  lied  in  the  cause  in  hand, 
is  admissible.  —  (W.  §§957-959.) 

'  The  rule  of  trial  Court's  discretion  ought  here  to  control 
(Rule  18.  ante,  §  49). 

*The  rule  of  trial  Court's  discretion  should  here  apply 
(Rule  18,  ante,  §  49). 

■  Courts  differ  on  this  point.  The  better  doctrine  would  be 
the  affirmative,  if  the  rule  were  not  applied  as  technically  as 
it  to-day  is. 
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Art.  2.    Subornation.    A  witness'  act 

542  of  giving  pecuniary  profit  to  another  person, 
or  of  receiving  it  himself, 

for  falsely  giving  or  for  suppressing  evidence,  is  admissible. 

—  (W.  §§  960,  961.) 

Cross-reference.     Compare  the  rule  for  a  party  (Rule  654, 
post,  i  118). 

Par.  (a).  A  witness'  receipt  of  pecuniary  profit,  past 

543  or  promised,  for  his  testimony,  whether  as  fees,  expenses, 
or  otherwise,  is  admissible;  though  in  the  circumstances 
the  inference  may  be  of  Interest  only  (Rule  104,  infra) 
and  not  of  (Corruption.  —  (W.  §  961.) 

Art.  3.     Sundry  Corruption.     The  habitual  making  or 

544  aiding  of  false  claims  of  the  kind  in  issue  is  [not]  admissible.' 

—  (W.  i  963.) 

Art.  4.    Prior  Inquiry.    The  rules  for  prior  inquiry  whether 

545  the  witness  made  a  statement  attributed  to  him  (Rule  108, 
post,  §  579)  here  [do  not]  apply.  —  (W.  §  964.) 


RULE  104.   Interest.    An  inclination  to  distort  the  testimony 

546  to  favor  one  party  or  the  other  may  be  evidenced  by  an  ex- 
pected pecuniary  profit  or  loss  depending  on  the  event  of  the 
cause; 

in  particular,  by  the  circumstance 

Par.  (a)  that  the  witness,  as  a  party  or  otherwise,  will 
be  pecuniarily  and  directly  afTected  by  the  decision  of  the 
cause,  whether  civil  or  criminal.'  —  (W.  §§  966,  968.) 

Par.  (6)  that  the  witness  is  an  accomplice  or  co-indictee. 

547  —  (W.  §  967.) 

Par.    (c)   that  the  witness,   as  surety,   police-oflBcer, 

548  injured  person,  or  otherwise,  may  be  indirectly  affected 

*  Some  Courts  erponeously  insert  the  "  not." 
'  Here  there  is  a  question  whether  the  judee  may  in  a 
criminal  case  specifically  mention  the  accused's  inter^t  in 
his  charge  to  the  jury.    For  civil  cases  there  are  numerous 
statutes. 
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in  repute,  in  testimonial  credit,  or  in  pecuniary  profit, 
by  the  decision  of  the  cause.  —  (W.  §  969.) 


RULE  105.    Moral  Character.    The  testimonial  moral  char- 

549  acter  of  a  witness,  as  relevant  under  Rule  98  (an/e,  §§  518- 
522),  may  be  evidenced  by  specific  instances  of  misconduct, 
subject  to  the  following  limitations  based  on  the  principles 
of  preventing  excessive  confusion  of  issues,  undue  prejudice 
and  unfair  surprise  (Rules  161,  165-6,  post,  §§  1325,  1383, 
1390): 

Art.  1.    Extrinsic  Testimony.   The  misconduct  may  not  be 

550  evidenced  by  the  testimony  of  other  witnesses.  —  (W.  §§  979 
987.) 

Par.  (a).    Except  that  a  conviction  for  crime  may  be  so 

551  evidenced  (W.    §§980,  987),  if  relevant  under  Art.  2, 
par.  (c),  infra. 

Cross-reference.    For  the  rule  requiring  the  copy  oj  the  record 
of  judgment,  see  Rule  128  (post,  §  826). 

Art.  2.    Cross-examination.    On  cross-examination  of  the 

552  witness  himself,  his  misconduct  may  be  evidenced  (W.  §§  981, 
987); 

provided  that 

[Par.  (a)  the  misconduct  must  be  relevant  to  the  specific 

553  trait  (Rule  98,  ante,  §519)  of  lack  of  veracity;  unless  in. 
so  far  as  a  knowledge  of  other  traits  of  his  character  may 
in  the  circumstances  be  useful  in  estimating  his  trustworthi- 
ness.]*—(W.  §§982,  987.) 

[Par.  (6)  in  all  cases  the  trial  Court  may  limit  the  scope 

554  of  the  facts  cross-examined,  in  order  to  protect  the  witness 
from  exposures  which  seem  to  be  sought  maliciously  or 
to  be  unprofitable  for  showing  the  witness'  untrust- 
worthiness.] » —  (W.  §§  983,  987.) 

'  Few  Courts  lay  down  such  a  rule;  meet  ignore  any 
relevancy  to  the  veracity-trait. 

'Almost  all  CourU  rule  thus.  A  few  follow  the  English 
rule  of  setting  no  limit.  A  few  adopt  the  opposite  extreme 
of  forbidding  all  cross-examination  to  misconduct. 
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Diatinguish  (1)  the  privilege  of  the  witness,  even  where  the  fact 
is  properly  asked  for  on  cross-examination,  not  to  make  answer 
involving  crime  (Rule  202,  post,  {  1730)  or  disgrace  (Rule 
201,  post,  i  1701);  —  (W.  §  984.) 

(2)  the  prohibition  of  questions  insinvating  misconduct, 
but  not  bona  fide  expecting  an  affirmative  answer  (Rule  92, 
anU,  i  467,  and  Rule  156,  post,  §  1271). 

Par.  (c)  where  a  conviction  of  crime  is  used,  the  crime 

555  must  be  one  involving  [dishonesty.]  *  —  (W.  §§  980,  987.) 

Par.  id)  an  arrest,  or  complaint,  [being  only  an  accusa^ 

556  tion,  and  therefore  hearsay,]  is  [not]  admissible.' — (W. 
i§  982,  987.) 

lUustrations.  On  a  prosecution  for  keeping  a  gambling 
house,  a  police  officer  is  witness  for  the  prosecution;  his 
cross-examination  aaks  (1)  whether  he  has  ever  been  divorced 
for  adultery,  (2)  whether  he  has  ever  himself  kept  a  gambling- 
house,  (3)  whether  he  has  ever  made  a  false  charge  against 
the  defendant  and  withdrawn  it  for  money;  (4)  a  conviction 
for  assault  is  then  introduced  by  copy  of  the  record.  Of 
these,  (1)  may  well  be  excluded  under  Par.  (&);  (2)  might 
be  excluded  under  Par.  (a)  or  Par.  (6),  but  probably  would 
not  be;  (3)  would  always  be  admitted;  (4)  would  depend 
entirely  on  the  local  statute,  but  on  principle  should  be 
excluded  under  Par.  (a). 

Art.  3.  Rumors  of  Misconduct,  to  test  a  Reputation-Witness. 
^  557  The  rule  of  Art.  1,  supra,  does  not  forbid  questioning  a  witness 
to  good  reputation  of  an  accused  or  of  another  witness  as  to 
having  heard  rumors  of  the  misconduct  of  the  person  to 
whose  good  repute  he  testifies;  [[provided  the  counsel  in  good 
faith  believes  that  there  were  such  rumors.]]  *  —  (W.  §  988.) 


RULE  106.    Skill,  Observation,  Memory,  etc.    The  quality  or 

558  degree  of  a  witness'  special  Experience  (Rule  83,  ante,  §  379), 

and  his.  capacity  or  means  of  Observation  (Rule  86,  ante, 

>  No  Court  uses  precisely  this  rule.  Statutes  obtain  almost 
everywhere;  by  some,  any  crime  suffices;  by  others,  onlv  a 
felony;  by  others,  any  crime  that  would  have  disqualified 
at  common  law. 

'  Courts  differ  on  this  point. 

'Almost  all  Courts  accept  this  rule;  but  the  bracketed 
clause  should  be  enforced  to  prevent  abuse. 
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§400),  of  Recollection  (Rule  88,  arUe,  §427),  and  Com- 
munication (Rule  91,  ante,  §454)  may  be  evidenced  by 
specific  instances  exhibiting  the  witness'  deficiencies,  sub- 
ject to  the  foUowing  provisions: 

Art.  1.  Extrinsic  Testimony.  Testimony  of  other  witnesses 
to  specific  facts  occurring  out  of  court  is  not  allowed  (W. 
§§991-996); 

except  as  follows: 

[Par.  (a)  To  circumstances  affecting  the  witness'  actual 

559  means  of  observation  or  of  recollection ;]  * 

lUustralion.  Testimony  that  at  the  time  and  place  of  an 
accident  the  moon  was  not  shining,  or  the  view  was  obstructed 
by  an  embankment. 

Distinguish  the  rule  as  to  contradiction  on  a  collateral  point, 
which  ought  not  to  be  here  applied  (Rule  107,  post,  §  570). 

[Par.    (b)  To  specific   instances  of  defective  capacity 

560  as  to  experience,  observation,  or  memory,  if  the  issue 
makes  such  capacity  specially  important, 

provided  no  excessive  confusion  of  issues  or  unfair 
surprise  is  involved] ' 

[[or  provided  the  extrinsic  testimony  is  that  of  a 
psychological  expert  under  Rule  99,  Art.  4  {ante, 
§527]].-(W.  §991.) 

Illustrations.  (1)  An  expert  to  handwriting  identifies  a  certain 
signature  oa  forged.  The  opponent  may  show  that  the  same 
witness,  when  shown  several  other  notes  before  trial,  identified 
them  erroneously. 

(2)  A  wagon-driver  testifies  to  having  seen  a  red  light  at 
a  place  of  street-repairs.  The  neighbounng  druggist  may  tes- 
tify that  the  driver  has  formerly  mistaken  a  green  light  in 
the  store-window  for  a  red  light. 

Art.  2.  Cross-examination,  and  Tests  in  Court.  Specific 
circumstances  and  instances  may  be  evidenced. 

Par.   (a).    On  cross-examination,  by  questions  as  to 

561  circumstances  affecting  the  witness'  means  of  experience, 
of  observation,  and  of  memory.*  —  (W.  §§  994,  995.) 

*  Most  Courts  would  allow  this. 

*  Few  Courts  would  allow  this.  The  clause  in  double 
brackets  is  a  provision  for  the  law  of  the  future. 

'  This  is  universally  allowed. 
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Illustrations.  Asking  whether  a  medical  man  ever  attended 
a  similar  case  before;  whether  the  moon  was  shining  on  the 
night  of  an  affray;  why  the  witness  remembers  the  exact  date; 

61;C»i    eiJ4i'> 

[Par.    (b)  On   cross^xami nation,  by  questions   as   to 

562  specific  prior  instanceSj  out  of  court,  exhibiiing  defective 
capacity  as  to  experience,  observation,  memory,  or  narra- 
tion.] »  —  (W.  §§  991-996.) 

Illustrations.  Asking  whether  a  medical  man  did  not  once 
cause  death  by  erroneous  dia^^osis:  whether  a  bookkeeper 
did  not  once  make  a  mistake  or$50,000  in  his  balance;  etc. 

Par.  (c)  On  cross-examination,  by  questions  to  elicit 

563  specific  present  instances  of  such  defective  capacity.^  —  (W. 
§§  991-996.) 

Illustraiions.  (1)  Expertness.  Asking  a  medical  witness  to 
define  certain  terms  in  his  science;  askmgan  illiterate  witness, 
who  has  testified  to  a  precise  time,  to  tell  the  time  now  by  the 
clock. 

(2)  Observation.  Asking  a  witness  to  colors  to  pick  out 
red  or  brown  in  the  room. 

^3)  Memory.  Asking  a  witness  to  give  other  details  re- 
latmg  to  an  occurrence  which  he  claims  to  remember  well,  or 
details  of  other  occurrences  not  related. 

[Par.  (d)  On  cross-examination,  with  the  aid  of  coun- 

564  sel  or  other  persons,  by  simple  artificial  tests,  performed  in 
court,  exhibiting  specific  present  instances  of  such  capac- 
ity.] »—(W.  §§991-996.) 

Illustrations.  (1)  Testing  a  witness  to  the  identity  of  patents, 
by  bringing  another  machine  and  having  another  expert 
question  him  as  to  its  construction. 

(2)  Testing  a  stenographic  witness  to  a  conversation  by  hav- 
ing him  write  a  short  report  and  then  translate  it. 

[[Par.   (e)    Without  cross-examination,  but  in  court, 

565  by  tests  made  upon  the  witness  by  a  psychological  expert, 
where  the  issue  is  one  in  which  precision  of  observation 
or  memory  is  important]].* 

*  This  would  be  allowed  by  some  Courts. 

*  This  is  universally  allowed. 
'  This  is  sometimes  allowed. 

*  This  provides  for  the  law  of  the  future,  pursuant  to  Rule 
99,  Art.  4  {ante,  §  527). 
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Abt.  3.    Collateral  Contradiction.    So  far  as  any  evidence 
566  may  be  allowable  under  Arts.  1  or  2  above,  it  is  not  forbidden 
by  the  rule  (Rule  107,  post,  §  567)  against  contradiction  on  a 
collateral  matter.' 


Topic  IV:  Contradiction  and  Sblf-Contradiction 

RULE  107.    Contradiction  (Specific  Error).    The  degree  or 

567  quality  of  a  witness'  trustworthiness  may  be  evidenced  in- 
definitely (Rule  96,  par.  (d),  ante,  §  5(X))  i.  e.  without  relevancy 
to  any  particular  testimonial  trait  or  element,  such  as  moral 
veracity,  memory,  etc.,  by  errors  of  assertion  made  by  him 
in  specific  facts; 

provided  that  on  collateral  facts  the  error  cannot  be  evi- 
denced by  calling  other  witnesses  in  contradiction,  in  pur- 
suance to  the  principle  (Rules  161,  165,  post,  §§1325,  1383) 
preventing  excessive  confusion  of  issues  and  unfair  surprise; 

—  (W.  §§1000-1002); 

subject  to  the  following  details: 

Art.  1.    Collateral  Facts  defined.    A  fact  is  not  collateral 

568  which  could  have  been  independently  evidenced  for  some 
other  purpose  than  that  of  proving  the  error  by  contradiction ; 

—  (W.  §1003); 
this  includes 

Par.  (a).    A  fact  otherwise  admissible  under  the  issues  in 

569  the  case.  —  (W.  §  1004.) 

Par.  (6).    A  fact  otherwise  admismble  to  impeach  the 

570  witness    under     Rules     96-106     {ante,     §§500-565).* 
(W.  §  1005.) 

Illustrations.  Whether  the  witness  had  a  prior  lawsuit  with 
the  plaintiff;  whether  the  moon  was  shining  at  the  time  of  the 
affray;  whether  an  expert  witness  is  a  graduate  of  a  medical 
school. 

'  This  IS  needed,  to  guard  against  the  occasional  misuse  of 
Rule  107. 

'  Some  Courts  are  here  too  strict.  The  whole  matter  is 
governed  by  the  rule  of  discretion  (Rule  18,  a;nie^  {  49). 
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Art.  2.    Direct  and  Crosa-examinaiion, 

Par,  (a).  A  collateral  fact  asserted  on  direct  examina- 

571  tion  is  not  thereby  exempted  from  the  rule.  —  (W.  §  1007.) 

Par.  (h).  The  rule  does  not  prevent  questioning  as  to 

572  collateral  facts  on  cross-examination  to  discover  specific 
errors,  but  only  forbids  the  proof  of  the  error  by  calling 
other  witnesses.*  —  (W.  §  1006.) 

[Art.  2.    Falsus  in  una.    If  the  witness  consciously  falsifies 

573  upon  a  material  fact,  the  jury  may  reject  his  entire  testimony, 
except  so  far  as  they  may  believe  it  because  of  corroboration 
by  other  evidence];  [[but  they  are  m  no  case  obliged  to  believe 
it]]. » ~  (W.  §§  1008-1015.) 


RULE  108.    Sdf-Contradiction.    The  degree  or  quality  of  a 

574  witness'  trustworthiness  may  also  be  evidenced  indefinitely 
(Rule  96,  par.  (cf),  ante^  §  500)  by  the  inconsistency  of  asser- 
tions made  by  him  on  specific  facts; 

provided  that  on  collateral  facts  the  inconsistency  cannot 
be  evidenced  by  calling  other  witnesses  to  testify  to  his  self- 
contradictory  assertion,  pursuant  to  the  principle  (Rules 
161,  165,  postf  §§  1325,  1383)  of  preventing  excessive  con- 
fusion of  issues  and  unfair  surprise;  (W.  §§  1017-1019.) 

subject  to  the  following  details: 

Art.  1.    Collateral  Facts  defined.    A  fact  is  not  collateral 

575  which  could  have  been  independently  evidenced  for  some 
other  purpose  than  that  of  proving  the  self-contradiction; 
—  (W.  §§1018,1020.) 

this  includes 

Par.  (a).    A  fact  otherwise  admissible  under  the  issues 

576  m  the  ease.  —  (W.  §  1021.) 

'  Some  Courts  do  not  aooept  this,  nominally  at  least. 
'This  rule   is  generally  laid  down,   though  in   varying 
phrases;   but  it  is  wholly  unsound,  for  several  reasons.    The 

Proposed  clause  in  double  brackets  guards  against  its  worst 
efect. 
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Par.  (6).    A  fact  otherwiae  admissible  to  impeach  the 

577  witness  under  Rules  96-106   {arUe,   §§  500-565).  —  (W. 
§  1022.)  > 

lUusbraHans.    See  Rule  107  (arUe,  i  568). 

578  Art.  2.    Crosa^^xamination, 

Pear,  (a).  The  rule  does  not  prevent  questioning  as  to 
collateral  facts  an  cross-examination  to  elicit  8elf-<^n- 
tradictionSy  but  only  forbids  the  proof  by  calling  other 
witnesses. »  —  (W.  §  1023.) 

Par.  (6).  The  rule  prevents  proof  of  an  assertion  which 
is  inconsistent  only  with  the  witness'  answer  to  the  pre- 
liminary question  required  by  Art.  3  infra  on  cross- 
examination.  —  (W.  §  1038.) 

Art.  3.  Pretiminary  Warning.  Before  calling  other 
570  witnesses  to  evidence  the  self-contradictory  statement,  the 
cross-examining  counsel  must,  on  the  principle  of  preventing 
unfair  surprise  (Rule  161,  pasty  §  1326),  ask  the  witness  whether 
he  made  the  supposed  inconsistent  statement;  —  (W.  §§  1025- 
1028) 

Cross-reference,    Compare  the  application  of  this  rule  to  bieu- 
vilerances  (Rule  102,  Art.  2,  arde,  §  530)  and  to  parties*  admi^ 
sians  (Ruld  116,  post,  §  633). 

subject  to  the  following  details: 

Par.  (a).    The  question  may  be  asked  on  cross-examina- 

580        tion;  but  if  not  then  asked,  the  witness  may  be  recalled 

for  re-cross-examination  to  put  the  question.  —  (W.  §  1036.) 

Par.  (6).    The  question  must  be  spedJU  enough,  as  to 
681        the  time,  place,  and  other  circumstances  of  the  supposed 
inconsistent  statement,  so  that  the  witness  may  be  en- 
abled to  identify  it  if  made.*  —  (W.  §  1029.) 

'  A  few  Courta  state  the  oontrai^. 

'  Most  Courts  enforce  the  rule  m  this  form,  but  too  tedi- 
nicaUy.  It  is  plainly  covered  by  the  rule  for  trial  Court's 
discretion  (Rule  18,  ante,  {  49). 
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Par.  (c).    The  question  may  be  dispensed  with  [where 

582  the  absence  or  decease  of  the  witness,  or  other  circum- 
stances, make  it  impracticable;  ^  in  particular,]] 

where  the  testimony  conttdning  the  statement  to  be 
self-contradicted  is  in  the  form  of 

[(1)   a  depo^ion.y—  (W.  §  1031.) 

[(2)  testimony  at  sl  former  trial.Y^(W.  §  1032.) 

[(3)  hearsay  utterances  of  a  dying  declarant,  attesting 
witness,  or  the  like.]»—  (W.  §  1033.) 

[(4)  testimony  of  an  absent  person  admitted  under  Rule 
231  {post,  §  2140),  to  avoid  a  postponement,  provided  its 
truth  has  not  been  conceded.]  *  —  (W.  §  1034). 

Par.  (d).    The  question  is  equally  required  where  the 

583  supposed  self-contradictory  statement  is  contained  in  a  de- 
position or  other  sworn  statement.  —  (W.  §  1035.) 

Par.    (e).      Where    the    supposed    self-contradictory 

584  statement  was  made  in  writing^  the  method  of  putting  it 
is  governed  by  Rule  127  {post,  §8l2). 

Par.  (/).     The    self-contradictory    statement    is    ad- 

585  missible  even  though  the  witness 

(1)   fails  to  deny  making  it,*^  —  (W.  §  1037,  nn.  1,  2.) 
[or,  (2)  admite  making  it.  ]•  —  (W.  §  1037,  n.  3.) 

Art.  4.    Self -Contradiction  defined.    A  statement  admissible 

586  as  a  self-contradictory  assertion  may  be  in  any  form  of  utter- 
ance or  conduct  expressly  or  impliedly  exhibiting  a  belief 
inconsistent  with  the  assertion  in  the  present  testimony;'  — 
(W.  §  1040) 

in  particular: 

■  No  Court  lays  down  this  broad  rule. 

'The  authorities  are  divided;    most  are  contra. 

'  Most  (>ourt8  agree  on  this. 

•  Most  ( 'flirts  are  contra. 

•  All  Cx>urts  now  agroo  to  this. 

•  Many  Courts  deny  this. 

'  Some  Courts  would  not  phrase  it  so  broadly. 
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Cros&^eference,  For  conduct^  compare  admimoiM  by  conduct 
{Riiie  lis,  post,  §641). 

587  Par.  (a)    It  may  [not]  be  an  opinion,'  —  (W.  §  1041.) 

lUtiatration.  An  eye-witness  who  testifies  to  facts  exonerating 
the  defendant  may  be  impeached  by  an  opinion  expressed  that 
the  defendant  was  guilty. 

Par,  (&)     It  may  be  a  silence  when  a  positive  assertion 

588  would  have  been  natural.  —  (W.  §  1042.) 

Illustration.  A  witness  testifying  to  the  presence  of  an  ac- 
complice at  a  murder  may  be  impeached  by  his  failure,  when 
testnyin^  at  the  committal,  to  mention  anything  about  an 
accomphce. 

Art.  5.  Sdf-Contradictary  Statement  not  TesHmany,  The 
statement  offered  as  inconsistent  is  admissible  only  for  the 
purpose  of  discrediting  the  witness'  testimony  as  given  on  the 
stand;  therefore, 

Par.  (a)    It  is  not  of  itself  testimony.*  —  (W.  S  1018, 

589  n.  2.) 

Par.  (h)     It  may  be  excluded,  where  a  prior  positive 

590  assertion,  ofiPered  to  contradict  the  witness'  negative 
assertion  or  failure  to  recollect  on  the  stand,  is  in  danger  of 
being  misused  by  the  jury.'  —  (W.  §  1043.) 

Art.  6.     Explaining  the  Inconsistency.     The  witness  is 

591  aUowed  and  entitled  on  re-examination  to  explain  away  the 
inconsistency  of  the  statement;  (W.  §  1044.) 

and  for  this  purpose 

[Par,  (a)  he  may  make  the  explanation  on  croas-examinor 
tion  at  the  time  of  being  questioned  under  Art.  3  above];  * 

Par,  (6)  he  may  testify  to  such  other  parts  of  the 
statement  as  explain  its  significance,  subject  to  Rule  185 
(post,  §  1576).  —  (W.  §  1045.) 

'  Most  Ck>urts  have  the  unsound  notion  that  the  opinion 
rule  ai>plies  some  limit  here. 

'  This  is  a  truism,  usually  forming  a  quibble  in  instnictions. 

'  This  rule  is  usually  too  strictly  enforced. 

*Thi8  IS  probably  not  the  law^  but  the  cross-examiner 
should  not  be  allowed  to  choke  ofit  the  explanation. 
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SUB-TITLE    III: 

TESTIMONIAL  REHABILITATION 
(SUPPORTING  OR  RESTORING  A  WITNESS'  CREDIT) 

RULE  109.    General  Principle,    When  evidence  to  diminish 

595  a  witness'  personal  credit  in  any  of  the  foregoing  ways  has 
been  received,  evidence  relevant  to  restore  the  witness' 
credit,  by  denying  the  discrediting  fact  or  by  explaining 
away  its  significance,  may  be  introduced;  subject  to  the 
following  detailed  rules.  —  (W.  §§  1100,  1101.) 

Distinguish  the  eeneral  process  of  rebutting  the  opponents' 
evidential  facts  relevant  to  the  case;  there  the  rules  as  to  order 
of  evidence  are  involved  (Rules  163-4,  post,  §§  1352,  1377). 

Topic  I: 
Rehabilitation  after  Impeachment 

RULE  110.    Introducing  Good  Moral  Character.    A  witness' 

596  good  moral  character  for  veracity  [or  for  morality  in  general]  * 
may  be  introduced  after  his  moral  character  has  been  im- 
peached; but  not  before;  —  (W.  §  1104) 

that  is  to  say,  after  evidence 

Par.  (a)  of  his  abstract  moral  character  for  veracity  [or 

597  character  in  general];  *  —  (W.  §  1105.) 

[Par.  (6)  of  particular  instances  of  misconduct,  admitted 

598  on  cross-examination  or  evidenced  by  conviction  of  crime, 
under  Rule  101  (ante,  §§  532-534);  ] »  —  (W.  §  1106.) 

Par.  (c)  of  corruption^  under  Rule  103  (ante,  §§540- 

599  545);— (W.  §1107.) 

"The  bracketed  clause  applies  in  Courts  permitting  im- 
peachment by  general  bad  cnaracter  under  Rule  98,  Art.  1, 
(ante,  §  519). 

» Courts  differ  on  this  point;  but  the  above  rule  seems  the 
fairer. 
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Par.  (d)  but  not  of  Was  or  of  interest,  under  Rule  102, 

600  104  (ante,  §§  535,  546);—  (W.  §  1107.) 

[Par.  (e)  nor  of  sdf -contradiction,  under  Rule  108  {ante, 

601  §§574-586);]" 

Par.  if)  nor  of  error  evidenced  by  contradiction,  under 

602  Rule  107  (ante,  §§567-572).» 


RULE  111.    Other  Methods  involving  Moral  Character.     The 

603  witness'  good  moral  character  may  also  be  rehabilitated  in  the 
following  ways: 

Art.  1.  Discrediting  the  Impeaching  Witness.  The  im- 
peaching witness  who  has  testified  to  bad  moral  character 
may  be  discredited, 

Par.  (a)  by  evidence  of  his  own  bad  moral  character, 

604  under  Rules  97, 98  (ante,  §§  503, 519) ; 

Par.   (h)  by  requiring  him  to  specify  the  particular 

605  rumors  or  statements  that  formed  the  basis  of  the  bad 
repute  as  testified  by  him.  —  (W.  §  1111.) 

Distinguish  the  cross-examination  of  a  supporting  witness  as  to 
rumors  of  misconduct  (Rule  105,  ante,  §  557). 

Art.  2.  Denying  or  Explaining  Bad  Repvie.  The  supposed 
bad  reputation  may  be  rebutted,  —  (W.  §  1112.) 

606  Par.  (a)  by  other  testimony  denying  it; 

Par.  (b)  by  cross-examining  the  witness  to  the  grounds 

607  of  his  assertion,  under  Rule  105  (arUe,  §  557). 

Art.  3.  Denying  or  Explaining  Particular  Misconduct. 
After  impeachment  by  evidence  of  particular  acts  of  miscon- 
duct, either  admitted  on  cross-examination  or  evidenced  by 
record  of  conviction, 

'  The  Courts  are  divided  on  this  point. 
'  A  few  Courts  are  contra. 

167 


a  608-612  TESTIMONIAL    REHABILITATION 

Par,  (a)  the  misconduct  may  not  be  denied;   except 

608  by  showing  a  pardon  or   reversal   for  a   conviction;  — 
(W.  §  1116.) 

609  Par.  (b)  but  it  may  be  explained  away 

(1)  by  calling  witnesses  to  good  moral  character,  under 
Rule  110  (supra,  §598); 

(2)  by  the  circumstances  of  extenuation,  stated  on  re- 
examination ;  *  —  (W.  §  1 1 17.) 

[(3)  by  any  other  explanation  called  for  in  fairness  to 
the  witness].'—  (W.  §  1117.) 

RULE  112.    After  Impeachment  by  Bias,  Interest,  etc.    After 

611  impeachment  by  evidence  of  bias,  interest,  self-contradiction, 
or  otherwise,  the  witness  may  be  rehabilitated  (W.  §  1119) 

(1)  by  denying  the  evidential  facts; 

(2)  by  explaining    them   away,  as  provided  in    Rules 
102,  104,  108  (ante,  §§535,  546,  574); 

or,  (3)  by  any  other  mode  appropriate  in  the  circum- 
stances; • 

but,  (4)  not  by  introducing  good  moral  character, 
pursuant  to  Rule  110  (ante,  §596). 

Topic    II: 
Rehabilitation  by  Prior  Consistent   Statements 

RULE  113.    Witnesses  in  General.   A  witness'  prior  statement, 

612  consistent  with  that  now  made  by  him  on  the  stand,  is  not 
admissible  before  impeachment.  —  (W.  §§  1122-1124.) 

Art.  1.  Statements  admissible  after  Impeachment.  Such 
statements  are  admissible  when  relevant  to  rebut  some  im- 
peaching evidence  already  introduced; 

that  is  to  say,  they  are 

*  Some  Courts  may  hesitate  here. 

*This  broad  rule  is  not  so  stated  by  Courts,  but  seems 
simple  and  adequate. 

'Tliis  general  clause  is  needed  to  provide  for  new  modes 
not  yet  passed  upon. 
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Far.  (a)  [not]  adnuaBible  to  retxit  d^dent  mora/  tkar-' 

613  adtr\ '  —  (W.  f  1125.) 

f    Par.  (h)  [not]  adnuaBible  to  rebut  pcnticiilar  mitcondud 

614  admitted  on  crceg-exaini nation  or  evideDoed  by  oonvicUoa 
ofcrime.'— (W.  f  1131.) 


Par.  (e)  [not]  adraianble  to  rebut  prior 

615  HanSf*^un\em  the  utterance  of  the  alleged  self-contra- 
diction is  denied 

and    the    conostent    statements    tend   to   support   the 
denial]*;— (W.  §1126.) 

Par,  (d)  [not]  admissible  to  rebut  a  earUradiction  by 

616  other  mtnesses.^ --  (W.  §  1127.) 

Par.  (e)  admissible  to  rebut  evidence  of  bias,  irUeresi, 

617  or  corruption,  if  made  before  the  time  of  the  supposed 
discrediting  influence;  '  —  (W.  §  1128.) 

Par,  (f)  admissible  to  rebut  circumstances  indicating 

618  recent  contrivance  of  testimony,  if  made  before  the  time  of 
the  supposed  contrivance; —  (W.  §  1129.) 

lUuslration,    The  defendant,  if  guilty,  must  have  been  at  a 

Elace  on  the  14th,  and  could  have  been  there  once  only; 
e  testifies  that  he  was  there  on  the  7th;  to  corroborate  this, 
his  statement  on  the  9th,  alluding  to  being  there  on  the 
7th,  is  admissible. 

Par,  (g)  admissible  to  corroborate  testimony  identifying 

619  a  person  in  court,  when  involving  a  former  identification 
made  before  danger  of  false  suggestion.  —  (W.  §  1130.) 

Cro89^eference.    This  could  also  come  in  under  Rule  89  {ante, 
i  443). 

RULE  114.    Special  Classes  of  Witnesses.    A  prior  consistent 
621  statement  is  also  admissible  for  the  following  special  classes 
of  witnesses  as  herein  prescribed: 

'  A  few  Courts  admit.        '  A  few  Courts  admit. 
'  A  laree  number  of  Courts  admit. 

*  This  bracketed  clause  represents  the  Michigan  rule,  which 
is  sound  and  is  accepted  by  a  few  CoiU'ts. 

*  A  few  Courts  aamit. 

*  Some  Courts  confuse  this  with  the  next  case  (par.  /)• 
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Art.  1.     Rape  Comptainant.     On  a  charge  of  rape,  the 

622  woman's  failure  to  make  fresh  complaint  being  relevant  as 
a  self-contradiction  under  Rule  108,  Art.  4  (cmte,  §586), 
her  making  of  complaint  is  admissible  by  way  of  rebuttal  of 
her  supposed  silence; —  (W.  §  1134.) 

subject  to  the  following  provisions: 

Par,  (a).    The  mere  fact  of  making  complaint,  including 

623  its  time,  place,  and  addressee,  is  always  admissible  [if  the 
woman  has  testified.]  »  —  (W.  §§  1135,  1136.) 

Par.  (6).    The  lapse  of  time  between  the  alleged  rape 

624  and  the  complaint  does  not  [usually]  exclude.*  —  (W. 
§  1135.) 

Par.  (c).  The  detailed  statements  of  the  complaint,  in- 

625  eluding  the  identification  of  the  man,  are 

(1)  [admissible  if  the  woman  has  testified,  and  if  the 
complaint  was  freshly  made.]  * —  (W.  §  1138.) 

(2)  [admissible  if  the  woman  has  testified  and  if  some 
impeaching  evidence  has  been  introduced.]  *  —  (W.  §  1138.) 

(3)  [admissible  under  Rule  154  (post,  §  1237)  if  the 
complaint  was  freshly  made,  even  though  the  woman  does 
not  testify.]' —  (W.  §§1139,  1760.) 

[Art.  2.    Bastardy  Complainant.    On  an  issue  of  bastardy 

626  and  the  child's  paternity,  the  mother's  utterance  in  travail 
identifjring  the  father  is  admissible.]  • —  (W.  §  1141.) 

[Art.  3.     Owner*s  Complaint  after  Theft.     On  a  charge 

627  involving  larceny  or  robbery,  the  complaint  of  the  owner 
or  bailee,  freshly  made,  is  admissible.]  ^  —  (  W.  §  1142.) 

*  A  few  Courts  add  this  clause. 

'  Some  Courts  follow  the  bracketed  word. 
'  Many  Courts  adopt  this  form;    but  the  second  clause  is 
unsound. 

*  Many  Courts  adopt  this  form,  thus  consistently  applying 
the  ordinary  Rule  113  above. 

*  Some  Courts  adopt  this  form,  making  it  an  exception  to 
the  hearsay  rule. 

*  A  few  Courts  recognize  this;    all  ought  to.     Statutes 
occasionally  provide  for  it. 

'  Several   Courts   recognize    this,    usually   with   quibbling 
qualifications. 
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[Art.  4.    Accused's  Exculpatians.    The  exculpatory  or  ex- 
628  planatory  statements  of  an  accused,  made  freshly  af t^  notice 
of  the  accusation,  are  admissible.]  '  —  (W.  §  1144.) 

CroBB^ejerences,  Compare  the  rule  for  an  accused's  state- 
ments in  possession  of  stolen  goods  (Rule  155,  pos<,  {  1245), 
an  accused's  statements  indicating  mental  condition  (Rule 
153,  post,  §  1213),  and  an  accused^  conduct  indicating  con- 
sciousness  of  innocence  (Rule  118,  Art.  8,  post,  {  665). 

'  A  few  Courts  accept  this;  but  common  sense  demands  its 
general  extension;  for  the  principle  of  Rule  113  {flnte,  {  618) 
applies. 
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SUR-TITLE  IV:  PARTIES'  ADMISSIONS 

Topic  I:  General  Principles 

RULE  115.    Definition,    Any  utterance,  made  by  a  party 

630  (or  by  one  for  whom  he  is  responsible  under  Rule  121,  poM, 
§  685),  asserting  any  relevant  fact,  in  express  words  or  by 
implication,  and  offered  against  the  party,  is  termed  an  Ad- 
mission, and  is  receivable.  —  (W.  §  1048.) 

(Reason,  A  party's  admission  is  receivable  on  the  same 
principle  as  a  witness'  inconsistent  statement  offered  to  im- 
peach his  testimony  (Rule  108,  ante,  {  574);  because  the 
party  has  in  theory  placed  himself  in  the  attitude  of  disputing 
not  only  the  main  issues  but  all  the  opponent's  eviaenti^ 
facts  adduced  in  their  support,  and  thus  any  utterance  of 
his  which  is  consistent  witn  anv  of  the  opponent's  alleged 
facts  is  thereby  inconsistent  with  the  first  party's  presumed 
denial  of  them,  and  thus  discredit^that  aeniiu.  Nor  is  it 
usuall^r  necessary  for  the  inconsistency  to  be  shown  as  a 
condition  precedent,  for  the  opponent  s  desire  to  use  the 
admission  mdicates  that  it  has  some  such  significance.) 

RULE  116.    LimitaHom  not  Applicable.    A  party's  admission 
is  not  subject  to  the  following  limitations: 

Art.  1.     Hearsay  Exceptions.     A  party's  admission,  not 

631  being  governed  by  the  hearsay  rule  (Rule  134,  post,  §910), 
need  not  satisfy  any  of  the  exceptions  to  that  rule,  and  is 
therefore  receivable, 

Par.  (a)  though  the  facts  stated  were  not  against 
interest  at  the  time;— -(W.  §  1048.) 

Par.  (b)  though  the  party  is  not  deceased  or  otherwise 

632  unavailable.  —  (W.  §1049.) 

Art.  2.    Witness'  Sdf 'Contradictions.    A  party's  admisaon 

633  is  not   subject   to   Rule   108,  Art.  3  (ante,  §  579)  requiring 
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a  witness  to  be  warned  by  prior  inquiry  as  to  a  supposed  self 
contradiction.  —  (W.  §  1051.) 

Art.  3.     Witness'  Qtudificaiians,    A  party's  admission  is 

634  not  subject  to  any  rule  prescribing  testimonial  qualifications 
as  to  knowledge  or  the  like.  —  (W.  §  1053.) 

Art.  4.    Not  Conclusive  {Estoppels;   Solemn  Admissums; 

635  Explanations;  Corroboration).  A  party's  admissions,  being 
merely  evidential  to  discredit  his  present  assertions  and  sup- 
port the  opponent's,  are  not  conclusive;  hence. 

Par.   (a)  the  rules  of  substantive  law  arising  from 

636  estoppel,  warranty,  or  the  like,  do  not  apply;  —  (W.  §  1056.) 

Par.  (b)  the  rules  of    pleading  and  practice,  arising 

637  from  a  solemn  admission,  judicial  admission,  stipukutUm^ 
or  other  waiver  effecting  a  limitation  of  issues  (Rule 
231,  post,  §  2140),  do  not  apply.  —  (W.  §  1057.) 

Par.  (c)  the  party  may  introduce  any  suitable  other 

638  evidence  supporti  ng  his  case  and  contrary  to  the  admissions ; 
in  particular,  any  circumstances  explaining  the  grounds  for 
an  express  admission,  or  rebutting  the  inference  of  an 
implied  admission  under  Rules  118-121,  {post,  §664). — 
(W.  §  1058.) 

Crosa^eferences.  Compare  the  effect  of  the  rule  as  to  nuttiiw 
in  the  precise  u>ord9  or  the  whole  of  an  admission  (Rule  185, 
post,  i  1575),  and  as  to  testifying  to  on^s  meaning  (Rule  174, 
post,  S  1459). 

Par.  {d)  the  party  may  [not]  introduce  other  utterances  of 

639  his,  consistent  with  his  present  claim,  on  the  conditions 
applicable  to  a  witness'  corroboration  under  Rule  113, 
Art.  1  {anU,  §  613).»  —  (W.  §  1126,  n.  3,  §  1133.) 

Cross^eference,  Compare  the  rule  admitting  such  statements 
when  pyrt  of  a  verbal  act  (Rule  155,  post,  {  1245). 


RULE  117.    Limitations  applicable.    A  party's  admission  is 
640  subject  to  the  following  limitations  for  specific  classes  of 
admissions: 

^  The  '*  not "  is  law  in  most  States. 
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Pear,  (a)  the  confessions  of  the  accused  in  a  criminal  case 
are  admissible  only  on  the  conditions  named  in  Rule  122 
iposiy  §  700),  and  when  admitted  they  are  not  sufficient 
to  sustain  a  conviction  except  on  the  conditions  named  in 
Rule  180,  Art.  7  (post,  §  1530.) 

Par,  (6)  in  issues  involving  marriage  and  grounds  for 
divorce  the  party's  admissions  are  sufficient  to  sustain  a 
verdict  or  decree  on  the  conditions  named  in  Rule  181, 
Art.  3  (post,  §  1537). 

Par,  (c)  in  issues  involving  a  document  a  party's  admis- 
sions as  to  its  contents  are  receivable  subject  to  Rule  127, 
j.  Art.  2  (post,  §  807),  and  as  to  its  execution,  subject  to  Rule 

130,  Art.  5  (jMst,  §  852). 


Topic  II: 
Implied  Admissions 

RULE  118.    Sundry  Implied  Admissions.    Any  conduct  or 

641  utterance  of  a  party  may,  in  the  circumstances  of  the  case, 
be  open  to  the  inference  that  the  party  thereby  expressed  a 
belief  in  the  truth  of  some  fact;  and  is  then  receivable  as  an 
implied  admission ;  subject  to  the  further  Rules  1 19-121,  when 
applicable.  —  (W.  §  1060.) 

Distinction.  An  express  admission  is  only  an  evidential  fact 
(not  conclusive;  ante,  §  635),  t.  e.  merely  permits  an  in- 
ference from  it  to  the  truth  of  the  fact  admitted;  and  this 
inference  can  be  explained  away  by  the  party  (antef  j  635). 
In  an  implied  admission,  there  is  needed  an  additional  and 
prior  inference,  i.  e.  from  the  party's  conduct  or  utterance 
to  his  belief,  thus  arriving  at  a  point  equivalent  to  an  express 
admission.  It  offers  thus  two  opportunities  for  rebuttal; 
viz.  the  rebuttal  of  the  inference  that  there  was  an  admis- 
sion at  all;  and,  next,  the  rebuttal  or  explanation  of  the 
admission,  as  for  express  admissions  (ante,  §  635). 

Cross^eference.  For  the  rule  that  the  vrecise  words  of  an  ad- 
mission must  be  offered,  see  Rule  183  (post,  §1549). 

Art.  1.    Offer  to  Compromise,    An  ofiFer  by  one  party  to  the 

642  other,  i.  e.  if  by  a  plaintiff,  to  accept  compensation,  and  if  by 
a  defendant,  to  make  compensation,  being  open  to  the  infer- 
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ence  that  it  proceeds  only  from  a  desire  to  end  controversy 
and  not  from  a  concession  of  the  correctness  of  the  opponent's 
case,  is  not  receivable.  —  (W.  §§  1061,  1062.) 

Par,  (a).    An  express  admission,  though  made  in  course 

643  of  negotiations  for  settlement  of  a  claim,  is  receivable. 

Par.  (6).    Whether  a  statement  is  receivable  under  the 

644  present  rule  does  not  depend  upon  whether  it  is  made  with 
a  request  for  secrecy,  or  with  a  proviso  "  without  prej- 
udice," or  in  the  course  of  negotiations  for  settlement  of 
a  claim.' 

lUustraiions,  (1)  In  an  action  for  money  owed  for  broker's 
commissionB  to  the  amount  of  $100,  the  defendant  writes  to 
the  plaintiff's  attorney  offering  to  pay  150  if  he  will  give  a 
release;  this  offer  is  not  admissible;  but  if  the  letter  contains 
the  express  statement  that  the  plaintiff  did  earn  $100  in 
commissions  but  that  there  is  a  set-off  of  $50,  and  thus  the 
defendant  is  willing  to  pay  $50  to  settle,  the  express  admis- 
sion is  receivable;  and  it  is  immaterial  whether  the  letter  is 
headed  "  confidential "  or  "  without  prejudice." 

(2)  In  an  action  for  injuries  received  in  a  railroad  collision, 
the  defendant's  pavment  of  money  for  a  release  from  another 
person  injured  in  tne  same  collision  is  not  receivable;  but  his 
express  statement,  made  to  the  other  person,  "  We  are  re- 
sponsible for  this  collision,"  is  receivable. 

Par,  (c),    Aii  oflFer  to  confess  judgment,  or  a  payment  of 

645  money  into  court,  made  according  to  a  rule  of  procedure 
for  the  purpose  of  limiting  the  issues  or  of  affecting  the 
costs  of  suit,  is  not  receivable  as  an  admission.' 

Cro89^eference,  For  the  scope  of  privUeged  communications 
with  attorneys,  see  Rule  205  (post,  $1765). 

Art.  2.    Measwres  of  Prevention  or  Remedy,    A  party's  con- 

647  duct  in  taking  measures  to  prevent  a  future  harm  or  to  remedy 

a  past  harm  is  receivable,  if  in  the  circumstances  of  the  case 

it  is  open  to  the  inference  that  it  proceeds  from  a  belief  in  the 

facts  as  alleged  by  the  opponent.*  —  (W.  §  282.) 

*  This  article  represents  the  rule  now  accepted  in  the  best 
opinion;  though  in  many  Courts  there  are  rulings  which  in- 
correctly emphasize  one  or  another  phase  of  it. 

>  Statutes  sometimes  so  declare. 

*  Here  much  must  depend  on  the  trial  Court's  discretion 
(Rule  18). 
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lUustraiion,  In  an  action  for  injury  by  the  bite  of  a  vidoua 
dog,  the  owner's  habit  of  keeping  the  dog  tied  b^r  a  strong  chain 
is  evidence  of  his  admission  that  the  dog  is  vicious. 

Par.  (a).    The  placing  of  insurance  against  a  particular 

648  risk  of  damage  or  liabihty  is  not  receivable.  —  (W.  {{  282, 
393,  949,  969.) 

Par.  (6).    The  repairing  of  a  machine,  place,  or  other 

649  thing,  after  the  happening  of  an  injury  thereat,  is  not 
receivable.  —  (W.  §  283.) 

Diatinguiah  (1)  an  act  of  control  over  a  place,  by  making 
repairs,  etc.,  as  indicating  who  is  in  possession; 

(2^  change  of  condition  of  a  place  or  machine,  caused  by 
repairs,  as  relevant  under  Rules  72,  73  (ante,  {{  341|  344); 

(3)  the  custom  of  other  persons,  in  taking  precautions  to 
prevent  injury,  as  relevant  to  the  standard  of  care  or  reason- 
ableness, under  Rule  73  (ante,  {  354). 


Art.  3.  Personal  Demeanor  in  Evasion  of  an  Arrest,  Charge, 
650  or  Suit,  A  party's  conduct  before,  at,  or  after  the  time  of 
being  arrested,  charged,  or  sued,  is  receivable,  if  in  the  cir- 
cumstances of  the  case  it  is  open  to  the  inference  that  it  pro- 
ceeds from  a  belief  in  the  truth  of  the  case  alleged  against 
him;*  — (W.  §273.) 

in  particular, 

661  Par.  (a)  his  demeanor  during  trial.*—  (W.  §  274.) 

Par.  (h)  his  flight,  escape,  resistance,  or  concealment.  — 
652        (W.  §  276.) 

Cross-Reference.  That  the  accused  may  explain  away  ^e 
inference  by  showing  subsequent  voluntary  submission,  etc., 
18  noted  post,  Art.  8  (§  665). 

Par,  (c)  but  not  his  transfer  of  property  to  avoid  execu- 
663        tion  on  a  possible  judgment.*—  (W.  §  282,  n.  2.) 

*  Here  the  rule  of  trial  Ck)urt's  discretion  should  be  supreme 
(Rule  18,  anU,  §  49). 

'This  is  always  admissible,  without  rules  as  to  spedfio 
forms  of  demeanor;   except  in  Illinois. 

'  This  is  the  state  of  the  rulings,  and  seems  fair. 
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Art.  4.   Fabrication  and  Suppression  of  Evidence.   A  party's 

654  conduct  in  personally  falsifying  evidence, 

in  falsely  fabricating  it, 
in  taking  measures  to  destroy  or  suppress  it, 
in  bribing, 
or  the  like, 
IB  receivable.  —  (W.  §  278.) 

Distinctions,  Q)  The  imveachment  of  a  witness  by  his  ac- 
ceptance or  offer  of  a  bribe,  under  Kule  103,  (ante,  {  540), 
18  a  different  thing. 

(2)  An  accused's  false  statement  admisBible  under  the 
present  rule,  is  not  an  express  confession  subject  to  Rule 
122  {post,  J  701). 

(3)  A  falsdy  evidenced  alUn  is  oi)en  to  the  present  inferencey 
but  not  an  alibi  that  merely  fails  in  proof  (W.  {  279,  n.  1);  a 
failure  to  offer  available  evidence  of  an  alibi  is  admisBible 
imder  Art.  6  (post,  {  658). 

Par,  (a).   Such  conduct  in  another  litigation  is  receivable, 

655  provided  the  issue  or  the  supposed  motive  is  substantially 
the  same.  —  (W.  §  280,  n.  1.) 

Distinguish  the  use  of  other  frauds  as  evidence  of  intent  under 
Rule  65  {ante,  {  301). 

Par,  (6).    Such  conduct  by  a  third  person  is  not  reoeiv- 

656  able  as  an  admission  unless  the  party's  connivance  there- 
with is  evidenced.*  —  (W.  §  280.) 


Art.  5.    Failure  to  Sue,  Claim,  Prosecute,  or  Defend,    A 

657  party's  failure,  delay,  or  reluctance  to  sue,  prosecute,  defend, 

or  make  claim,  is  in  the  circumstances  of  the  case  receivable.* 

—  (W.  §  284.) 

Cross-references,  In  the  following  instances  the  rule  is  illus- 
trated, but  the  question  arises  whether  the  failure  may  be 
explained  away  by  certain  evidence:  (1)  the  woman's  com- 
plaint of  rape  (Rule  114,  ante,  §  622);  (2)  the  mother's  naming 
of  a  bastard's  father  (Rule  114,  ante,  {  626);  (3)  the  owner's 
complaint  of  robbery  (Rule  114,  ante,  {  627);  (4)  the  accused's 
explanation  of  the  possession  of  stolen  goods  (Rule  155,  posf, 
{  1245). 

'  Courts  are  here  commonly  too  strict. 
'This   is   universally   conceded;     but   the   circumstances 
should  control. 
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Art.  6.    Failure  to  Produce  Evidence.    An  inference  may  be 

658  drawn  from  a  party's  failure  to  offer  in  evidence  some  relevant 
circumstance,  witness,  document,  or  chattel,  which  would 
apparently  be  so  useful  to  support  his  case  or  to  rebut  the 
opponent's  that  its  use  as  evidence  would  be  natural; 

provided  the  evidence  be  not  unavailable  to  the  party  by 
reason  of  his  ignorance  or  its  physical  situation  or  the  dis- 
qualification or  privilege  of  a  witness.'  —  (W.  §§  285-287.) 

Par.  (a).    If  the  unproduced  evidence  is  available  for 

659  both  parties,  the  inference  may  [not]  be  drawn  against 
either.^  —  (W.  §  288.) 

Par.  (b).     The  inference  may  be  applied,  in  a  civU 

660  trial,  to  a  party's  failure  to  testify  himself;  but  otherwise 
in  a  criminal  trial,  pursuant  to  Rule  203  {post,  §  1746).  — 
(W.  §§  289,  290.) 

Cross-references.  For  the  distinction  in  a  criminal  trial 
between  the  accused's  failure  to  testify  and  failure  to  introduce 
other  evidence,  see  the  same  Rule  203,  {  1748. 

Par.  (c).    The  inference  that  may  be  drawn  is  that  the 

661  fact  which  might  have  been  evidenced  by  the  unproduced 
evidence  is  not  of  the  tenor  alleged  by  the  party  failing 
to  produce.  —  (W.  §  290,  n.  9.) 

Par.  (d).    Where  the  issue  is  as  to  the  nature  of  a 

662  chattel  or  the  contents  of  a  document  alleged  to  exist,  the 
inference  from  non-production  alone  is  not  sufficient, 
without  some  other  evidence  of  its  identity  with  the 
chattel  or  document  alleged.'  —  (W.  §  291.) 

Cross^eference,      For  the  inference  as  to  execution  of  a  docu- 
ment, see  Rule  189  (post,  §  1597). 
For  the  presumption,  see  Rule  228  (post,  $2069). 

Par.  (e).     Where  the  issue  is  aa  to  the  non-^existence 

663  of  a  document,  the  supposed  possessor's  failure  to  produce 

'  This  rule  is  difficult  to  phrase,  but  its  details  tend  to 
become  mere  quibbles. 

'The  affirmative  is  the  most  practical  solution;  Courts 
hold  variously.  '  This  rule  is  variously  phrased. 
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it  may  permit  an   inference  as  to  its  non-existence.*  — 
(W.  §  291,  n.  12.) 

Abt.  7.   Explanatums.   The  party  against  whom  any  of  the 

664  foregoing  sorts  of  conduct  is  offered  may  introduce  any  cir- 
cumstance relevant  to  explain  away  the  inference  and  thus  to 
rebut  the  implied  admission.  —  (W.  §  277,  n.  7,  §  281,  §  290, 
n.  8.) 

Art.  8.   Accused's  Innocent  Conduct.    In  a  criminal  trial,  the 

665  accused,  to  rebut  the  inference  that  might  possibly  be  drawn 
from  his  supposed  conduct  in  failing  to  deny  or  otherwise, 
may  [not]  introduce  his  conduct  and  utterances,  after  the 
act  charged,  tending  to  evidence  his  consciousness  of  inno- 
cence." —  (W.  §  293.)] 

Illustrations.  Voluntary  surrender  to  the  police;  protesta^ 
tioQs  of  innocence;  assistance  in  searching  for  the  perpetrator, 
etc. 

Cross^eference.  Compare  Rule  114,  Art.  4  (ante,  §  628), 
and  Rule  153,  Art.  3  (pos/,  {  1213),  admitting  an  accused's 
explanatory  statements. 


RULE  119.    Admissions  by  Implied  Assent  to  a  Third  Person's 

666  Statement.  A  statement  made  by  a  third  person  under  such 
circumstances  that  the  party's  assent  to  it  may  be  implied 
is  receivable  as  an  implied  admission  of  the  party; — (W. 
§  1071.) 

subject  to  the  following  detailed  rules: 

Art.  1.    Statements  by  a  Person  Referred  to.    A  statement 

667  made  by  a  third  person  named  by  the  party  as  one  whose 
expected  utterance  he  refers  to  and  approves  beforehand  is 
receivable.  —  (W.  §  1070.) 

Art.  2.    Staiemenis  in  a  Party's  Presence.     A  statement 

668  made  in  a  party's  presence  and  not  disputed  or  modified  by 
him  is  receivable;  provided  in  the  circumstances  that  he 

*  A  nimiber  of  statutes  apply  this  specifically  to  liquor- 
Ucenses,  game-licenses,  etc. 

*  Only  a  few  Courts  concede  the  affirmative;  but  it  is  never- 
theless good  sense. 

169 


$S  670-672  PARTIES'    IMPLIED    ADMISSIONS 

probably  heard  it  and  that  it  was  a  statement  likely  to  have 
elicited  a  correction  if  it  were  in  his  belief  incorrect.*  —  (W. 
§  1072.) 

Illustrations.  (1)  In  an  action  for  land,  a  conversation  held 
between  A  ana  B  concerning  the  bounoary,  in  the  presence 
of  the  now  claimant,  but  before  he  had  any  interest  in  the 
title,  is  not  admissible. 

(2)  In  an  action  on  an  insurance  policy,  defended  on  the 
ground  of  misrepresentations  as  to  heeJth,  the  insured's 
acceptance  of  sick-benefit  pavments  from  a  fraternal  society 
is  evidence  of  his  admission  that  he  was  ill  at  the  time. 

Art.  2.    Statemenls  in  Judicial  Proceedings.    Where  the 

670  statement  was  made  in  the  course  of  a  judicial  proceeding, 
the  silence  of  a  person  present  does  not  ordinarily  permit  the 
inference  of  his  assent; —  (W.  §  1072;) 

in  particular. 

Par.  (a)  when  it  was  made  by  a  witness,  counsd,  or 
public  officer  in  the  coiu'se  of  his  duty; 

Par.  (h)  when  it  was  made  by  a  police  officer  [or  other 
person]  in  the  presence  of  an  accused.' —  (W.  §  1072.) 

Cross-references.  Compare  the  rules  for  (1)  failure  to  testify, 
as  an  admission  under  Rule  118  (ante,  {  658),  (2)  failure  to 
testify,  as  a  self-contradiction  impeaching  a  witness  under  Rule 
108  {ante,  {  586). 

Art.  3.    Writings  in  Possession.    Where  the  statement  is 

671  contained  in  a  writing  sent  to  the  party  or  found  in  his 
possession,  the  inference  of  assent  may  be  drawn  from  the 
party's  failure  to  reply  or  otherwise  to  express  his  denial,  if  the 
circumstances  would  naturally  elicit  one; —  (W.  §  1073.) 

in  particular,  when  the  statement  is 

Par.  (a)  a  statement  of  a  daim  for  liability; 
Par.  (h)  a  statement  of  account. 
Distinguish  the  rule  as  to  Knowledge  (Rule  62,  ante,  §  289). 

Art.  4.     Writings  Used.     Where  the  statement  is  in  a 

672  writing  used  by  the  party,  the  inference  of  assent  may  be 

*  There  are  here  various  phrasings;  the  circumstances 
should  control. 

'  Many  Courts  extend  this  to  statements  by  private  persons 
to  an  accused  under  arrest;  but  that  is  gomg  too  far;  it 
depends  on  the  circumstances. 
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drawn,  unless  in  tbecirpumstanoes  there  is  an  implied  repudia- 
tion; 
in  particular,  it  may  be  drawn  when  the  statement  is 

Par,  (o)  in  proofs  of  loss  presented  by  the  beneficiary 

673  under  an  insurance  policy.*  —  (W.  §  1073,  n.  5.) 

Pear,  (h)  in  accoufU^^)ooks  of  a  partnership,  as  agiunst  a 

674  partner. 

Par.  (c)  in  account-books  of  a  corporation,  as  against  a 

675  stockholder  [who  has  had  access  to  them.]  "  —  (W.  §  1074, 
n.  6.) 

Par.  (d)  [but  not]  in  stock-books  of  a  corporation,  as 

676  against  one  denying  that  he  is  a  stockholder.' — (W. 
§  1074,  n.  8.) 

Cross-reference.  The  books  may  nevertheless  be  admitted, 
under  the  exception  to  the  hearsay  rule,  as  regular  entries 
(Rules  142-3,  post,  §§  1002,  1018). 

Par.  (e)  in  depositums,  affidavits,  and  other  forms  of 

677  testimony  introduced  by  party,  if  knowingly  used  for  the 
purpose  of  evidencing  the  specific  fact  asserted.  —  (W. 
§  1075.) 

Cross-reference.    Compare  the  rule  for  pleadings  (Rule  120, 
poa,  i  680). 

Topic  HI : 
Admissions  in  Pleadings 

RULE  120.  General  Principle.  Since  the  admissioDs  of  an 
680  attorney  or  counsel  in  the  management  of  a  litigation  are 
receivable  against  the  party-client  pursuant  to  Rule  121 
(post,  §  687),  the  documents  of  pleading  filed  in  litigation  by 
an  attorney  or  counsel  may  be  introduced  against  the  party; 
subject  to  the  following  exceptions  and  details: 

'  On  the  point  of  condusiveness,  the  opposite  is  generally 
and  properly  held. 

'  Therefore  ordinarily  excluded,  as  most  Courts  hold. 

'  Most  Courts  however  admit  them,  but  on  the  other  theory 
above  mentioned. 
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Art.  1.    Common-Law  Pleadings  in  the  Same  Cause.    All 

681  documents  of  pleading  filed  in  the  same  cause  at  common 
law,  being  conclusive  waivers  of  proof  under  Rule  231  (post, 
§  2140),  may  be  referred  to  by  counsel  as  admissions  without 
formal  offer  in  evidence.'  —  (W.  §  1064,  n.) 

Par.  (a).  Except  that  a  pleading  on  a  separate  issue  in 
the  same  cause,  being  intended  to  avoid  dispute  apart 
from  that  separate  purpose,  cannot  be  so  used.  —  (W. 
§  1064,  n.  2.) 

Art.  2.    Chancery  Pleadings  in  Other  Cau.ses.    A  pleading 

682  of  the  party  in  another  cause  in  chancery  is  receivable  evi- 
dentially as  an  admission  in  the  present  cause, 

(a)  if  it  be  an  answer. 

[(6)  or  a  biU.] » —  (W.  §  1065.) 

Art.   3.     Common-Law  Pleadings  in  Other  Causes.     A 

683  pleading  of  the  party  in  another  cause  at  common  law  is 
(1)  not  receivable.] 
'{2)  receivable  evidentially  as  an  admission  in  the  present 

cause,  so  far  as  the  statements  are  not  expressly  hypothetical, 

(a)  if  the  party  signed  the  pleading 

(6)  or  had  personal  knowledge  of  its  contents.]  •  —  (W. 
§1066.) 

Art.  4.     Superseded  or  Amended  Pleadings.     A  party's 

684  pleading,  now  withdrawn  or  changed  by  amendment,  is 
[not]  receivable  evidentiallv  as  an  admission  in  its  original 
tenor.-  — (W   §1067.) 

Topic  IV: 

Admissions  by  Co-Parties,  Agents  and  Privies 

RULE  121.       General  Principle,     An  admission  made  by 
686  another  person  than  the  party  is  receivable  against  the  party 

*  This  is  not  law  in  Massachusetts. 

'  Many  Courts  are  contra;  some  agree,  if  the  bill  is  sworn  to. 
'  In  Common-law  States  Clause  (2)  is  not  law.     In  Code 

States  it  is,  though  clause  (6)  is  not  recognized  by  all.    Neither 
clause  (a)  nor  clause  (6)  is  sound. 

*  The  majority  of  Courts  accept  the  affirmative. 
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when  that  other  person  is  so  united  in  interest  on  the  subject 
of  the  admission  that  his  acts  may  in  the  substantive  law 
affect  the  party.  Subject  to  the  provisions  of  the  substantive 
law  thus  determining  the  question,  the  following  rules  ^ply: ' 

Art.  1.    Nominal  y  RepresentaHve,  and  Joint  Parties.    The 

686  statement  of  another  person  is  not  receivable  by  reason  of 
his  being  a  nominal  party,  or  a  co-party  (civil  or  criminal); 
and  the  statement  of  the  same  natural  person  made  in  another 
capacity  (trustee,  guardian,  etc.)  is  receivable  against  him 
in  that  capacity  only.  —  (W.  §  1076.) 

Art.  2.    Privies  in  Obligation  {Promisor,  Agent,  Attorney, 

687  etc,).  The  statement  of  the  other  person  is  receivable  whenever 
he  b  by  the  substantive  law  one  who  could  at  the  time  make 
the  party  liable  in  the  class  of  matters  mentioned;  —  (W. 
§§  1077-1079.) 

that  is,  among  others, 

(a)  a  co-promisor; 
(h)  a  principal  debtor; 

(c)  an  agent;  * 

(d)  an  attamey-al-law; 

(e)  a  partner; 

(J)  a  wife  or  husband; 

Crasa-^eference.    For  the  privilege  against  using  them,  see  Rule 
202  (past,  S  1713). 

(g)  a  co-conspirator; 

Croaa-reference,      For  the  order  of  evidence  here,  see  Rule  163 
(post,  i  1352). 

(h)  a  joint  tortfeasor. 

Art.  3.     Privies  in  Title;     1.     Co-existent  Interests  (Co- 

688  obligee,  Co-legatee,  etc.).    So  far  as  a  title  or  interest,  as  claimed 

*  The  whole  matter  depends  on  the  substantive  law,  and 
may  be  condensed  in  a  code  of  evidence,  only  for  the  purpose 
of  discriminating  those  points  where  the  substantive  law 
enters. 

'  The  phrase  res  gestae  is  here  not  used;  it  merely  confuses. 
The  above  phrasing  is  more  liberal  than  the  rule  as  now  en- 
forced in  practice. 
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by  a  party,  could  be  affected,  under  the  substantive  law,  by 
the  acts  of  another  person  claiming  a  co-existing  interest 
in  the  same  property,  the  statements  of  the  other  person 
are  receivable  against  the  party  as  admissions.  —  (W.  §  1081.) 

Par.  (a).    The  statements  of  the  other  co-claimant  are 

689  in  any  case  receivable  as  against  himself  when  he  is 
joined  as  a  party  in  the  litigation. 

Illustration.      A    oo-legatee's    admissions    of    the    testator's 
insanity,  thoueh  they  may  not  be  receivable  as  admissions 
'  against  the  other  legatees,  would  still  be  receivable  against 
himsdf  if  a  party.  ^ 

690  Par,  (a).    The  foregoing  principles  receive  ^plication  to 

(1)  co-tenants; 

(2)  co-trustees; 

(3)  co-ohligees  in  contract; 

(4)  co-legatees. 

Art.  4.    Primes  in  Title:   2.   Sticcessive  Interests,  depending 

691  on  Death  or  Act  of  Law  (Decedent,  Insured,  Bankrupt).  So 
far  as  a  title  or  interest,  as  claimed  by  the  party,  could  be 
in  the  substantive  law  affected  by  the  acts  of  another 
person,  whose  interest  has  been  acquired  after  death  or 
by  act  of  law,  the  statements  of  that  person  are  receivable 
as  admissions;  —  (W.  §§  1080,  1081.) 

that  is,  among  others,  the  statements,  made  while  still 
claiming  an  interest,  of 

(a)  the  decedent   of  an  heir,  legatee,  executor,  or  ad- 
ministrator ; 
(6)  the  ward  of  a  guardian  or  conservator; 

(c)  the   insured  of  the  beneficiary  of  a  life-insurance 
policy; 

(d)  the  debtor  of  a  creditor  levying  legal  process. 

Art.  5.    Privies  in  Title;  3.   Successive  Interests,  depending 

692  on  Grant,  Sale,  or  Indorsement.  So  far  as  a  title  or  interest, 
as  claimed  by  the  party,  could  be  affected  by  the  acts  of  an- 
other person  whose  interest  has  been  acquired  by  grant, 

^  This  is  in  most  Courts  not  law  as  regards  co-legatees. 
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sale,  or  indorsement,  the  statements  of  that  person  are  re- 
ceivable as  admissions; — (W.  §1082.) 
that  is,  the  statements  made 

Par,  (a)  by  a  grantor  of  realty,  while  Ml  daiming 

693  interest  therein.  —  (W.  §  1082.) 

DislinctioTu,  (1)  The  exception  to  the  hearsay  rule,  for  state- 
ments of  facts  against  interest  (Rule  139,  past,  |  968),  may  also 
serve,  if  the  declarant  is  deceased. 

(2)  The  rule  for  producing  the  original  document  of  tUle  may 
exclude  such  statements,  if  the  admissions  refer  to  the  con- 
tents of  the  document  (Rule  127,  post^  §  807). 

(3)  The  scope  of  the  hearsay  rule,  for  declarations  of 
intent  (Rule  153,  ^,  {  1207)  has  in  a  few  Stotes  sufficed  for 
receiving  the  admissions  of  a  debtor-grantor  where  creditors 
aim  to  set  aside  a  transfer  as  being  made  with  fraudulent 
intent.  —  (W.  {  1082,  n.  6.) 

Par.  (&)  by  a  grantor  of  personalty,  while  Ml  daiming 

694  an  interest  therein.'  —  (W.  §  1083.) 

Par.  (c)  by  a  prior  holder  of  a  negotiate  instrumerUf 

695  while  still  daiming  an  interest,  in  so  far  as  the  transfer 
does  not  free  it  from  equities  and  other  personal  defences.' 
—  (W.  §  1084.) 

Par.  (d)  but  not  by  a  grantor,  of  reaUy  or  of  personalty, 

696  when  made  after  transfer  of  interest.  —  (W.  §  1085.) 

Par.  (e)  and,  in  particular,  not  by  a  grantor,  of  realty  or 

697  personalty,  when  made  after  transfer  of  interest,  where  the 
grantor  is  a  debtor  and  the  statements  are  offered  by  an 
attaching  creditor  againet  a  transferee  in  alleged  fraud  of 
creditors.*  —  (W.  §1086.) 

Distinguish  the  following  rules  under  which  the  evidence 
may  nevertheless  be  receivable: 

(1)  The  rule  for  co-conspirators*  admissions  (ante.  Art. 
2,  §  687)  which  receives  the  statements  after  other  evidence 
of  a  conspiracy  between  grantor  and  grantee  is  introduced; 

'  In  New  York  this  is  not  law,  except  to  a  limited  extent. 

» This  also  is  not  law  in  New  York. 

'  All  Courts  concede  this;  but  most  recognise  the  admis- 
sibility of  the  statements  under  one  or  more  of  the  other  rules 
distinguished. 
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(2)  The  rule  for  dedaratiofM  oocompoiiying  pmweuiom  and 
eorroborating  the  preaumption  of  ow]]ef8nq>  from  poBBeBBOQ 
(Rule  155,  VMt,  f  1245). 

(3)  The  rule  fordecUratJona  of  tnlfnf,  iiMHratting  an  intent 
to  defraud  (Rule  153,  poti,  f  1207). 

Par.  if)  but  Btatements  not  receivable,  under  Par.  (e) 
0d8        against  the  transferee,  are  receivable  against  the  creditcM', 
whose  claim  assumes  that  thedebtor's  interest  did  not  oease 
until  the  time  of  levy.  —  (W.  §  1087,  n.  3.) 

Topic  V: 
Accused's  Concessions 

RULE  122.    General  Principle.    An  admission,  made  by  4lie 

700  defendant  on  trial,  and  stating  expressly  his  doing  of  the 
act  charged  or  some  essential  part  of  it,  is  termed  a  Confes- 
sion. 

When  not  made  in  open  Court,  it  is  inadmissible  if  it  was 
mafle  under  circumstances  involving  such  a  hope  of  benefit 
or  fear  of  harm  as  was  likely  to  induce  a  false  oonfession; 
subject  to  the  following  details  and  qualifications.  —  (W. 
i  822.) 

Cro9S'refereneeB.     (1)   For  the    rule  that  the  whole   of  the 
confe»8ion  must  be  put  in,  see  Rule  183  (post,  §  1549). 

(2)  For  the  rule  as  to  the  condusivenesa  of  a  magistraie'a 
report  of  a  confession,  see  Rule  131  (post,  {  891). 

(3)  For  the  admissibility  of  a  co-conapirator'a  confession, 
see  Rule  121,  Art.  2  {ante,  §  687). 

(4)  For  the  admissibility  of  a  third  person's  confession 
under  the  hearsay  exception,  see  Rule  139  (post,  §  968). 

(5)  For  the  necessity  of  corroboration  of  a  confession  when 
admitte<l,  see  Rule  180  {post,  §  1530). 

Art.  1.    Definition  of  Confession,    The  rule  for  excluding 

701  confessions  does  not  apply  —  (W.  §  821.) 

(a)  to  the  conduct  of  an  accused  evidencing  guilty  con- 
sciousness, under  Rule  118  {ante,  §§641-658); 

(b)  to  the   accused's  exculpatory  statements,  denying 
guilt; 

(c)  to  the  accused's  admission  of  a  subordiruUe  fact,  not 
essential  to  the  criminal  act  charged. 
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IlltutratUms,  The  accused,  oq  a  charge  of  miirder,  makes  a 
statement  admitting  the  buying  of  the  Knife  on  the  day  before 
and  alleging  (falsely)  that  he  had  been  threatened  by  the 
deceased  on  a  former  occasion,  and  also  offers  a  witness  money 
to  testify  to  such  threats;  none  of  this  evidence  is  governed 
by  the  rule  for  confessions. 

Art.  2.    Nature  of  the  Inducement,  in  general.    The  nature 

702  of  the  inducement  of  hope  or  fear  likely  to  evoke  a  false  con- 
fession may  be  further  tested  by  the  following  rules: —  (W. 
§§824,831.) 

[Par.   (a).     The  confession  is  inadmissible  if  it  was 

703  made  under  the  influence  of  a  threat  or  promise  of  such  a 
nature  that  this  particular  man  under  these  circumstances 
would  thereby  be  fairly  likely  to  confess  falsely.]  *  — 
(W.  §  824.) 

[Par.  (b).    The  confession  is  inadmissible  if  it  was  made 

704  under  the  influence  of  a  threat  or  a  promise.]  ■  —  (W. 
§825.) 

[Par.  (c).    The  confession  is  inadmissible  if  it  was  not 

705  voluntary.] » —  (W.  §  826.) 

Art.  3.    Person  in  Authority.    A  threat  or  a  promise,  to 

706  make  the  confession  inadmissible,  must  come  from  [some 
person  having  apparent  power  to  fulfil  the  threat  or  the 
promise; 

and,  if  the  threat  or  promise  concerns  the  result  of 
the  legal  proceedings,  it  must  come  from  some  person  hav- 
ing influence  over  the  prosecution.]*  —  (W.  §§  827-830.) 

Art.  4.  Specific  Threats  and  Promises.  In  applying  the 
principle  to  specific  threats  or  promises,  in  the  absence  of 
other  controlling  circumstances  the  following  rules  apply:  * 

^  This  is  the  orthodox  test;  the  other  two  are  imsound. 
■  Many  Courts  use  this  broader  test. 

'  Most  Courts  say  this;    but  of  itself  it  signifies  nothing 
apart  from  the  further  details. 

*  Courts  differ  widely  in  this  respect.    The  above  rule  repre- 
sents a  fair  medium. 

*  The  ensuing  rules  ought  not  to  be  used  as  such;  but  they 
are,  in  the  law  of  to-day. 
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Par.  (a)  a  confession  influenced  by  the  advice   that   it 

707  would  be  heUer  to  tell  the  triUh  is  [not]  admissible.'  —  (W. 
§832.) 

Par.  (b).   A  confession  influenced  by  a  threat  of  corporal 

708  violence  is  inadmissible.  —  (W.  §  833.) 

Par,  (c).    A  confession  influenced  by  a  promise  of  pardon 

709  is  inadmissible.  —  (W.  §  834.) 

Par.   (d),     A  confession  influenced  by  a  promise  of 

710  lighter  puniehmerUf  milder  treatment  in  prison,  cessation  of 
prosecution,  release  from  arrest,  or  non-arrest  or  non- 
prosecution,  is  not  admissible.'  —  (W.  §§  835,  836.) 

Par,  (e).    A  confession  influenced  by  the  assurance  that 

71 1  what  is  said  will  be  used  for  him,  or  against  him,  is  admis- 
sible. —  (W.  §  837.) 

Par,  (/).    A  confession  influenced  by  the  advice  that 

712  he  had  b^ter  confess  is  not  admissible.' —  (W.  §  838.) 

Par,  (g),    A  confession  influenced  by  rdigums  or  morcU 

713  exhortations  is  admissible.  —  (W.  §  840.) 

Par,  (h),    A  confession  influenced  by  a  trick  or  fravd  is 

714  admissible.  —  (W.  §  841.) 

Art.  5.     Mental  Incapacity,     A  confession  made  during 

715  intoxication  or  other  influence  disturbing  the  mental  con- 
dition is  admissible,  unless  the  person  was  at  the  time  wholly 
irresponsible  mentally.*—  (W.  §§499,  500.) 

Art.  6.    Confessions  during  Legal  Proceedings,    The  mere 

716  fact  that  the  person  while  conifessing  was 

(a)  under  arrest,  or 

(6)  under  examination  by  a  magistrate,  with  or  with- 
out oath, 

'  A  m^ority  of  Courts  accept  the  negative. 

*  Probably  every  Court  would  accept  this;    though  it  is 
unsound  as  a  fixed  rule. 

'  This  is  unsound;   but  practically  all  Courts  so  hold. 

*  There  is  little  authority;    but  it  is  wiser  to  admit  such 
confessions  except  in  extreme  cases. 
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does  not,  of  itself  and  apart  from  any  of  the  preceding 
rules,  render  a  confession  inadmissible;  except  as  follows;' 
(W.  §§  842-846.) 

Par,  (a).    The  mere  fact  of  orreBif  or  of  interrogation 

717  by  a  police  officer  while  under  arrest,  does  not  exclude.*  — 
(W.  §§  847,  851.) 

Par,    (6).     The  fact  of  being  under  examination  as 

718  €tccused  without  oath  before  a  magistrate  does  not  exclude.' 
—  (W.  §§  848,  852.) 

Par.  (c).    The  fact  of  being  under  examination  as  oc- 

719  cused  on  oath  before  a  magistrate,  does  not  exclude 

(1)  [unless  the  answers  are  not  made  voluntarily.] 

(2)  [unless  the  answers  are  made  in  ignorance  that  he  is 
privileged  not  to  answer.]  *  —  (W.  §§  849,  852.) 

Par,  (d).    The  fact  of  being  under  examination  as  a 

720  witness  on  oath  does  not  exclude 

(1)  [unless  after  claim  of  privilege  an  answer  is  com- 
pelled in  violation  of  the  privilege  against  self-crimination 
under  Rule  203  (post,  §  1740.)]  * 

(2)  [unless  under  the  circumstances  the  witness  is 
virtually  in  the  position  of  an  accused  and  the  answers  are 
not  made  voluntarily.]  •—  (W.  §§850,  852.) 

'  No  Court  yet  accepts  the  above  broad  principle;  but  it  is 
thus  stated  in  order  to  make  more  separaUe  the  ensuing 
exceptions,  some  of  which  totally  undermine  the  rule  as  firat 
stated. 

'This  is  law  everywhere  except  in  Texas  and  perhi^M  in 
England. 

'This  is  law  in  England,  but  not  in  many  American  States; 
it  is  law  in  others;  in  still  others  it  is  law  when  the  additional 
clause  in  Par.  (c)  is  fulfilled. 

*  This  is  not  law  in  England,  by  statute.  In  the  United 
States  some  Courts  accept  the  simple  rule  without  Imickets; 
others  add  one  or  the  other  of  the  two  bracketed  clauses;  a 
few  follow  the  English  rule. 

*  This  is  the  rule  in  England  and  in  many  States. 

*  This  is  the  rule  in  some  States  which  accept  clause  (1) 
under  Par.  (c)  above.  Still  other  States  have  slightly  differing 
details. 

The  sound  rule  in  aO  four  paragraphs  is  the  portion  without 
brackets. 
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lUtistration,  On  a  trial  for  murder,  the  prosecution  offers  the 
answers  made  bv  the  now  accused  when  he  testificxl  as  a 
witness  before  the  coroner,  being  under  suspicion  but  not 
arrested,  and  the  answers  made  by  him  afterwards  when 
arrested  and  examined  before  a  magistrate  for  committal; 
both  of  these  ought  to  be  admissible,  but  some  Courts  would 
exclude  the  latter  if  made  on  oath,  or  if  made  without  receiving 
a  caution  as  to  his  privilege;  some  Courts  would  exclude  the 
former  if  made  without  receiving  a  caution. 

Art.  7.     TermincUing  the  Inducement.     If  an  improper 

721  inducement  (threat  or  promise)  appears  to  have  been  given, 
a  confession  made  thereafter  is  inadmissible,  unless  the  in- 
fluence of  the  inducement  upon  the  accused  appears  to  have 
been  negatived  in  the  meantime.  —  (W.  §§  853-855.) 

IlliutrcLiion.  After  a  promise  by  the  chief  of  police  to  release 
an  accused  if  he  confesses  and  discloses  the  prmcipal  offender, 
the  prosecuting  attorney  warns  the  accused  that  no  promises 
wiU  avail  to  release  mm;  a  confession  made  before  this 
warning  is  inadmissible,  but  one  made  afterwards  is  admis- 
sible. 

Art.  8.     Confirmaiion  by  Discovered  Facte,    If,  in  conse- 

722  quence  of  a  confession  which  is  otherwise  inadmissible,  search 
is  made  and  circumstances  are  discovered  which  confirm  its 
correctness  in  material  points, 

(1)  [the  confession  becomes  admissible.]  ^ 

(2)  [the  part  of  the  confession  thus  confirmed  becomes 
admissible.] ' 

(3)  [the  confession  itself  does  not  become  admissible,  but 
the  discovery  of  the  facts  in  consequence  of  the  confession 
is  admissible.] » —  (W.  §§  856-859.) 

Illustration,  On  a  trial  for  murder  by  stabbing,  the  de- 
fendant's confession  was  made  after  improper  promises,  but 
a  search  made  in  the  place  named  revealed  the  decesLsed's 
b<^^  buried  as  described  in  the  confession;  the  whole  con- 
fession should  be  admissible. 

723  Art.  9.    Burden  of  Proof,    A  confession  is 

(1)  [admissible,  unless  it  appears  to  have  been  made 
under  improper  inducement.] 

*  This  is  the  law  in  a  few  States,  and  is  the  only  sound  rule 

*  This  is  the  law  in  many  States. 

*  This  is  the  rule  in  a  majority  of  States. 
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(2)  [inadmissible,  unless  it  appears  to  have  been  made 
without  improper  inducement.]  *  —  (W.  §  860.) 

Art.  10.    Judge  and  Jury,    The  admissibility  of  a  confes- 

724  sion  is  determined  by  the  judge,  who  applies  the  foregoing 
rules,  pursuant  to  Rule  229,  Art.  1  (pott,  §  2101.)  —  (W.  §  861.) 

Par.  (a).    When  a  confession  has  been  admitted,  the 

725  jury  may  in  their  deliberations  reject  it 

(1)  [if  they  regard  it  as  not  trustworthy.] 

(2)  [if  they  regard  it  as  obtained  by  improper  induce- 
ment under  the  foregoing  rules  of  law.] ' 

Par.  (b).    The  judge  must  hear  evidence,  if  offered,  on 

726  the  preliminary  question  of  admissibility. 

Par.  (c).    The  jury  may  afterwards  hear  this  and  other 

727  evidence  affecting  the  trustworthiness  of  the  confession, 
if  it  is  admitted. 

[Par.  (d).    The  trial  judge's  determination  of  admissi- 

728  bility  is  final,  under  Rule  18  (ante,  §  52.)]  * 


TITLE  III: 

AUTOPTIC  PROFERENCE  (REAL  EVIDENCE) 

RULE  123.  General  Principle.  Wherever  the  existence  or 
730  the  external  quality  or  condition  of  a  person  or  thing  is 
material  or  relevant  to  the  issue,  the  third  source  of  evidence 
(Rule  24,  ante,  §  105),  namely,  the  inspection  of  the  person 
or  thing  itself,  by  production  before  the  tribunal,  by  experi- 
mentation, or  by  visit  of  the  tribunal,  is  admissible,  subject 
to  any  specific  exception  to  the  contrary.  —  (W.  §§1150- 
1152.) 

Distinctions.  Inspection,  as  a  source  of  evidence,  may  be 
forbidden  by  some  independent  rule  of  evidence  equally 
applicable  here  (W.  §§  1154-1156);  namely: 

'  The  first  bracketed  clause  is  the  soimd  rule;  but  a  majority 
of  Courts  accept  the  second  one. 

•  Many  Courts  accept  the  second  bracketed  clause;  but  the 
first  is  the  only  sound  one. 

*  Many  Courts  profess  this;  few  observe  it. 
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(1)  By  some  rule  of  rdevancy  of  drcumstantial  evidence. 

lUustraiion.  The  features  of  a  chUd,  resembling  the  de- 
fendant in  a  bastardy  case,  may  not  be  admissible  as  evidence 
of  paternity,  under  Rule  41  (afi/e,  §  209);  hence  they  oould 
not  be  evidenced  by  inspection  of  the  Court,  any  more  than  by 
testimony. 

(2)  By  some  rule  of  privilege. 

Illustration.  In  a  criminal  case,  the  defendant  may  be 
privileged  from  compulsory  self-crimination  under  Rule 
203  (po«^,  €  1737)  by  placing  his  foot  in  a  mould  to  discover 
its  shape;  hence,  the  privilege  applies  equally  to  such  com- 
pulsory disclosure  for  the  tribunal's  inspection;  so  sdso  in  a 
civil  case,  for  the  plaintiff  in  personal  injury  claims  (Rule 
201,  post,  §  1702). 

Art.  1.     Unfair  Prejudice.    An  exhibition  to  the  jury  of 

731  weapons,  wounds,  or  other  things  calculated  to  excite  emo- 
tional prejudice  and  overcome  the  reasoning  powers,  un- 
favorably to  the  party  in  a  criminal  or  a  civil  case,  may  be 
forbidden  by  the  Court  in  the  circumstances  of  the  case.'  — 
(W.  §§  1157,  1158.) 

Art.  2.     Indecency,  Impropriety,  Inconvenience.     An  ex- 
hibition, inspection,  or  experiment,  may  in  the  circumstances 
of  the  case  be  forbidden  when  not  relatively  important  for. 
ascertaining  the  truth,—  (W.  §§  1159-1161.) 

Par,  (a)  if  it  would  otherwise  be  inadmissible  under 

732  Rule  195  (post,  §  1652)  as  being  indecent  or  improper; 

733  Par.  (b)  if  it  would  cause  inconvenience  in  the  trial. 

Illustrations.  Exhibiting  the  naked  person;  bringing  in  a 
bulky  machine. 

Art.  3.    View  by  Jury.    When  the  object  to  be  inspected 

734  cannot  be  conveniently  produced  in  Court,  the  jury  may  be 
taken  to  the  place  and  there  view  it;  —  (W.  §  1162.) 

subject  to  the  following  detmls  and  qualifications: 

Crosa^eferences.  For  inspection  regarded  as  sul^ect  to  the 
party's  privilege  to  refuse,  see  Rule  201  (post^  {  1702)  and  Rule 
203   {post,    i  1737). 

*  But  this  prohibition  is  rarely  made. 
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Par,  (a).   The  issue  may  be  a  [criminal  or  a]  civil  one.*  — 

735  (W.  §  1163.) 

Par.  (6).    The  inspection  may  be  of  a  place,  [a  person, 

736  or  a  chattel,  or  of  an  experiment  therewith.]  ■  —  (W.  §  1 163.) 

■ 

Par.  (c).    The  desirability  of  a  view  is  determined  by 

737  the  trial  Court  in  the  circumstances  of  the  case.'  —  (W. 
§  1164.) 

Par.  (d).    The  inspection  must  be  made  by  all  the 

738  jurors,  going  together,  as  directed  by  the  CJourt.  —  (W. 
§§  1165,  1166.) 

Cro8»-reterence8.  The  Hearsay  rule  forbids  the  reception  of 
evidence  at  a  view,  otherwise  than  by  the  jurora'  inspection; 
thus  arise  questions  as  to  the  listening  to  wUneaaes,  the  pointing 
out  by  official  ehoweref  and  the  accuaed'a  presence,  under  Rule 
166  (post,  i  1266). 

Par.  (e).    The  information  obtained  by  the  jurors  by 

739  their  inspection  is  evidence,  t.  e.  a  lawful  source  of  belief;* 
and  the  impracticability  of  transmitting  it  to  the  court 
of  appeal  in  the  record  does  not  prevent  their  use  of  such 
information.  —  (W.  §  1168.) 

[Art.  3.    View  by  Expert.  The  judge  may  order  an  inspec- 

740  tion  by  an  expert  witness,  as  provided  in  Rule  224,  Art.  1 
(post,  §  1992).] 

*  Some  Courts  reject  the  bracketed  clause. 

'  A  few  Courts  incline  to  limit  views  to  places. 

•  Under  Rule  18  (ante,  §  49;  trial  Courrs  discretion). 
*Some  Courts  are  contra;    but  the  question  is  chiefly  a 

quibble  over  definitions. 
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PART  II: 
RULES    OF  AUXILIARY    PROBATIVE   POLICY 

RULE   125.     Definition  and  Classifi^caiion.     All  evidence, 

745  though  relevant  under  the  foregoing  rules,  may  be  further 
subjected  to  rules  of  auxiliary  probative  policy,  i.  e,  rules 
based  on  experience  of  the  special  dangers  or  weaknesses  of 
untrustworthiness  in  specific  classes  of  evidence,  and  designed 
to  strengthen  the  weaknesses,  avoid  the  dangers,  and  provide 
desirable  safeguards.  —  (W.  §§1171,  1172.) 

These  rules  are  classified  as  follows: 

I.  Preferential  Rules;  which  operate  by  requiring  one 
class  of  evidence  to  be  used  in  preference  to  another,  either 
absolutely,  or  conditionally  on  its  being  procurable. 

II.  Arudytic  (or  Scrutinative)  Rules;  which  operate  by 
applying  tests  calculated  to  expose  possible  weaknesses  which 
might  otherwise  remain  undiscovered. 

III.  Prophylactic  Rules;  which  operate  by  using  ex- 
pedients calculated  to  remove  some  danger  or  weakness  before 
the  evidence  is  admitted. 

IV.  Simplificative  Rules;  which  operate  by  eliminating 
evidence  likely  to  confuse  the  general  process  of  investigation. 

V.  Quantitative  (or  Synthetic)  Rules;  which  operate  by 
requiring  certain  kinds  of  evidence  to  be  associated  with  other 
evidence  before  the  whole  case  is  allowed  to  go  to  the  jury. 

Art.  1.     Best  Evidence  Rule,    There  is  no  general  rule 

746  that  the  best  evidence  must  be  introduced,  or  that  better 
evidence  must  be  introduced  before  inferior  evidence;  there 
are  only  certain  special  rules  as  to  special  classes  of  evidence, 
as  enumerated  hereafter.  —  (W.  §§  1173,  1174.) 
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TITLE  I:    PREFERENTIAL  RULES 
SUB-TITLE  I:  PRODUCTION  OF  DOCUMENTARY  EVIDENCE 

747  RULE  126.  General  Principle.  (A)  In  proving  a  writing, 
(B)  production  must  be  made,  (C)  unless  it  is  not  feasible, 
(D)  of  the  original  writing  itself,  (E)  whenever  the  purpose 
is  to  establish  its  terms.  —  (W.  §  1178.) 

(Reason  and  Policy,  The  policy  of  the  rule  is  based  on  the 
risk  of  errors,  wilful  or  inadvertent,  in  a  witness  testifying  by 
copy  or  by  recollection,  and  on  the  relative  importance  of 
even  slight  errors  in  words  and  phrases  of  writmgs,  which 
usually  by  their  tenor  affect  decisively  the  rights  of  the 
parties  and  the  facts  of  the  case.)  —  (W.  {{  1179,  1180.) 

Art.  1.  *'  (A)  In  proving  a  writing;  "  Rvle  not  applicable 
to  Chattels.    The  rule  does  not  apply 

Par,  (a)  to  chaUeU  uninecnbed  [[except  in  special  cir- 

748  cumstances]]; »—  (W.  §  1181.) 

Par.   (6)  to  chattels  inscribed,  unless  the   inscription 

749  affects  the  rights  of  the  parties  or  is  important  as  evi- 
dence; *--(W.  §1182.) 

» 
lUustrations,     A  baggage-check,  an  express-label,  a  police- 
man's star,  might  thus  come  under  the  rule. 

Par.  (c)  but  the  rule  applies  to  all  writings,  t.  e.  materials 

750  bearing  words  and  existing  as  such  solely  for  the  sake  of 
the  inscription.  —  (W.  §  1183.) 

Art.  2.  "  (B)  Production  must  be  made;  "  Rvlesconcemr 

751  ing  Production,  The  rule  requires  that  the  writing  be  brought 
into  court  and  offered  to  the  tribunal  for  inspection.  —  (W. 
§  1185.) 

*  The  double-bracketed  clause  is  not  law;  but  it  ought  to  be. 
'  No  Court  has  phrased  the  rule  in  any  form  of  wide  accept- 
ance; the  above  represents  good  sense  and  most  of  the  cases. 
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Par.  (a).    The  writing  need  not  be  read  aloud,  unless  the 

752  Court  so  requires. 

Par.  (h).    The  writing  need  not  be  perused  by  or  shown 

753  to  a  witness,  except  as  required  by  other  rules  of  evidence. 

CroaiHreferencea,    This  requirement  may  be  made 

(1)  under  Rule  87  (anle,  {  418),  where  a  witness  identifying 
a  signaiure  may  have  to  look  at  the  document; 

(2)  under  Rule  127  (po8t,  {  812),  where  a  witness  who  is  to 
be  contradicted  by  his  own  vriiing  may  have  the  document  first 
shown  to  him. 

Par.   (c).     The  production  of  the  original  is  always 

754  aUowabUf  even  when  a  copy  is  admissible  under  the  ensuing 
Rules;  unless  prohibited  by  some  rule  of  privilege  (Rules 
200-212)  or  by  some  policy  (Rule  196)  requiring  public 
records  not  to  be  removed  from  the  place  of  custody.  — 
(W.  §  1186.) 

Par.  (d).    Even  when  the  original  is  produced,  a  copy 

755  also  may  be  introduced,  if  evidentially  useful.  —  (W. 
§§1190,1229.) 

Illustration.    A  copy  of  an  illegible  deed;  or  a  photogri^h  of 
a  disputed  signature  under  Rule  93  {ante,  {  484). 


Art.  3.  "  (C)  Unless  it  is  not  feasible;  "  General  Prin- 

756  ciple.    The  production  of  the  original  writing  may  be  dis- 
pensed with  where  it  is  not  feasible; »  —  (W.  §  1192.) 

subject  to  the  details  and  qualifications  of  Arts  4-12  fol- 
lowing: 

Par.  (a).     The  production  of  the  original  is  not  dis- 

757  pensed  with  merely  because  its  genuineness  is  not  in  dis- 
pute. —  (W.  §1187.) 

Par.  (b).    Where  production  is  dispensed  with  by  reason 

758  of  loss  or  some  other  ensuing  excuse,  the  order  of  evidence 
as  to  the  loss,  the  contents,  and  the  execution  of  the  writing 

» No  Court  lays  down  this  broad  rule  yet,  except  in  the 
"  best  evidence  "  formula. 
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depends  upon  the  circumstances  of  each  case.*  —  (W. 
§  1189.) 

lUuatratian,  Action  on  a  policy  of  insurance;  plea,  no  policy 
executed.  The  plaintilT  may  first  show  the  loss  of  an  instru- 
ment purporting  to  be  a  policy,  then  prove  the  terms  of  that 
instrument  by  a  copy,  and  then  introduce  his  evidence  of  its 
execution;  but  if  the  real  dispute  was  ss  to  the  terms,  not  the 
execution,  his  evidence  of  execution  should  come  second,  and 
then  his  alleged  copy. 

Art.  4.    Same:    (1)  Lo88  or  Destmction.    The  production 

759  of  the  original  is  dispensed  with  where  the  party  is  unable 
to  produce  it  because  it  is  destroyed  or  lost.  —  (W.  §  1193.) 

Par.  (a).     In  evidencing  loss  or  destruction  the  sujffi- 

760  ciency  of  the  evidence  depends  on  the  circumstances  of 
each  case."—  (W.  §  1194.) 

Par.  (b).    In  particular,  [no  fixed  rule  requires  that]  the 

761  latest  known  cuModian  shall  testify,  or  [that]  the  latest 
known  place  of  deposit  shall  be  searched."  —  (W.  §  1195.) 

Par.  (c).    The  replies  made  to  a  searcher  are  [not]  ad- 

762  missible  as  circumstantial  evidence  of  inability  to  find.*  — 
(W.  §  1196.) 

Par.   (d).     Even  the  offering  party's  oufn  intentional 

763  destruction  of  the  original  [dispenses  him  from  producing  it, 
provided  the  circumstances  negative  a  fraudulent  intent 
to  suppress  the  truth.]  •—  (W.  §  1198.) 

lUuatration.  In  an  action  on  a  contract,  the  party  offers  a 
copy  of  a  telegram  received  by  him;  if  he  has  destroyed  the 
onginal  before  controversy  arose  as  a  matter  of  routine  in 
disposing  of  old  papers,  the  copy  is  admissible;  otherwise,  if 
it  appears  that  he  destroyed  it  after  request  for  inspection  by 
the  other  party  and  refusal  to  allow  inspection. 

*Some  Courts  lay  down  fixed  rules;  but  they  are  im- 
practicable. 

*This  is  therefore  for  the  trial  Court's  discretion  (Rule 
18,  ante,  §  49). 

*  But  some  Courts  have  the  affirmative  rule. 

*  Some  Courts  use  the  bracket. 

*  A  few  Courts  are  over-strict;  other  Courts  differ  in  their 
phrasing. 
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Distinguish  the  question  of  substantive  law  whether  the 
grantee's  destruction  of  a  deed  revests  tide  in  the  grantor. 

Art.  5.    Same:   (2)  Detention  by  Opponent.     The  produo- 

764  tion  of  the  original  is  dispensed  with  where  the  party  is 
unable  to  produce  it  because  it  is  detained  by  the  opponent; 
i.  e.  where 

it  is  in  the  opponent's  possession  or  control,  and 
he  has  been  requested  by  notice  to  produce  it  at  the  trial, 
and 
he  has  failed  to  produce  it.  —  (W.  §  1199.) 

Par,  (a).    The  opponent  is  in  control  of  the  document, 

765  even  where  it  is  in  the  hands  of  a  third  person,  within  or 
without  the  jurisdiction,  provided  it  is  still  subject  to 
the  opponent's  right  to  resume  its  custody.  —  (W.  §  1200.) 

Illustration.  A  bill  in  the  hands  of  an  attorney,  or  a  deed  in 
custodv  of  a  real  estate  agent,  might  thus  be  in  the  party's 
control;  but  perhaps  not  a  note  placed  in  the  hands  of  a  bank 
for  collection. 

Par,  (6).    The  opponent's  possession  must  be  evidenced 

766  by  the  party  desiring  to  prove  the  document;  but  it 
may  be  evidenced  in  any  ordinary  mode,  in  particular, 
by  the  course  of  the  mails,  pursuant  to  Rule  36  {ante, 
§  131).  —  (W.  §  1201.) 

Distinguish  the  question  whether  the  opponent's  attorney  is 
privileged  not  to  testify  to  possession  under  Rule  205  {post, 
i  1783). 

Par,  (c).    The  request  or  notice  to  the  opponent  must  be 

767  made  wherever  the  party  is  relying  on  the  opponent's 
detention    as    the    excuse    for    non-production.  —  (W. 
§§  1202,  1203.) 

Illustration.  In  proving  the  contents  of  a  letter  mailed  to  the 
opponent,  the  opponent  admits  receiving  it;  here  a  notice 
is  necessary;  but  lif  he  denies  receiving  it,  the  letter  is  virt\iaUy 
lost,  and  no  notice  is  needed. 

Par.  {d).    The  notice  to  the  opponent  must  be  given 

768  expressly  in  vjrUing; 

except  that  the  pleadings  may  suffice  to  give  implied 
notice  that  the  document  will  be  needed.  —  (W.  §  1205.) 
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lUustraHon.  In  trover  for  a  deed,  ejectment  for  land  clainied 
under  a  grant  named,  or  contract  based  on  an  account  stated, 
the  pleaaings  may  suffice  as  an  implied  notice. 

769  Par.  («).    The  notice 

(1)  must  be  given  at  a  time  before  trial  sufficient  for 
finding  and  bringing  the  document; 

(2)  must  be  given  to  the  opponent  or  his  aUomey; 

(3)  and  must  describe  the  document  sufficiently  to 
identify  it.»  —  (W.  §  1208.) 

Par,  (J).    The  notice  may  be  given  oraUy  at  the  trial, 

770  if  the  document  is  there  in  the  opponent's  control.  — 
(W.  §  1204.) 

Par.   (g).     The  rule  for    notice    is    [not]    applicable 

771  when  the  desired  document  is  itsdf  a  notice;  except  when 
it  is  a  notice  to  produce  under  the  present  rule.'  —  (W. 
§1206.) 

Par.  (h).    The  opponent's  faUvre  to  produce  a  document 

772  for  which  the  foregoing  rules  have  been  satisfied  permits 
the  first  party  to  evidence  it  otherwise,  no  matter  what  the 
ground  for  the  failure  to  produce.  —  (W.  §  1209.) 

Par.  (i).    The  opponent  who  thus  fails  to  produce  is 

773  not  allowed  afterwards  to  produce  it  for  the  purpose  of 
disputing  the  first  party's  evidence  of  its  tenor. 

Cros^references.    Compare  also  the  rules 

(1)  that  the  jury  may  infer  from  his  conduct  the  tenor  of 
the  document  (Rule  118,  Art.  6,  ante,  §  662), 

(2)  that  the  party  may  be  defaulted  for  refusing  to  give  an 
opportunity  of  inspection  before  trial  (Rule  161,  Art.  4,  post, 
i  1335). 

Art.  6.    Same:    (3)  Detention  by  Third  Person.    The  pro- 

774  duction  of  the  original  is  dispensed  with  where  the  party 
is  unable  to  produce  it  because  it  is  detained  by  a  third  person 
not  subject  to  his  control.  —  (W.  §  1211.) 

775  Par.  (a).    If  the  third  person  is  within  the  jurisdiction, 

'  There  is  some  variance  of  ruling  as  to  Clause  (2).     The 
whole  matter  is  one  for  the  trial  Court's  determination. 
*  The  decisions  are  not  harmonious. 

189 


s.    •!' 


::fc-      t»' 


•"w- 


»•"•' 


•11.    }    :;«"i 


»■  _l:  r 


■y> 


_\ 


X  Ji^  A  a: 


'^r  *!  A  -•iiiAii;  iifius.*  — 


_        ' '.        --^^    -**^    3t:r    :; 

cs^tKXi  oc  it  under'  rSTi^  ?''7^  ^  ^*» 

ISIO 


atB  to  the  ex- 
rule. 

documentB,  but  the 
trial  Oourt's  &ppU- 


S§  781-782     PttODUCING    DOCUMENTARY    ORIGINALS 

that  its  repeated  production  would  cause  unreaaonable  in- 
convenience  to  the  owners  or  users  of  it.]  *  —  (W.  §  1223.) 

IllustraHons,  Bank-records,  churcb-registers,  title-abstracts, 
and  perhaps  records  of  public-service  corporations. 

Cro88^eference.  For  the  ordering  of  an  inspection  of  such  a 
document  before  trisl  by  an  expert  toiinesSf  see  Rule  123 
(ante,  §  740). 

For  such  inspection  by  a  party-opponent,  see  Rule  161, 
Art.  4  (post,  i  1335). 

Art.  11.    Same:    (8)  Recorded  Conveyances,    The  produc- 

781  tion  of  the  original  is  dispensed  with  where  it  is  a  document  of 
grant  or  authority  recorded  pursuant  to  law  in  a  public 
office;  »  —  {W.  §§1224-1227.) 

(1)  [provided  the  original  is  not  within  the  offeror's  con- 
trol.] • 

(2)  [provided  neither  the  offeror  nor  the  opponent  is  the 
grantee  named  in  the  document.]  * 

Cross-references,  (1)  For  the  rule  as  to  govemmenl  grants, 
depending  on  which  is  the  original,  see  Rule  126  (post,  I  791). 

(2)  For  the  rule  as  to  admitting  a  certified  copy,  unaer  the 
exception  to  the  hearsay  rule,  see  Rule  148  C  (post,  §  1161). 

(3)  For  the  rule  admitting  abstracts  of  burnt  records  of 
deeds,  see  Rules  150,  184  (post,  {{  1183,  1565). 

Art.  12.     Same:    (9)  Voluminous  Documents,     Where  a 

782  fact  to  be  evidenced  by  docimients  would  require  an  inspec- 
tion of  numerous  documents  made  up  of  multifarious  details, 
so  as  to  make  inspection  or  reading  of  all  the  details  at  the 
trial  unreasonable,  other  evidence,  summarizing  the  contents, 
may  be  introduced ;  provided  that  the  trial  Court  may  in  the 
circumstances  require  the  originals  to  be  made  accessible  to 
the  Court  and  the  opponent  for  inspection  and  may  require 

*  There  are  specific  rulings  and  statutes  on  such  documents, 
but  no  general  rule  in  this  oroad  form. 

'  The  majority  of  Courts  now  follow  this  rule,  by  common 
law  or  by  statute,  without  either  of  the  provisoes.  A  few  do 
not  recognize  at  all  a  special  exemption  for  recorded  con- 
veyances. 

•Several  Courts  follow  this  proviso,  tmder  statute;  the 
phrasings  differ  slightly. 

*  This  proviso  is  peculiar  to  the  New  England  Courts,  with 
slight  local  variations. 
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the   reading  or  production   of  particular   portions.  —  (We 
§  1230.) 

Illustrations.     Pecuniary  accounts;    copyright  infringem«nt; 
corporate  records. 

Art.  13.  "  (D)  Of  the  original  wRiTmo  itbeu*/'  Whaiis 

783  the  original.  The  rule  requires  the  production  of  the  specific 
document  (the  "  original  ")  whose  contents  are  to  be  proved 
in  the  state  of  the  substantive  law  and  the  pleadings;  and  it 
does  not  matter  whether  the  document  so  desired  was  written 
before  or  after  (i.  e.  a  "  copy  ")  some  other  document.  — 
(W.  §  1231.) 

In  determining  what  is  the  original  so  desired,  the  following 
further  details  apply: 

Art.  14.    Same:    (1)  Duplicates  and  Counterparts.    Where 

784  the  document  came  into  existence  in  duplicate  or  multipli- 
cate,  any  one  of  these  may  be  introduced,  without  accounting 
for  the  non-production  of  another; 

and  all  must  be  accounted  for  before  other  evidence  b 
admissible.  —  (W.  §§  1232,  1233.) 
This  rule  includes 

Par.  (a).    A  document  of  a  bilateral  transaction  executed 

785  by  the  parties  in  duplicate;  —  (W.  §  1232.) 

lUusiratian.    A  counterpart-lease  or  an  indenture. 

Par.   (6).     A  unilateral  notice  written  twice  at  one 

786  sitting;*  — (W.  §1234.) 

Par.  (c).    Multiplicate  impressions  from  a  printing-press 

787  with  a  single  unaltered  type-setting; 

except  so  far  as  one  particular  sheet  becomes  the 
original  by  virtue  of  Art.  15  {posty  §  790)  or  of  Art.  16 
(post,  §791);— (W.  §1234.) 

[Par.  (d).    Multiplicate  impressions  from  a  typewriter, 

788  manif older,  or  other  machine,  in  so  far  as  the  circumstances 
show  identity  of  impression;]  * —  (W.  §  1234.) 

'  This  is  law,  but  is  not  sound. 

*  This  is  probably  not  yet  law,  but  it  seems  practicaL 
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789  Par,  (c).    But  not  a  hloUer-press  copy.  —  (W.  §  1234.) 

Art.  15.   Same:   (2)  Copy  A  cied  on  or  Dealt  with  as  Original. 

790  Where  an  act  material  or  relevant  consists  partly  in  acting 
on  or  otherwise  dealing  with  a  document  so  as  to  make  the 
terms  of  the  document  a  part  of  the  act,  the  production  of 
that  document  is  required.  —  (W.  §  1235.) 

lUustrotiana,  In  an  action  on  an  account  stated,  the  document 
sent  to  the  debtor,  even  though  it  is  made  by  copying  the 
account  books,  is  the  original  to  be  produced,  because  the 
debtor's  assent  to  the  account  therein  stated  is  the  basis  of 
the  daim. 

Art.  16.    Same:    (3)  Copy  made  Original  by  Substantive 

791  Law.  Where  two  or  more  dociunents  were  made  by  cop3dng 
one  from  the  other,  either  may  become  the  original  required 
to  be  produced,  if  it  is  the  specific  document  material  under 
the  rule  of  substantive  law  ^plicable  to  the  case.  —  (W. 
§§  1236-1240.) 

Illustrations.  (1)  The  plaintiff,  in  an  action  on  a  contract  made 
by  telegram  desires  to  prove  the  making  of  the  contract  by 
tdegram.  Whether  the  telegram-sheet  delivered  to  the 
defendant  must  be  produced  depends  on  whether  the  sub- 
stantive law  declares  the  contract  to  have  been  made  by  that 
sheet  or  by  the  one  handed  to  the  operator  by  the  offeror. 

(2)  In  an  action  against  a  reporter  for  a  libd  published  in 
a  newsvaper,  a  number  of  that  issue  of  the  new8i>aper  is  the 
original  tor  proving  publication;  but  in  an  action  by  the 
reporter  for  salary  earned  by  writing  the  article,  the  manu- 
script is  the  original  for  proving  performance. 

(3)  In  a  land-grant  by  the  State  or  Federal  Government, 
in  substantive  law  the  effective  document  of  grant  may  be 
the  document  given  to  the  grantee  or  the  document  retained 
as  part  of  the  Government  records;  thus,  whether  a  patent, 
scnp,  location,  certificate,  testimoniOf  expediente,  or  other  such 
document  is  the  one  required  to  be  produced  depends  on  the 
principle  of  the  land-law. 

(4)  Similar  questions  arise  for  haUotSy  tax4i8ts,  notaries 
protests,  and  a  variety  of  other  documents. 

Art.  17.    Same:    (4)  Exclusive  Memorials  under  the  Parol 

792  Evidence  Rule.  Whenever  by  the  parol-evidence  rule  (Rule 
217,  postf  §  1920)  a  particular  document  has  become  the  exclu- 
sive memorial  of  the  transaction,  superseding  other  writings, 
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that  document  is  the  one  required  to  be  produced,  in  proving 
the  transaction.  —  (W.  §  1241.) 

Cross-reference.  For  the  burden  of  proof  as  to  producing  the 
writing  in  such  a  case,  see  Rule  217,  Art.  7,  {post,  {  1941). 

Art.  18.    "(E)  Whenevbb  thb  purposb  is  to  estabush 

793  ITS  terms.''  General  Principle,  In  pursuance  of  the  reason 
(ante,  §  747)  of  the  rule  requiring  production,  it  applies  only 
where  the  purpose  of  the  party,  under  the  issues,  is  to  estab- 
lish the  terms  (or  contents)  of  the  document,  and  therefore 
does  not  apply  when  the  purpose  is  merely  to  prove  some 
other  fact  relating  to  the  document  or  some  other  separate 
part  of  a  transaction  in  which  the  document  formed  only  one 
part.  —  (W.  §  1242.) 

Distinguish  the  statement  that  the  rule  does  not  ai>ply  to  a 
document  which  is  only  "  collaterally  in  issue  ";  this  phrase 
is  often  applied  to  express  the  above  principle,  but  correctly 
it  should  oe  applied  only  to  the  exception  to  the  rule  {post. 
Rule  127,  Art.  1,  {  806). 

Art.  19.  Same:  Applications  of  the  Principle,  The  fore- 
going principle  applies  in  the  following  classes  of  cases,  among 
others:  *  ^ 

Par,  (a).    The  rule  does  not  apply  in  proving  an  oral 

794  utterance  accompanying  some  dealing  with  a  document.  — 
(W.  §  1243.) 

Illustration.  In  an  action  for  slander,  whose  publication  con* 
sisted  in  reading  aloud  to  hearers  tne  contents  of  a  letter- 
draft,  the  words  uttered  orally  may  be  proved  without  pro- 
ducing the  document. 

Distinauish  cases  where  the  oral  part  of  a  transaction  is 
invalid  under  the  parol-evidence  rule,  Rule  217  (post,  {  1920). 

Par,  (b).    The  rule  does  not  apply  in  proving  a  person's 

795  knowledge  or  belief  of  the  contents  or  existence  of  a  docu- 
ment. —  (W.  §  1243.) 

Illustration.  In  proving  a  purchaser's  knowledge  or  belief  as 
to  a  prior  inciunbrance  on  the  land,  the  document  need  not  be 
produced. 

'The  rule  for   trial  Court's  discretion  here  applies  (Rule 
18,  ante,  §  49). 
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Par.  (c).    In  stating  the  ideniily  of  a  document  already 

796  in  the  case  with  one  whoee  contents  are  otherwise  irrele- 
vant, 

or  the  identity  of  a  person  or  thing  with  one  mentioned 
in  a  document  whose  contents  are  otherwise  irrelevant, 

the  irrelevant  document  need  not  be  produced, 
unless  its  precise  terms  are  essential  in  the  identification. 
—  (W.  i  1244.) 

lUustratum.  In  an  action  for  non-delivery  of  a  specific  lot  of 
cotton,  the  fact  that  the  agent  had  given  a  receipt  for  thirty- 
six  bales  of  cotton  may  be  testified  to,  in  identifying  the  lot, 
without  producing  the  receipt. 

Par.   id).     In  proving    a  general  fact  reetdUng  from 

797  toriUen  entry  or  item  or  series  thereof,  the  writing  need 
not  be  produced, 

unless  in  the  circumstances  the  precise  terms  of  the 
writing  are  involved.  —  (W.  §  1244.) 

lUtutrations.  (1)  Whether  the  yearly  sales  amounted  to 
eight  thousand  aollars,  would  not  require  production  of  the 
bm>kB;  but  whether  a  bill  rendered  was  for  eight  dollars, 
would  require  production. 

(2)  Whether  a  lawsuit  was  pending,  would  not  require 
production;  but  a  judgment  had  been  entered,  would  require 
production. 

(3)  That  a  liquor^lioense  had  been  granted  to  M.,  would 
require  production;  but  that  no  entry  of  a  grant  of  license  to 
M.  ooula  be  found,  would  not  require  production  of  the  entire 
record. 

Cross^eference.  For  the  admissibility  of  a  custodian's  certi- 
ficate that  no  record  exists,  see  Rule  148  C,  Art.  6  (post,  {  1152). 

Par.  (e).    In  proving  the  act  of  payment  in  discharge 

798  of  a  written  claim,  the  fact  and  the  amount  of  payment 
may  be  evidenced  without  production, 

unless  the  terms  of  a  specific  document  are  neces- 
sarily involved.  —  (W.  §  1245.) 

lUustrationa.  (1)  In  an  action  for  money  due  on  a  draft  the 
fact  of  payment  may  be  evidenced  without  producing  the 
draft;  but  if  the  payment  was  made  by  check,  or  u  the 
application  of  the  payment  to  one  or  another  purpose  is  dis- 
puted and  the  payment  was  made  by  letter  stating  the  pur- 
pose, the  check  or  the  letter  might  require  to  be  produced. 

(2)  Upon  payment,  a  receipt  is  given;  the  payment  may 
be  evidenced  without  producmg  the  receipt;    except  so  far 
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as  the  parol-evidence  rule  requires  otherwise  (Rule  217,  post^ 
i  1926). 

Par.  (J).    In  proving  the  fact  of   ownership ^  tenancy f 

799  or  sale,  the  document  of  title  need  not  be  produced, 

unless  in  the  circumstances  its  specific  terms  are  ma- 
terial. —  (W.  §§  1246,  1247.) 

lUuMrations.  (1)  In  an  action  for  personal  injury  on  a  rail- 
road said  to  be  leased  and  controlled  by  the  defendant,  the 
document  of  lease  need  not  be  produced;  unless,  by  reason  of 
dispute  as  to  the  identity  of  the  lessee,  the  terms  of  descrip- 
tion in  the  lease  are  material. 

(2)  In  an  action  for  mesne  profits,  an  expert  witness  to 
land-values,  who  qualifies  bv  having  bought  and  sold  land, 
need  not  produce  the  deeds  of  sue;  but  the  defendant, 
justifying  as  owner  and  testifying  to  purchase  from  M,  must 
produce  the  deed. 

Par.  (g).    In  proving  the  fact  of  existence^  execvHon, 

800  sending^  ddivery,  or  publicaiion  of  a  document,  it  need 
not  be  produced, 

unless  in  the  circumstances  its  specific  terms  are  ma- 
terial. —  (W.  §  1248.) 

lUiuttrationa.  (1)  In  an  action  on  a  contract  made  by  a 
partner,  testimony  to  his  authority  to  act,  as  shown  in  his 
frequent  prior  execution  of  notes  for  the  firm,  may  be  given 
without  producing  those  notes. 

(2)  In  an  action  for  goods  converted  by  a  consignee,  the 
act  of  shipment  and  of  takin;^  a  bill  of  lading  ma^  be  testified 
to  without  producing  the  bill  of  lading;  out  m  an  action 
against  the  carrier  for  misdelivery  of  the  goods  contrary  to 
the  terms  of  the  bill,  the  bill  must  be  produced. 


Par.  (h).  In  proving  the  fact  of  canversunif  losSf  or 
801  larceny  of  a  document,  service  of  a  writ  or  notice,  possession 
of  a  deed,  or  any  other  conduct  dealing  with  a  document, 
its  production  is  not  required, 

unless  in  the  circumstances  its  specific  terms  are  ma^ 
terial.  —  (W.  S§  1249,  1250.) 

Illustration.  In  an  action  for  services  rendered  in  serving 
processes,  the  writs  or  summons  need  not  be  produced;  but 
m  an  action  for  converting  a  horse,  with  a  justification  under  a 
writ  of  replevin,  the  writ  must  be  produced  in  proving  the 
justification. 
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DUUngmMk  iV)  the  qoBBtion  wiieUier,  in  ezcoBme  the  non- 
produetioo  of  a  loti  originai,  under  Art.  4  {amie,  {  759),  the 
party  may  prove  the  Iobb  without  fint  introdneins  some  evi- 
dence of  oontentflL 

(2)  the  question  wlieUier  testimony  to  the  fact  of  owner- 
ship, posncnsion,  etc,  violates  the  opiMitm  rule  (Rule  173, 
pott,  f  1455). 


RULE  127.  ExeepHons  to  the  Rule.  The  rule  requiring 
805  production  of  the  original  document  is  subject  to  the  follow- 
ing exceptions,  in  which  cases  the  original  writing  need  not 
be  produced  nor  accounted  for  before  any  other  evidenoe  of 
its  contents  is  adnuasible: 


[Art.  1.    Documents  CoUateral  to  the  Issue.    The  rule  does 
806  not  include  documents  whose  terms  are  not  material  to  the 
main  issues  of  the  case  nor  to  any  important  fact  relevant 
to  those  issues.]  "  —  (W.  §§  1252-1254.) 

lUtutration.  (1)  In  a  prosecutioQ  for  assault  on  a  constable 
while  acting  imder  a  writ,  the  production  of  the  writ  is  not 
required,  its  contents  being  immaterial  and  unimportant: 
and  even  if  the  question  arose  of  a  mistake  in  serving  the 
wrong  person,  toe  contents  though  material  and  relevant 
might  still  be  unimportant. 

(2)  In  the  same  case,  in  testfying  to  the  assaulted  person's 
status  as  constable,  the  record  of  his  fl4>pointment  to  office 
need  not  be  produced,  being  ordinarily  not  material  nor 
important.  —  (W.  §§  1728,  2535.) 

Distinguish  the  cases  arising  under  the  limitation  of  Arts.  18 
and  19  (ante,  (§  793-801),  which  may  often  lead  to  the  same 
result;  a  number  of  Courts  use  the  present  term  **  collateral  " 
in  applying  those  limitations.  But  the  present  exception 
should  exist,  apart  from  those  limitations. 


Art.   2.     Documents  evidenced  by  Party* s  Admission  of 
807  Contents.    The  rule  does  not  include  documents  whose  con- 
tents   are   evidenced    by   the    party-opponent's    admission 
—  (W.  ii  1255-1257.) 
provided  either 

*  This  is  law  in  many  States  and  ought  to  be  extended. 
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Par,  (a).  Tluit  the  admission  is  made  while  testifying, 
on  the  stand  or  by  deposition ;  > 

Par,  (&)  or.  That  the  admission  is  made  in  a  writ- 
SOS        ing;> 

[Par,  (c)  or,  That  the  admission  b  oral  and  out  of  court, 

809  if  the  making  of  such  admission  is  not  bona  fide  disputed 
by  the  opponent;  ^  ] 

Par,  (d)  or,    That  the  original  is  lost  or  otherwise 

810  accounted  for.' 

lUuairaHaru.  (1)  In  an  action  on  a  debt,  with  a  plea  of 
discharge  in  insolvency,  the  plaintiff's  admission  that  the 
ddfendant  had  been  adjudged  on  the  record  a  discharge  in 
insolvency  would  be  receivable  if  made  in  testifying  on  the 
stand,  or  in  a  letter;  but  not  if  made  in  conversation  before 
trial,  provided  the  fact  of  the  utterance  of  such  admission 
was  bona  fide  disputed  bj  him. 

(2)  In  an  action  of  ejectment  by  M  against  N,  a  recital, 
in  a  deed  bv  M's  predecessor,  of  the  contents  of  a  prior  deed 
by  him  to  N's  ancestor,  is  admissible  against  M. 

[(3)  In  an  action  of  ejectment  by  R  against  S,  (a)  the  oral 
statement  of  S's  grantor  that  he  had  in  1859  made  a  deed  to 
R's  ancestor  is  admissible  against  8,  provided  the  existence 
and  loss  of  such  a  deed  is  shown  under  Par.  (d)  supra;  (6)  but 
the  oral  statement  of  S's  grantor  that  he  was  only  a  lessee 
is  not  admissible,  if  8  has  already  shown  a  purporting  title  by 
deeds].' 

DUtinguish  (1)  the  judicUd  admisnon  (Rule  231,  post,  §  2140) 
which  dispenses  the  party  from  all  evidence  on  that  subject; 

(2)  the  opponent  8  declaration,  claiming  or  disclaiming 
title,  when  offered  as  a  verbal  act  accompanying  occupation, 
in  an  issue  of  adverse  possession  (Rule  155,  post,  §  1245); 

(3)  a  deceased  third  person's  declaration  of  tenancy  only, 
ss  a  statement  of  a  fact  against  interest  (Rule  139,  post,  {  968). 

>  Probably  all  Oourts  would  concede  Par.  (a).  Most  Courts 
would  concede  Par  (6).  On  Par.  (6)  Courts  are  divided, 
usually  stating  the  rule  of  its  first  clause  pro  or  con;  but  if 
the  second  clause  be  added,  the  objections  to  the  unqualified 
first  clause  disappear. 

'  All  Courts  would  concede  this;  but  it  is  not  a  genuine 
exception,  for  it  assumes  the  rule  of  production  to  be  enforced. 

'  This  illustration  exhibits  the  local  New  York  rule,  fol- 
lowed by  a  few  other  States. 
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Art.   3.     Documents  affecting  a  Witness  an   Voir  Dire, 

811  Where  a  witness'  interest,  disqualifjdng  [or  impeaching]  ^ 
him,  depends  on  the  terms  of  a  document,  it  need  not  be  pro- 
duced, unless  the  party  needing  it  knew  of  that  need  before 
trial.  —  (W.  §  1268.) 

Art.  4.  Documents  admitted  hy  Witness  on  Cross-Examtnor 
lion.  Where  the  purpose  is  to  impeach  a  witness  by  prior 
statements  of  his  in  writing,  the  rule  for  production  applies, 
subject  to  the  following  qualifications: —  (W.  §§  1259-1263.) 

[Par,  (a).    The  writing  need  not  be  shown  or  read  to 

812  him  before  asking  him  as  to  its  contents].' 

Par,  Q)),    But  the  tenor  and  circumstances  of  the  sup- 

813  posed  statement  must  be  sufRciently  specified  to  him 
orally  in  a  question,  pursuant  to  Rule  108  (ante,  §  579), 

[Par,  (c).    If  he  admits,  in  replying  to  such  question, 

814  that  he  did  make  the  statement  asked  about,  the  writing 
need  not  be  produced  by  the  impeaching  party, 

unless  the  trial  Court  deems  it  fair  to  do  so].' 

Par,  id).    If  the  witness  denies  that  he  made  the  state- 

815  ment,  the  impeaching  party  must  produce  the  writing;  * 

but  before  introducing  it  in  impeachment  he  must  evi- 
dence its  genuineness  in  some  method,  pursuant  to  Rule 
188  (post,  §  1591). 

[Par.  (e).    Whether  the  witness  denies  or  admits  the 

816  writing,  the  party  for  whom  the  witness  testifies  may 
produce  the  writing  and  read  the  statement,  together 
with  any  explanatory  parts  admissible  under  Rule  185 
(post,  §  1575)].* 

Par,  (/).     Whether  the  impeaching  or  the  sustaining 

817  party  may  or  must  produce  the  writing  immediately 

^  This  bracketed  clause  seems  logically  to  be  required. 

'The  contrary  is  the  law  in  most  jurisdictions;  but  is  a 
gross  error  of  principle  and  policy. 

'  This  stands  or  falls  with  Par.  (a)  above. 

*  In  strictness,  only  when  he  desires  to  prove  the  making 
of  the  statement;  but  to  prevent  false  insinuations,  the  above 
rule  is  needed. 

'  This  is  probably  not  law,  but  ought  to  be. 
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after  the  witness'  reply  or  not  until  some  appropriate 
later  stage  of  the  case,  [is  determined  by  the  trial  Court 
according  to  the  circumstances.]  ^ 

Par.  Ig).    The  foregoing  rules  apply  to  a  writing 
818  made  by  the  witness  himself, 

or  made  by  another  person  as  a  verbatim  report  of  the 
witness'  testimony  or  deposition-answers. 

Illustrations.  On  cross-examination  of  a  witness  to  the  de- 
livery of  a  bill  of  goods,  the  counsel  desires  to  use  agaiDst 
him  an  entry  in  a  ddi  very-book,  kept  bv  him,  reading  ''Party 
not  found."  The  witness  must  be  askea  whether  in  a  deliveiy 
book  he  ever  wrote  that  about  these  goods,  but  he  need  not 
be  shown  the  book.  If  he  admits  it,  the  bode  need  not  be 
produced;  though  perhaps  the  sustaining  counsel  might 
desire  to  call  for  it  and  might  be  able  by  means  of  it  to  refresh 
the  witness'  memory  in  explanation.  If  he  denies  it,  the 
impeaching  counsel  must  produce  it;  but  he  need  not  oidi- 
nanly  offer  it  in  evidence  tiU  he  puts  in  his  own  party's  case. 

Distindions.  In  using  a  deposition,  the  questions  may  arise 
(a)  whether  it  can  be  used  in  the  above  manner,  but  on  direct 
examination,  to  discredit  on^s  own  vntnesa  under  Rule  07 
(anU,  i  504); 

(6)   whether,  if  thus  allowable  only  to  refresh  memarVt  it  is 
a  proper  writing  for  that  purpose  under  Rule  90  {ante,  {  448). 


RULE  128.    Kinds  of  Secondary  Evidence  of  Contents.    When 

820  pursuant  to  the  foregoing  rules  the  terms  of  a  writing  may  be 
evidenced  otherwise  than  by  production  of  the  writing  itself, 
all  other  kinds  of  evidence,  circumstantial  and  testimonial, 
are  admissible, 

subject  to  the  following  exceptions  and  qualifications: 

Art.  1.     Circumstantial  Evidence,    There  are  no  special 

821  rules  excluding  circumstantial  evidence  of  contents. 

except  that  any  rule,  hereafter  mentioned,  preferring  copy- 
testimony  to  other  evidence,  applies  also 'to  circumstantial 
evidence.  —  (W.  §  1267.) 

lUustratum,  Where  the  contents  of  a  lost  deed  are  to  be 
evidenced,  the  parties'  intentions,  as  shown  in  letters  and 
deed-drafts,   and   their  subsequent  conduct  in  taking  and 

*  It  is  commoner  to  say  merely  that  the  writing  need  not 
ordinarily  be  put  in  till  the  examiner's  own  case  arrives. 
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S'ving  possesBion,  etc..  are  chief  among  the  few  available 
nds  of  drcumstantial  evidence;   any  rule,  however,  pn^er- 
ring  a  copy  of  a  recorded  deed  would  prevail. 

Art.  2.    Testimonial  Evidence  (Copy,  RecoUecHon).    Testi- 

822  menial  evidence  may  consist  in 

a.  Oral  testimony ,  based  on  recollection,  whether  aided 
or  unaided  by  memoranda  pursuant  to  Rules  89,  90  (mUe, 
§§431,444). 

b.  Written  testimony,  i,  e;  by  copy,  transcribing  the 
words  of  the  original.* 

c.  Parties'  admissions.  —  (W.  §  1268.) 

Distinguish  the  rule  of  Ck>mpletene8s,  which  prescribes  whether 
the  whole  or  a  part  or  every  word  of  a  document,  aa  well  as 
of  an  oral  statement,  must  be  testified  to  (Rule  184,  post, 
§  1561). 

Art.  3.    Same:    Personal  Knowledge  of  Witness.    A  wit- 

823  ness  to  the  contents  of  a  document  must  be  qualified  by 
personal  observation  of  its  contents,  pursuant  to  Rule  86 
(ante,  §  400) ;  unless  in  special  circumstances  as  determined 
by  the  trial  Court.  —  (W.  §§  1277-1280.) 

In  particular: 

(1)  A  copy-witness  must  have  read  the  original;  except 
when  the  transcription  is  made 

(a)  by  two  persons,  one  reading  aloud  and  the  other 
transcribing; 
or,  (h)  by  a  machine  producing  facsimiles. 

(2)  A  copy-witness  need  not  himself  be  the  transcriber, 
provided  at  some  time  he  personally  compared  transcription 
and  original. 

(3)  The  transcription  must  have  been  made  at  the  time 
of  reading,  in  order  to  rank  as  a  copy  preferred  under  Art. 
5  below;  unless  at  a  later  time  the  witness  personally 
compared  transcription  and  original. 

Art.  4.    Same:    Verifying  Copy  by  Calling  Witness.    No 

824  paper  can  be  received  as  a  copy  unless  evidenced  as  such  by 
a  witness. 

*  In  strict  theory,  a  copy  is  merely  a  variety  of  recorded 
past  recollection. 
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But  the  witness  may  give  his  evidence  by  certificate  or 
otherwise,  so  far  as  permitted  by  the  various  exceptions  to 
the  hearsay  rule  (Rule  148  C,  post,  §§1145). 

Art.  5.    Rtdes  of  Preference:    (I)  No  AhsohUe  Exclusion 
825  of  RecoUecHorir-TesHmoriy.    The  principle  of  preferred  evidence 
(Rule  129,  post,  §  850)  finds  here  the  following  applications.  — 
(W.  §  1265.) 

(1)  There  is  no  rule  ahedytdy  excluding  recollection- 
testimony  ("  parol  ")i  even  for  lost  judicial  records,  deeds, 
or  wills.  —  (W.  §  1267.) 

Cross^eference.    Compare  the  rule  as  to  proving  the  nbelance 
of  the  document  (Riue  184,  post,  §  1561). 

(2)  There  are  rules  conditionaUy  exduding  recollection- 
testimony  until  a  copy  is  shown  to  be  unavailable,  as 
follows : 


Art.  6.  Same:  (2)  Copy  preferred  to  RecoUeclian-'TesHrnony. 
A  copy  must  be  used,  in  preference  to  recollection-testimony, 
in  the  following  cases: 

[Par.  (a).    For  deeds  and  other  documents  of  title  or 

826  obligation,  if  a  copy  is  in  the  party's  control.]* — (W.  §1268.) 

Par.  (6).     For  a  record  or  other  document  in  puJblie 

827  official  custody,  if  available  at  the  time  of  trial  for  the  pur- 
pose of  copying.  —  (W.  §  1269.) 

Par.  (c).    For  a  record  of  conviction  of  crime,  offered  to 

828  disqualify  or  impeach  a  witness, 

[except  when  the  witness  himself  on  examination 
admits  the  conviction.]  •— (W.  §1270.) 

^  Some  Courte  denv  this  altogether;  some  accept  it,  but 
enlarge  the  second  clause  to  require  searching  for  it  in  the 
control  of  others;  some  differ  as  to  the  kinds  of  documents 
covered  by  it. 

*  This  is  widely  provided  by  statute.  Some  Courts  preserve 
the  common-law  rule  requiring  a  copy  invariably.  A  few 
statutes  go  to  the  other  extreme,  by  permitting  recollection- 
testimony  from  other  witnesses  alsa  In  a  few  jurisdictions 
the  statutes  differ  for  criminal  and  for  civil  cases. 
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Par.  id).    For  k  foreign  law,  so  far  only  as  in  the  drcum- 
829        stances  the  precise  terms  of  a  legidative  or  adminutraHtm 
enactment  are  the  essential  object  of  the  testimony.'  —  (W. 
§  1271.) 

Distinguish  (a)  witness'  qualifications  as  an  expert  under  Rule 
83  {anU,  §  382);  (6)  the  admissibility  of  certified  and  printed 
copies  under  Rule  USCipast,  §§  1152, 1164);  (c)  the  admksi- 
bility  of  optnian  under  Rule  173  (postf  §  1447);  {d)  the  function 
oi  judge  and  jury  under  Rule  229  (pcwl,  {  2100). 

Art.  7.   Same :   (3)  Certified  and  Swam  Copies.   No  spedfie 

831  kind  of  copy  need  be  used,  in  preference  to  some  other  kind. 

(a)  In  particular,  a  copy  certified  or  judicially  estab- 
lished is  not  preferred  to  a  sworn  copy.*  —  (W.  §  1273.) 

Art.  8.    Same :    (4)  Copy  of  a  Copy.    An  immediate  copy 

832  is  not  preferred  to  a  mediate  copy,  or  copy  of  a  copy,  [[except 
where  the  trial  Court  deems  it  preferable  in  the  circumstances]] ; 
subject  to  the  following  specific  rules:  \ —  (W.  §§  1274,  1275.) 

Par.  (a).    Where  the  original,  being  an  existing  public 

833  record,  is  accessible  for  copying,  and  the  mediate  copy  was 
made  from  an  immediate  copy  of  that  record,  an  im- 
mediate copy  is  preferred. 

Par.  (b).     Where  the  original  is  a  lost  or  otherwise 

834  inaccessible  private  document,  and  an  official  record  of 
it  is  accessible,  an  immediate  copy  of  that  record  is  pre- 
ferred to  a  mediate  copy  of  the  record  or  of  the  original. 

Par.  (c).    A  mediate  copy  which  has  been  compared 

835  with  the  original  is  admissible  as  an  immediate  copy; 

but  a  mediate  copy  is  not  admissible  at  all  unless  the  cor- 
rectness of  the  immediate  copy  from  which  it  was  made  is 
evidenced. 

lUustrations.    (1)   At  a  former  trial  of  the  same  issue  a  swoni 
copy  of  a  lost  deed  was  introduced.    The  stmographer  tran- 

^  Many  jurisdictions  do  not  state  the  rule  so  liberally. 

'  A  few  Courts  are  contra  on  Clause  (a). 

*  It  is  difficult  to  codify  the  complicated  situationB  here 
presented;  the  soundest  thing  is  to  eliminate  all  quibbling 
rules  of  detail  and  leave  it  to  the  trial  Court.  The  two  rules 
in  Par.  (o)  and  (6)  are  Mr.  Justice  Story's. 
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scribed  it.  The  stenographer'a  copy  is  admissible  at  the  seoood 
trial,  without  accounting  for  the  sworn  copy;  the  deed  not 
having  been  recorded.  But  if  the  deed  haa  been  recorded, 
then  a  certified  copy  would  be  obtainable  and  thmefore 
required. 

(2)  Action  on  a  promissory  note;  plea,  payment;  the 
defendant  had  given  the  note  with  a  cniEtttd  mortgage:  the 
defendant's  copy  had  been  made  from  the  public  record,  but 
afterwards  the  defendant  had  compared  it  with  the  plaintiff's 
original;  the  record  being  for  other  reasons  not  loyally  ad- 
missible, yet  the  defendant's  copy  would  be  admiwiiMa 
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SUB-TITLE  II:  TESTIMONIAL  PREFERENCES 

RULE  129.    Definition  and  General  Principle.  (1)   A  rule  of 

850  testimonial  preferenoe  is  one  which  prefers  the  assertion  of  a 
specific  witness  to  that  of  some  other. 

(2)  A  rule  of  conditional  preference  requires  that  the' 
preferred  witness  be  called  to  testify,  if  obtainable,  before 
any  other  witness  is  called  on  that  topic. 

(3)  A  rule  of  absoliUe  preference  requires  that  the  pre- 
ferred witness'  testimony,  if  obtainable,  be  the  sole  testimony 
on  that  topic  and  be  not  disputed  by  other  testimony. 

(4)  There  are  no  rules  of  preference  except  those  contained 
in  the  ensuing  Rules  130-133,  and  in  the  preceding  Rule 
128  applicable  to  the  contents  of  documents.  —  (W.  §§  1285, 
1286.) 

Topic  I:    Conditional  Preferencbs 

RULE  130.    Attesting-Witness  to  Documents;  General  Prin- 

851  ciple.  (a)  Where  the  execution  of  any  document  is  required 
by  law  to  have  been  made  in  the  presence  of  another  person 

(&)  who  subscribes  it  for  the  purpose  of  validating  its  execu- 
tion, 

(c)  a  party  desiring  to  prove  its  execution 

(d)  against  an  opponent  entitled  in  the  state  of  the  issues 
to  dispute  its  execution 

(e)  must  before  introducing  other  evidence 
(/)  introduce  the  attester  as  witness 

(g)  in  such  numbers  as  are  required  by  law  for  attestation, 

{h)  or  show  his  or  their  testimony  to  be  unavailable 

(t)  and  also  authenticate  the  attestation,  unless  that  is 

not  feafflble, 
(/)  as  well  as  authenticate  the  party's  fflgnature.  —  (W. 

§§  1287,  1288.) 

(Reason  and  Policy,    The  policy  of  the  rule  of  substantive 
law  requiring  the  execution  to  take  place  in  the  presence  of 
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other  persons  is  in  part  based  on  the  importance  of  providing 
in  advance  adequate  testimony  in  case  of  a  dispute  over  the 
authenticity  of  the  transaction.  Hence  the  law  of  Evidence 
should  insist  on  obtaining  the  testimony  of  such  pre-appointed 
persons,  if  possible.) 

Art.  1.     "  (a).     Where  the  execution  of  any  document  is 

852  required  to  have  been  made  in  the  presence  of  another  person.'* 
The  rule  does  not  apply  to  a  document  which  was  attested 
but  was  not  required  to  be  attested  as  a  condition  of  validity.^ 
—  (W.  §  1290.) 

Illustrations,  Practically  the  rule  <^>plieB  to  wHls  only,  in 
most  jurisdictions;  deeds,  contracts,  notes,  etc^,  are  therefore 
without  its  scope. 

Art.  2.    "  (6)   Who  subscribes  it  for  the  purpose  of  validating 

853  its  execution."  The  rule  does  not  apply  to  a  public  officer's 
certification  or  subscription  for  some  other  required  purpose 
than  to  validate  execution.  —  (W.  §  1292.) 

Illustration.  A  notary's  subscription  to  a  certificate  of  ac- 
knowledgment of  a  deed,  required  b^  law  in  order  to  obtain 
public  record  of  it,  is  not  an  attestation. 

Art.  3.     "  (c)  A  party  desiring  to  prow  its  execution." 

854  The  rule  does  not  apply  where  the  purpk>se  is  only  to  prove 
contents,  delivery,  existence,  identity,  or  other  circumstance 
not  involving  the  authentic  execution  by  the  purporting 
maker.  —  (W.  §  1293.) 

Illustration.  Trover  for  chattels  obtained  by  fraud  in  exchange 
for  a  worthless  deed;  to  prove  the  transaction  of  exchange, 
the  rule  does  not  apply. 

[Par.  (a).    The  rule  does  not  apply  where  the  execution 

855  is  only  coUateraUy  in  issue.] '  —  (W.  §  1291.) 

Art.  4.    "  {d)  Against  an  opponent  entitled  in  the  date  of 

856  the  issues  to  dispute  execution."    The  rule  does  not  apply 

'  At  common  law  this  limitation  did  not  exist;  sound 
policy  has  almost  everywhere  legislated  as  above. 

'  This  is  unnecessary,  though  some  Courts  recognise  it. 
Some  of  these  rulings  had  reaSy  in  mind  the  rule  of  Art.  3 
above;  others  were  merely  mitigating  the  needless  strictness 
of  the  common  law  rule. 
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where  the  document's  execution  can  not  be  disputed  by  the 
opponent; 
in  particular, 

Par.  (a)  Because  of  an  estoppd  or  other  rule  of  sub- 

857  stantive  law.  —  (W.  §  1294.) 

858  Par,  (6)   Because  of  a  rule  of  pleading.  —  (W.  §  1295.) 

Illustration,  Where  by  statute  a  swom  denial  of  execution 
is  necessary  and  the  execution  is  not  in  issue  without  such 
swom  denial,  no  attesting  witness  need  be  called;  but  such 
statutes  may  not  apply  to  wills. 

Par,  (c).    Because  of  a  jtuiicial  admission  of  execution. 

859  —  (W.  §1296.) 

Distinguish  the  ordinary  admission  under  Art.  5,  infra. 

Par.  id).     Because  of  the  opponent's  claim  under  the 

860  same  instrument.  —  (W.  §  1297.) 

Illustration.  Trover  for  goods  taken  bv  an  executor;  the 
defendant  pleads  a  bequest  in  the  will;  the  plaintiff,  in  using 
the  will,  need  not  prove  it,  much  less  call  the  attesters. 

Par.   (e).     But  not  because  of  the  opponent's  mere 

861  production  of  the  instrument  without  claiming  under  it.'  — 
(W.  §  1298.) 

Distinguish  the  rule  by  which  the  opponent  may  be  defaulted 
for  refusal  to  produce  on  notice  (Riue  161,  post,  §  1335). 


Art.  5.    "  (c).  MuM  be/ore  introducing  other  evidence."   The 

862  rule  requires  the  calling  of  the  attester  before  introducing 
any  other  evidence  on  that  topic; 

in  particular, 

[Par.  (a)  before  introducing  the  testimony  of  the  maker 

863  of  the  document.]  "— (W.  §1299.) 

*  There  was  once  some  authority  to  the  contrary  in  En^and. 

'This  is  over-strict  and  probably  not  law  in  most  juris- 
dictions; it  has,  moreover,  practically  no  application  nowfr- 
daysj  because  wills  alone  are  involved  under  tne  modem  law. 
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Par.  (b)  before  introducing  the  opponefd'a  extra-jtuUdal 

864  admisaions.' —  (Vf .  §1300.) 

[Par.    (c)   before  introducing  the  opponent's  personal 

865  testimony  as  a  witness.]  '  —  (W.  §  1301.X 

Art.  6.     "  (/).      Introduce   the  aJUester  as  witness.**      The 

866  rule  requires  merely  that  the  attester  be  used  as  witness. 
Hence,  it  does  not  prevent  the  party,  after  so  doing,  from 
then  introducing  other  evidence  to  prove  execution, 

even  though  the  atteeter's  testimony 

(1)  fails  to  remember  the  facts  of  execution; 

(2)  or,  denies  the  facts  of  execution.  —  (W.  §  1302.) 

Dtstindions.      (a)   The   rule   against  imveachtng  on^s  own 
witness  (Rule  97,  ante,  J  515)  does  not  foroid  the  foregoing. 

(6)  A  peculiar  statutory  Illinois  rule  does  forbid  the  use  of 
other  testimony  on  an  appeal  from  a  grant  of  probate,  but 
not  from  a  refusal  of  probate.  —  (W.  {  1303,  note  3.) 

(c)  If  the  witness'  present  recollection  fails,  his  attesting 
siffnature,  authenticated  by  himself  or  another,  serves  as 
testimony  to  the  facts  of  execution,  under  Art.  9,  ir^fira. 

Par.  (a).     The  rule  is  here  satisfied  if  the  attester's 

867  deposition  or  former  testimony  is  used,  where  otherwise 
admissible  under  Rule  136  (post,  §  928).  —  (W.  §  1305.) 

Art.  7.    "  (g).    In  such  numbers  as  are  required  by  law  for 

868  aUestation.**  As  many  of  the  attesters  must  be  introduced  as 
were  required  by  law  to  make  the  execution  valid.*  —  (W. 
§  1304.) 

'Illustration.  If  three  persons  attested,  but  only  two  were 
required  by  law  to  attest,  at  least  two  must  be  produced; 
but  any  two. 

'Courts  differed  as  to  this,  under  the  common-law  scope 
of  the  rule;  but  a^  applied  to  wills,  the  above  rule  la  pre- 
sumably universal. 

'  Courts  differed  as  to  this;  but  it  ought  not  to  be  law, 
even  for  wills. 

'  In  common-law  courts,  one  sufficed;  in  chancery,  the 
required  minimum  number  were  usually  called.  By  statutes, 
the  rule  varies,  and  is  often  ambiguous;  the  best  policy 
to  require  the  rule  stated  above. 
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Art.  8.    "  (h).    Or  show  his  or  their  teaiimony  to  he  un- 

869  available.**  In  order  to  proceed  to  other  evidence  of  execution 
without  the  testimony  of  an  attester,  the  party  must  satisfy 
the  judge  that  all  the  attesters,  to  the  number  required  by 
law  for  documentary  execution/  are  out  of  his  power  to  intro- 
duce for  purposes  of  examination.  —  (W.  §§  1308,  1309.) 

The  following  specific  circumstances  suffice  to  show  an 
attester  unavailable: ' 

870  Par.  (a).   That  the  attester  is  deceased.  —  (W.  §  1311.) 

Par.  (6).    That  the  document  is  more  than  thirty  years 

871  old,  so  that  the  attesters  are  presumably  deceased.  —  (W. 
§1311.) 

Par,  (c).    That  the  attester  [is  without  the  jwrisdictum, 

872  and  is  likely  not  to  return  before  the  close  of  the  trial.]  *  — 
(W.  §  1312.) 

Par.  (d).   That  the  attester  cannot  he  found  after  diligent 

873  search.  —  (W.  §  1313.) 

Par.  (e).    That  the  attester's  name  is  not  known,  by 

874  reason  of  the  loss  or  illegibility  of  the  document  bearing 
it.  —  (W.  §  1314.) 

Par.  (J).    That  the  attester  is  so  tU  or  infirm  that  his 

875  attendance  would  involve  danger  to  his  life  or  his  health. 
—  (W.  §  1315.) 

Par.  ig).    That  the  attester  is  imprisoned  or  otherwise 

876  detained  under  sentence  of  court.  —  (W.  §  1315.) 

*  At  common  law,  the  rule  would  have  applied  to  all, 
regardless  of  the  legal  number. 

^  Note  that  these  specific  circumstances  are  usually  enum- 
erated incompletdy  in  statutes,  but  the  statutory  list  is  not 
exhaustive.  —  (W.  §  1310.) 

•  There  is  here  some  difference  of  practice  as  to  the  per- 
manence of  the  attester's  absence,  as  to  the  sufficiency  of 
proof  of  it,  and  as  to  the  necessity  of  tryine  to  obtain  his 
deposition;  these  should  all  be  left  to  the  tried  Court's  deter- 
mination, under  Par.  (/c),  infra. 
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Far.   (h).     That  the   attester's  testimony   would   be 

877  inadmisgiUe   by   reason   of   interest,    infamy,    insanity, 
Mindneas,  disease  of  memory,  or  otherwise.  —  (W.  §  1316.) 

Par.  (i).    That  the  attester,  without  the  party's  ool- 

878  lusion,  refuses  to  testify,  by  reason  of  privil^^  or  otherwise. 
—  (W.  i  1317.) 

[Par.  (/).    That  the  document  is  one  which  by  law  is 
870        required  to  be  recorded  in  a  public  office,  after  attestation 
before  a  public  officer,  and  is  provable  by  certified  copy 
of  the  record.] « —  (W.  §  1318.) 

[Par.  (k).    The  trial  Court  may  allow  other  circum- 
880        stances  to  dispense  with  the  production  of  an  attester; 

and  may  in  any  appropriate  case  require  additional 
precautions,  such  as  an  attempt  to  obtain  the  deposition 
of  an  attester  who  is  out  of  the  jurisdiction  or  imprisoned 
or  UL] » 


Art.  0.    "  (t).    And  also  authenticaie  the  attestaHon,  unless 

883  that  is  not  feasible"  When  the  testimony  of  an  attester  is 
dispensed  with,  under  Art.  8  above,  the  party  must  neverthe- 
less, before  proceeding  to  other  evidence  of  execution,  intro- 
duce some  evidence  authenticating  the  genuineness  of  the  at- 
testor's signature  ;•— (W.    §1320.) 

subject  to  the  following  detailed  rules: 

Par.  (a).    The  authentication  must  be  made  for  the 

884  signature  of  as  many  aUesters  as  are  not  produced,  until  the 
number  required  by  law  for  execution  is  fulfilled,  either 

*  This  was  universally  held  for  deeds;  but  whether  it 
would  now  be  applied  to  wills  is  doubtful. 

'  This  rule  is  not  now  recognized  in  this  form;  but  ft  sup- 
plies a  desirable  flexibility,  so  as  to  avoid  the  detailed  questions 
that  have  hitherto  arisen  under  Par.  (c),  (d),  etc. 

■  This  was  the  rule  at  common  law  in  England,  but  not  in 
many  American  courts,  for  all  attested  documents:  but  it 
was  the  rule  for  wills  in  all  courts.  By  statutory  pnrasinn, 
not  always  clear,  the  above  is  commonly  made  the  rule  ror 
wills. 
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by  producing  the  attester  or  evidencing  his  signature.'  — 
(W.  §  1306.) 

Par,  (&).    The  authentication  of  signatures  may  be  dis- 

885  pensed  with  where  it  is  not  feasible,  by  reason  of  lack 
of  witnesses  to  handwriting  or  otherwise;  but  this  does 
not  relieve  the  party  from  somehow  evidencing  the  fact 
of  attestation  where  the  validity  of  the  document  depends 
on  attestation.  —  (W.  §  1321.) 

Par.  (c).   The  signature  of  the  attester,  when  evidenced, 

886  implies  an  assertion  by  him  (admissible  by  exception  to 
the  hearsay  rule  under  Rule  141,  post,  §  1000)  of  all  the 
facts  essential  to  the  act  of  execution  of  the  document, 
even  though  these  facts  are  not  expressly  stated  in  a 
clause  of  attestation  accompanying  the  signature.' —  (W. 
§§1511,1512.) 

Art.  10.    **  (/)•    ^^  ^^^^  ^  authenticate  the  party*8  eignor 

887  ture,''  When  the  authentication  of  the  attesters'  signatures 
is  made,  under  Art.  9  above,  and  no  attester's  testimony  is 
produced,  [the  trial  Court  may  abo  require  some  evidence 
of  the  signature  of  the  party  to  the  document,  or  of  his 
identity  with  the  party  in  the  case,  or  of  both.]  ■  —  (W.  §  1513.) 

RULE  131.  Reports  of  Prior  Testimony,  Whenever  a  magis- 
890  trate  or  other  officer  has  by  law  a  duty  to  report  in  writing 
the  entire  tenor  (not  merely  a  part  or  the  substance)  of  testi- 
mony orally  delivered  before  him,  his  report  is  preferred  con- 
ditionally; —  (W.  §§  1326-1328.) 
that  is  to  say, 

(1)  It  must  be  produced,  or  accounted  for  as  lost  or  other- 
wise unavailable,  before  other  evidence  of  the  tenor  of  the 
testimony  is  received; 

'At  oommon  law,  for  ordinary  documents,  proof  of  one 
attester's  signature  sufficed;  but  the  rule  for  wiUs  would  be 
as  above.  Statutory  phraaings  are  common,  but  often 
ambiguous. 

'  The  last  clause  is  doubtful  in  a  few  jurisdictions. 

*  At  common  law,  Courts  were  diviaed  on  this  point;  by 
statute,  for  wills,  proof  of  the  testator's  signature  is  usually 
required.  The  above  rule,  by  leaving  it  to  the  trial  Court, 
secures  the  needed  flexibility. 
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(2)  If  it  is  lost,  or  inadmissible  because  not  lawfully  taken 
(under  Rule  148  B,  post,  §  1134),  or  otherwise  unavailable, 
any  other  evidence  on  the  subject  is  admissible; 

(3)  If  it  is  inadmissible,  it  may  still  be  made  use  of,  either 
as  a  memorandum  of  recollection  by  the  officer  when  testifying 
on  the  stand,  or  as  a  confession  of  an  accused  if  read  over  to 
him  and  acknowledged  correct; 

(4)  After  it  is  produced  and  read,  its  correctness  as  a 
report  may  be  disputed  by  other  evidence,  except  so  f ar  aa 
forbidden  by  Rule  133  {post,  §  902). 

Cross-reference.     For  the  admissibUUy  of  these  reports,  by 
exception  to  the  hearsay  rule,  see  Rule  148  B,  (post,  §  1134). 

Art.  1.    Accused's  Statement.    The  rule  applies  to  a  magia- 

891  trate's  report  of  statements  made  by  an  accused  on  examina- 
tion before  him.'  —  (W.  §  1326.) 

Art.  2.    Magistrate's  Report  of  Witness'  Testimony,    The 

892  rule  applies  to  a  magistrate's  report  of  testimony  delivered 
before  him. 

Art.  3.    Other  Person's  Reports  of  Testimony,    The  rule 

893  does  not  apply  to  any  other  person's  report  of  testimony, 
even  though  stenographic, 

[except    to    an    official    stenographer's    report.]  *  —  (W. 
§  1330.) 

Cross^eferenoe.    For  dying  dedarations,  see  Rule  138,  post, 
§961. 

Art.  4.    Depositions.    The  rule  does  not  apply  to  a  deposi- 

894  tion  de  bene  reduced  to  writing  by  an  officer  authorized  to  take 
depositions;  inasmuch  as  a  deposition  is  the  testimony  itself 
(Rule  94,  ante,  §  490),  and  not  merely  a  report  of  the  testi- 
mony ;  so  that  the  proof  of  its  tenor  is  governed  by  the  rule 
of  integration,  or  parol  evidence  (Rule  219,  post,  §  1946), 
hence  the  raodiRcations  contained  in  clauses  2,  3,  and  4,  of 
this  Rule  131,  cannot  be  availed  of. 

'  Statutes  usually  make  it  the  magistrate's  duty  to  report, 
but  often  only  "  the  substance." 

'  A  majority  of  the  few  Courts  that  have  ruled  upon  this 
are  contra  to  the  clause  in  brackets. 
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Par.  (d),  A  witness  testifying  by  copy,  .to  the  contents 
of  a  document,  is  not  preferred  to  a  witness  testifying  by 
recollection,  except  as  provided  in  Rule  128  {ante,  §§  826- 
835). 

Topic  II:    Absolute  Preferences  « 

RULE  133.    General  Principle,    A  rule  of  absolute  preference 

900  for  a  specific  person's  testimony  (Rule  129,  ante,  §850),  in- 
asmuch as  it  makes  that  person's  testimony  exclusive  of  all 
other  evidence  on  the  subject,  is  not  recognized,  in  the  policy 
of  the  law, 

except  [where  the  fact  to  be  evidenced  is  one  which 
affects  innumerable  parties  in  a  right  or  duty  common  to  all, 
or  where  adequate  evidence  of  it  would  ordinarily  be  likely 
to  become  practically  unavailable  shortly  after  the  occurrence, 
and  where  therefore  the  preappointment  of  some  officially 
prepared  testimony,  to  be  conclusive  as  to  the  fact,  would 
be  desirable.]*    Accordingly, 

There  are  no  rules  of  absolute  preference,  except  as  herein 
declared.  —  (W.  §§  1345,  1348.) 

Art.  1.    Nature  of  an  Absolute  Preference.    Testimony  is 

901  said  to  be  absolutely  preferred,  where  it  is  both  exclusive  and 
conclusive,  t.  e,  where  to  evidence  a  given  fact  a  particular 
person's  testimony  (oral  on  the  stand  or  written  in  report  or 
record)  will  alone  be  received  and  may  not  be  disputed  by 
other  evidence. 

Distinctions.  (1)  Parol  Evidence  Ride.  Where  a  transaction 
is  reduced  to  a  single  writing  or  memorial,  and  the  preceding 
oral  ne^tiations  are  superseded,  the  *'  parol  evidence,"  or 
intesration  rule  (Rule  217,  post,  §  1920),  may  make  the  writing 
oonciUBive,  e.  g.  in  the  case  of  a  contract,  deed,  corporate 
record,  etc.;  but  this  is  because  the  written  memorial  is  the 
transaction  and  supersedes  the  other  utterances,  not  because 
it  is  conclusive  evidence  in  the  true  sense  of  **  evidence/' 
Such  cases  are  therefore  not  instances  of  the  present  rule.  — 
(W.  §  1346.) 

(2)  Judgments.  Where  by  any  judicial  proceeding  a  fact 
in  controversy  is  determined,  that  fact  may  no  longer  be 

'  No  such  generalization  has  been  judicially  made.  But 
the  clause  attempts  to  state  the  principle  actually  underlying 
the  recognized  exceptions. 
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disputable  in  any  other  suit  or  court;  because  the  judgment 
is  enforced  without  renewed  investigation  into  the  facts. 
This  is  not  because  the  judgment  is  conclusive  evidence,  but 
because  the  later  Court  is  willing,  as  a  matter  of  procedure, 
to  enforce  the  prior  judgment  without  inquiring  into  the  facts 
at  all.  Such  cases  are  therefore  not  instances  of  the  present 
rule.  Examples  of  judgments  in  various  forms  are  :  the 
certificate  of  privy  examination  of  a  married  tooman  executing 
a  deed;  sheriff *8  retuma,  as  between  the  parties;  landroffice 
rulings,  etc.  —  (W.  §  1347.) 

Art.  2.    Magistrate's  Report  of  Testimony.    A  magistrate's 

902  report  of  testimony  delivered  before  him  by  an  accused  or  a 
witness  is  not  conclusive  as  to  the  tenor  of  the  testimony.'  — 
(W.  §  1349.) 

Cro8»-reference8.  (1)  For  the  theory  of  a  deposition,  see  Rule 
131,  Art.  4,  ante,  §  894. 

(2)   For  the  conditional  preference  of  a  magistrate's  rqwrt^ 
see  Rule  131,  Arts.  1,  2,  anU,  §§  891,  892. 

Art.  3.     Enrolled  Copy  of  Legisiative  Act,    The  enrolled 

903  copy  of  a  legislative  act,  signed  by  the  proper  officers  and 
preserved  in  the  proper  place,  is  [not]  conclusive,  and  thus  is 
[not]  indisputable  by  the  journals  or  other  evidence,  in  respect 
to 

(1)  the  tenor  of  the  act; ' 

(2)  the  due  performance  of  any  rides  of  procedure  of 
passage,  such  as  the  number  of  votes  or  the  like.'  — 
(W.  §  1350.) 

Art.  4.    Certificate  of  Election,    The  certificate  of  election 

904  officers  is  [not]  conclusive. 

(1)  that  a  certain  candidate  has  been  elected; 

(2)  or,  that  a  required  number  of  qualified  voters  did 
vote  for  a  certain  candidate; 

except  where  the  ballots  have  been  destroyed  or  appear 
untrustworthy.*—  (W.  §  1351.) 

*  In  England,  the  rule  as  to  an  accused's  statetnents  was 
otherwise. 

*  Many  Courts  hold  contra. 

*  Many  Courts  hold  contra,  especially  where  the  Constitu- 
tion requires  the  procedure  to  appear  m  the  journals. 

*  Courts  differ  here  more  or  less;   and  statutes  often  make 
express  provision. 
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Art.  5.    Sundry  Instances,    The  following  kinds  of  oon- 

905  elusive  testimony,  being  affected  by  the  policy  of  the  sub- 
stantive law  concerned,  are  not  dealt  with  in  this  Code: 
—  (W.  §  1352.) 

(1)  a  sUUutory  recital; 

(2)  a  certificate  of  taking  an  oath; 

(3)  a  certificate  of  acknowledging  a  deed; 

(4)  a  record  of  a  deed; 

(5)  a  notary's  protest. 

Art.  6.     Constitutionality  of  Statutes.     The  Legislature 

906  can  [not]  validly  prescribe  a  nile  of  conclusive  evidence  binding 
the  Judiciary  in  the  determination  of  controversies  of  fact 
coming  properly  before  them.' 

But  this  does  not  prevent  the  Legislature  from 

(1)  regulating  the  effect  of  a  judicial  judgment  or  limiting 
appeal  from  an  inferior  judicial  officer;  or 

(2)  giving  conclusiveness  to  an  executive  or  administra- 
tive officer's  determination  in  matters  concerning  the 
performance  of  his  duties.  —  (W.  §§  1353,  1354.) 

lUustratums.  (1)  A  statute  may  make  oonclusive  a  bank- 
ruptcy commifisioner's  finding  as  to  the  debtor's  insolvency; 
i.  e.  may  limit  the  right  of  appeal  from  him  as  a  judicial  officer. 

(2)  A  statute  may  make  conclusive  the  determination  of 
a  land-officer  as  to  the  price  for  which  public  land  ought  to  be 
sold;  but  not  the  determination  of  an  immigration  officer  as 
to  the  citizenship  of  a  person  excluded  as  an  alien  immigrant 
but  daiihing  to  be  a  citizen. 

Distinctions.  (1)  A  statute  mav  validly  make  a  rule  of  sub- 
stantive law,  even  though  in  the  language  of  a  rule  of  evidence; 
e.  g.  a  statute  making  the  setting  of  fire  to  be  conclusive  evi- 
dence of  negliffenoe  is  really  a  statute  creating  liability  irre- 
spective of  ne^igenoe. 

(2)  A  statute  may  be  invalid  by  reason  of  some  constitu- 
tional provision  protecting  property  rights;  e.  g.  a  statute 
givine  a  building  lien  and  making  the  land  owner's  failure  to 
forbid  it  conclusive  evidence  of  consent,  gives  the  lien  virtually 
without  consent,  and  thus  may  violate  the  guarantee  of  due 
process  of  law. 

Par.  (a).    The  Legislature  may  make,  under  Rule  8 

907  (anU,  §  31) ,  a  rule  of  presumption  (Rule  228,  post,  §  2034), 

*  There  is  much  confusion  here  in  the  precedents. 
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TITLE  11: 
ANALYTIC  RULES  (HEARSAY  RULE) 

SUB^TITLE  I:     HEARSAY  RULE  IN  GENERAL 

910  RULE  1S4.  General  Principle,  Every  human  assertion, 
offered  testimonially  (Rule  24,  Art.  1,  ante,  §106),  t. «.  as 
evidence  of  the  truth  of  the  fact  asserted,  must  be  subjected  to 
two  tests:  —  (W.  §  1362.) 

(1)  The  person  making  the  assertion  must  be  subjected 
to  cross-exatninaHan  by  the  opponent,  t.  e.  must  make  it 
under  such  circumstances  that  the  opponent  has  an  adequate 
opportunity,  if  desired,  to  test  the  truth  of  the  assertion  by 
questions  which  the  person  is  obliged  to  answer; 

(2)  The  person  making  the  assertion  must  be  confronted 
with  the  opponent  and  the  tribunal,  i,  e.  must  be  in  their 
presence  when  making  the  assertion. 

(Reason  and  Policy,  The  test  of  cross-examination  is  found 
by  experience  to  provide  the  most  powerful  means  of  ascer- 
taining the  circumstances  which  anect  the  trustworthiness 
of  the  witness'  assertion.  The  mere  assertion  of  the  witness, 
especially  when  he  is  a  partisan,  leaves  undisclosed  innumer- 
able details  which  may  afTect  his  grounds  of  knowledge,  his 
interest,  his  bias,  his  character,  and  the  supplementary  and 
qualifying  facts  of  the  issue.  The  mere  assertion  is  related 
to  all  these  possible  facts  much  as  a  flat  outline  drawing 
is  to  u  painting  with  lights,  shadows,  perspective,  and  color. 
•  ThoHo  additional  elements  can  often  oe  supplied  by  cross- 
examination  only.  Cross-examination  is  thus  contrasted 
witli  three  other  conceivable  modes  of  ascertaining  the  same 
facts:  (1)  Direct  examination  by  the  party  offering  the 
witness;  here  the  party  has  a  motive  to  suppress,  rather  than 
to  disclose  the  discrediting  facts;  (2)  Examination  of  other 
witne^aes  by  the  opponent;  here  the  other  witnesses  will 
commonly  not  know  the  facts  peculiarly  affecting  the  first 
witness*  credit;  moreover,  they  might  not  be  believed, 
whereas  the  witness  would  be,  in  discrediting  himself;  (3) 
Judge* ft  questions  to  the  witness;  this  is  inadequate,  imder 
our  system,  l>ecause  the  iudge  has  no  prior  information  as  to 
the  probable  fact^,  and  because  only  a  partisan  counsel  can 
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properly  aasome  the  neeesBuy  attitude  of  sk^tidsm  toward 
the  witneoB.)  —  (W.  §§  1367,  1368.) 

lUtuiration.  Breach  of  warranty  of  a  hone;  the  f^aintiff 
alleged  that  the  horse  was  not  *  kind  '  and  eould  not  be  shod. 
The  defendant  called  two  witnesBes.  The  first  was  a  Mack- 
smith  who  had  shod  the  horse  often;  he  answered  that  '*  he 
had  no  difficulty  in  shoeing  him,"  that  "  he  stood  perfectly 
quiet/'  The  second  witness  was  an  old  man  who  had  fcMrmeriy 
owned  the  horse;  when  asked  whether  he  had  any  trouble  in 
getting  the  horse  to  a  blacksmith's  shop,  he  replied  that  he 
"  never  took  him  to  a  blackmnith's  shop,  while  he  owned  him, 
for  shoeing."  The  jury  found  for  the  defendant.  The  next 
day,  the  Nacksmith  explained  away,  to  an  attorney-friend, 
the  witnesses'  apparently  convincing  testimony:  "  I  told  the 
attorney  that  the  horse  stood  perfecthr  quiet  while  I  shod 
him;  so  he  did;  but  I  didn't  teU  that  I  had  to  hold  him  by 
the  nose  with  a  pair  of  pincers  to  make  him  stand.  The 
old  man  said  he  never  took  the  horse  to  a  blacksmith's  shop 
while  he  owned  him ;  and  no  more  did  he;  but  he  had  to  take 
him  out  into  an  open  lot  and  cast  him,  before  he  could  shoe 
him."  Here  a  proper  cross-examination  would  have  exposed 
these  facts  and  shown  the  real  value  of  the  testimcmy  for  the 
defendant. 

Art.  1.    Crosn-examinatum  esserUidlf  htU  not  CcnfrorUation. 

911  The  opportunity  of  cross-examination  is  indispensable,  and 
b  governed  by  Rule  135  (posi,  §913). 

The  confrontation  is  designed  primarily  to  secure  the 
opportunity  of  cross-examination.  Its  subsidiary  purpose, 
to  secure  an  opportunity  of  observing  the  demeanor  of  the 
witness  while  testifying,  may  be  dispensed  with  if  not  feasible, 
and  is  governed  by  Rule  136  (post,  §  928).  —  (W.  §  1365.) 

Art.  2.     Hearsay  Extra-judicial  Assertions.     No  extra- 

912  judicial  assertion,  i.  e.  uttered  otherwise  than  as  provided  in 
Rules  135  (Cross-examination)  and  136  (Confrontation),  is 
admissible  for  the  purpose  of  giving  credit  to  it  as  evidence 
of  the  fact  asserted  in  it,  whether  it  be  oral  or  written,  sworn 
or  unsworn ; 

unless  it  falls  within  one  of  the  exceptions  provided  in 
Rules  137-154  (post,  §  950). 

But  an  utterance  not  offered  as  a  testimonial  assertion, 
I.  e.  offered  for  some  other  purp)ose  than  to  be  credited  as 
evidence  of  the  fact  asserted  in  it,  is  not  forbidden  by  the 
present  rule.     The  various  classes  of  utterances  thus  falling 
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without  the  scope  of  the  rule  are  enumerated  in  Rule  155 
{post,  §  1240). 

Topic  I: 

The  Right  to  an  Opportunitt  of  Cross-examination 

OF  AN  Opponent's  Witness 

RULE  135.    General  Principle.    Every  testimonial  assertion 

913  must  be  so  presented  that  the  opposing  party  has  an  oppor- 
tunity to  test  its  credit  by  cross-examination  of  the  person 
making  the  assertion ; 

subject  to  the  following  details:  —  (W.  §  1371.) 

Art.  1.    Kind  of  Trtbunal  or  Officer;   Notice.     The  testi- 

914  mony  must  have  been  given  before  a  tribunal  or  officer  having 
by  law  the  authority  to  take  testimony  and  affording  in  practice 
an  opportunity  for  cross-examination.  —  (W.  §§  1373-1376.) 

lUustrcUions.  The  tribunal  may  be  a  land-commiseioner, 
bankruptcy^eferee,  arbUratoTt  cor&neTf  or  any  other,  provided 
the  above  rule  is  fulfilled.  The  powers  of  officers,  and  the 
details  of  the  procedure,  do  not  fall  within  the  scope  of  this 
Code  {ante,  §  11). 

Par.  (a).    The  circumstance  that  the  officer  cannot  of 

915  his  own  motion  compel  an  answer  without  express  niling 
by  a  superior  court  is  immaterial,  provided  he  is  by  law 
authorized  to  take  testimony.' 

Par.  (6).   Where  the  officer  is  not  a  tribunal  having 

916  regular  pleadings  or  other  prior  litigious  proceedings, 
but  is  merely  an  officer  to  take  depositions,  it  must  appear 
that  the  opponent  was  given  a  fair  opportunity  to  cross- 
examine; 

in  particular, 

(1)  a  written  notice  of  the  intended  taking  of  the 
testimony  at  the  time  and  place  of  taking;  and 

(2)  a  [reasonable  interval  of  time]  to  attend.'  —  (W. 
§§  1378-1382.) 

>  This  is  the  case  with  notaries  and  other  deposition-officers 
in  many  States. 

'Statutes  usually  prescribe  mandatory  rules  of  thumb; 
but  they  should  be  left  to  the  trial  Court's  discretion,  as 
directory  only. 
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Par,  (c).  Where  the  testimony  is  taken  in  perpetuam 

917  memoriam,  i.  e.  in  view  of  possible  litigation, 

(1)  the  notice  may  be  given  [by  publication,  to  all 
persons  not  specifically  known  or  attainable ;]  ' 

(2)  the  testimony  may  be  recorded  in  a  public  office 
for  the  purpose  of  further  effects  of  notice.*  —  (W.  §  1383.) 

Par.  (d).    An  ajfidavit,  or  other  statement  made  under 

918  oath  but  not  satisfying  the  present  rule,  is  not  admissible 
by  reason  merely  of  the  oath.  —  (W.  §  1384.) 

Cro88^eference.    By  Rule  4  (anUf  §  S)j  the  present  rules  do 
not  apphr  in  ex  parte  proceedings;  affidavits  may  therefore 
.  in  them  be  admissible. 

Art.  2.     Issues  and  Parties.    The  testimony  must  have 

919  been  given  in  a  controversy  in  which  the  issues  and  the 
parties  were 

(1)  substantially  the  same  as  in  the  present  cause  where 

offered; 

[[or,  (2)  so  nearly  the  same  that,  in  the  trial  judge's  deter- 
mination, the  opportunity  of  cross-examination  then  actually 
offered  to  the  opponent  was  an  adequate  equivalent  for  the 
purpose  of  testing  the  trustworthiness  of  the  testimony.]] '  — 
(W.  §§  1386-1388.) 

Illustration.  In  an  action  by  a  child  for  personal  injury,  the 
testimony  of  M,  defendant's  car-driver,  is  given  for  the 
defendant.  After  M's  death,  an  action  for  loss  of  services 
is  brought  by  the  parent  who  was  in  charge  of  the  child  at 
the  time  of  injury.  On  a  plea  of  contributory  negligence,  the 
issue  is  how  different  from  that  of  the  first  action;  and  M's 
testimony  would  not  be  receivable,  under  CI.  (1).  But  if  in 
fact  M  was  or  might  have  been  then  cross-examined  as  to  the 
circumstances  of  the  parent's  conduct,  his  testimony  should 
be  receivable,  under  CI.  (2). 

Distinguish  (1)  former  testimony  of  si^'ovponerU  party  offered 
as  an  admission,  under  Rule  119,  Art.  5  (ante,  §  672); 

(2)  former  testimony,  in  malicious  prosecution,  offered  as 
evidencing  probable  cause  (Rule  136,  post,  §  944). 

'  Statutes  usually  cover  this.  The  above  seems  the  simplest 
solution. 

'The  double-bracketed  clause  is  not  yet  law.  But  there 
has  been  amass  of  futile  quibbling  over  the  rule  of  Clause 
(1),  and  it  is  rational  and  unpractical  in  its  arbitranr  limita- 
tions.   Statutes  sometimes  prescribe  a  rule  of  thumo. 
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Pear.  (a).    It  is    not  necessary  that  there  should    be 

920  mutuality  of  use,  t.  e.  that  the  testimony  now  offered  by 
A  aguDst  B  could  equally  have  been  offered  by  B  against  A. 
—  (W.  §  1388.) 

In  particular,  the  party  who  formerly  was  the  opponent 
may  now  introduce  the  testimony  then  introduced  against 
him ;  inasmuch  as  the  party  then  offering  it  had  opportunity 
of  examination  on  it,  though  not  in  form  a  cross-examina- 
tion. 

Par.  (&).  A  deposition  taken  before  trial,  but  not  used 

921  by  the  party  taking  it,  may  nevertheless  be  introduced 
by  the  opponent,  inasmuch  as  the  party  taking  it  had  op- 
portunity of  examination.  —  (W.  §  1389.) 

Distinguish  the  question  whether  the  rule  a^nst  impeaching 
one*s  own  witness  applies  in  such  case  to  either  party  (Rule 
97,  Art.  5,  ante,  §  509). 


Art.  3.    Procedure  of  the  Examination.    The  opportunity 

922  of  cross-examination  may  have  been  inadequate  by  reason  of 
some  circumstance  of  the  examination  itself,  [[and  in  such 
case  the  trial  Court  may  admit  or  exclude  the  testimony 
already  obtained  by  direct  examination]]  * ; 

in  particular,  it  may  be  inadequate  because  cross-examina- 
tion, or  a  substantial  part  of  it,  was  made  impossible 

m 

Par.  (a).    By  the  witness'  death  or  illness  intervening 

923  after  the  direct  examination ;  [unless  the  cross-examining 
party  was  responsible  for  the  interruption.] '  —  (W.  §  1390.) 

Par.  (6).    By  the  witness'  refusal  to  answer  on  a  sub- 

924  stantial  part  of  the  cross-examination.  —  (W.  §  1391.) 

Par.  (c).    By  a  non-responsive  answer  to  a  question, 

925  when  the  examination  is  had  by  written  interrogatories 
filed  beforehand,  t.  e.  by  so  answering  that  the  cross- 
examiner  will  have  had  no  notice  of  some  subject  of  the 
answer  requiring  cross-examination.  —  (W.  §  1392.) 

'  The  double-bracketed  clause  is  not  law,  but  ought  to  be. 
'  There  is  some  variance  of  ruling  on  this  subject. 

222 


§§926-929        HEARSAY    RULE:     CONFRONTATION 

Par.  (d).    By  an  answer  to  a  general  interrogatory  filed 

926  beforehand,  t.  e.  a  question  so  broad  that  the  answer 
produces  the  same  unfairness  as  in  Par.  (c).  —  (W.  ( 1392.) 

[Par.  (e).    By  any  other  circumstance  which  substan- 

927  tially  prevents  a  cross-examination  where  needed.]  *  —  (W. 
i  1393.) 

lUusirations.    An  interpreter  for  an  alien  witness  might  leave 
after  direct  examinatioD;  etc. 

Topic  II: 

The  Right  to  Confrontation  of  an  Opponent's 

Witness 

RULE  136.    General  Principle.    Every  testimonial  assertion 

928  must  be  made  in  the  presence  of  the  tribunal  and  the  opponent, 
primarily  in  order  that  the  opponent  may  exercise  his 
opportunity  to  cross-examine  (Rule  135),  and,  secondarily, 
in  order  that  the  tribunal  may  be  enabled  to  observe  the 
personality  and  the  demeanor  of  the  witness,  while  testifying, 
for  the  purpose  of  assisting  in  determining  the  credit  to  be 
given  to  his  testimony.  —  (W.  §  1395.) 

Art.    1.      Confrontation  Dispensable  where  not  Feasible. 

929  The  first  purpose  being  the  primary  one,  the  second  one  may 
be  dispensed  xvitkf  if  it  is  no  longer  feasible,  provided  the  first 
has  been  attained  under  Rule  135.  —  (W.  §  1396.) 

Par.  (a).  In  a  criminal  case,  the  constitutional  pro- 
vision for  confrontation  does  not  prevent  it  from  being 
dispensed  with,  where  not  feasible,  but  only  requires 
that  there  shall  have  been  an  opportunity  of  cross- 
examination,  under  Rule  135,  and  thus  admits 

(1)  depositions  and 

(2)  former  testimony 

on    the   same   terms   as  in  civil  cases.'  —  (W.  §(  1397, 
1398.) 

'This  general  phrasing  has  not  yet  been  used;  but  it  is 
justified  by  casual  instances. 

'  In  six  or  eight  States,  the  Constitution  has  been  inter^ 
preted  otherwise,  but  erroneously. 
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Distinauish  the  situation  where  no  power  has  been  given  to 
any  officer  to  take  depositions  for  the  prosecution  in  criminal 
cases,  under  Rule  135  (ante,  §914);  the  deposition  would 
there  be  inadmissible  because  of  initial  lack  of  power  to  take 
it,  not  because  of  the  present  principle. 

Par,  (5).  For  the  same  reason,  the  Constitutional  pro- 
vision does  not,  in  a  criminal  case,  prevent  the  use  of 

(1)  dying  declarations 

(2)  nor,  of  other  statements  admissible  under  the  usual 
exceptions  (Rule  137,  post,  §  950)  to  the  hearsay  rule.  — 
(W.  §  1398.) 

Cross-reference.  For  the  rule  as  to  an  accused's  presence  at 
a  jury*s  view,  see  Rule  156,  Art.  1  {postf  §  1269). 

Art.  2.    Conditions  permitting  it  to  he  dispensed  with.    A 

930  deposition  or  former  testimony,  given  so  as  to  satisfy  Rule 
135  (ante,  §  913)  requiring  an  opportunity  of  cross-examina- 
tion, may  be  received,  instead  of  calling  the  witness  to  con- 
front the  tribunal  and  there  testify,  whenever  the  personal 
attendance  of  the  witness  for  the  purpose  of  testifying  is  not 
feasible; » —  (W.  §§  1402,  1411-1413.) 

that  is  to  say, 

931  Par.  (a).   When  the  witness  is  dead.—  (W.  §  1403.) 

Par.  (6).    When  the  witness  is  absent  from  the  juris- 

932  diction,  [unless  the  trial  Court  deems  it  reasonable  to 
adjourn  the  trial  or  to  require  efforts  made  to  persuade  his 
attendance.] »— (W.   §1404.) 

Par.  (c).   When  the  witness  cannot  he  found  after  diligent 

933  search.— (W.  §1405.) 

Par.  (d).    When  the  witness  has  been  by  the  opponent 

934  procured  to  absent  himself.  —  (W.  §  1405.) 

Par.  (e).    When  the  witness  is  so  HI,  infirm,  or  aged, 

935  that  his  attendance  to  testify  would  be  impracticable  or 
dangerous.  —  (W.  §  1406.) 

*  Statutes  always  prescribe  rules  of  thumb  for  depositions, 
and  occasionally  for  former  testimony. 

'  The  bracketed  clause  is  probably  not  law  in  more  than  a 
few  States.  Some  Courts  and  statutes  require  resklence, 
not  merelv  absence,  out  of  the  State;  this  is  too  rigorous. 
A  few  decline  to  apply  the  rule  in  criminal  cases. 
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Par.  (/).   When  the  witness  is  by  reason  of  official  duty 

936  privileged  under  Rule  200  ijfosi,  \  1685)  from  attending 
court.  —  (W.  §  1407.) 

Par,  {g\    When  the  witness  resides  [ai  such  a  distance 

937  from  the  place  of  trial  that  his  personal  attendance  would 
cause  excessive  inconvenience.] '  —  (W.  §  1407.) 

Par.  (k).    When  the  witness  is  now  disqualified  from 

938  testifsring,   by  reason  of  insanity,   interest,  infamy,  or 
otherwise.  —  (W.  §§1408-1410.) 

\[Par.  (i).    When  for  any  other  reason  the  trial  judge 

939  deems  the  witness    to  be  unavailable  for  present  testi- 
mony.]] ' 

Art.  3.     Proof  of  foregoing  Conditions.    (1)  The  party 

940  offering  the  deposition  or  former  testimony  must  satisfy  the 
judge  that  one  of  the  foregoing  conditions  is  fulfilled. 

[(2)  But  where,  for  the  purpose  of  taking  the  deposition 
originally,  a  cause  was  shown  which  is  likely  to  have  continued 
to  trial,  the  judge  may  dispense  with  further  evidence.] '  — 
(W.  §  1414.) 

Par.  (a).    Where  the  witness  is  shown  to  be  in  court 

941  or  otherwise  available,  his  testimony  in  personal  confrontsr 
tion  cannot  be  dispensed  with.* —  (W.  §  1415.) 

Art.  4.   Rtde  not  Applicable.   In  determining  the  scope  and 

942  application   of   the    rule,  the  following    distinctions    arise: 
—  (W.  §  1416.) 

Par.  (a).  When  the  deposition  or  former  testimony  of 
a  party  opponent  as  witness  is  offered  agfunst  him  as  an 
admission,  under  Rule  119,  Art.  5  (an(e,  §672),  the  fore- 
going conditions  do  not  apply.       \ 

Par.  (h).    When  a  deposition  taken  hut  not  used  by  an 

943  opponent  is  offered,  the  foregoing  conditions  do  apply. 

^  Statutes  regulate  this,  for  depositions,  by  a  rule  of  thumb; 
but  not  for  former  testimony. 

*  This  is  not  law,  but  ought  to  be. 

*  This  would  probably  be  law  in  most  jurisdictions. 

*  A  few  Courts  are  contra,  for  depositions,  erroneously 
construing  statutes. 
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Par.  (c).     When  an  action  is  brou^t  for  maUeunu 

944  pro9ecutionj  and  testimony  at  the  original  prosecution  is 
offered  in  the  action,  the  forgoing  conditions  do  apply. 

Art.  5.    ExeepHans  to  the  Rule.    The  foregoing  conditions 

945  do  not  i^ply  in  chancery  proceedings,  or  wherever  by  analogy 
the  chancery  procedure  is  applicable.'  —  (W.  §  1417.) 

'This  is  necessary,  to  cover  a  few  anomaloUB  instances 
(Illinois  probate  procedure,  Federal  dedimua  poiestolem  com- 
mission, etc.).  in  which  by  statute  the  deposition  is  receivable 
unoonditkniatly . 
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SUB-TITLE  II: 
EXCEPTIONS  TO  THE  HEARSAY  RULE 

RULE  137.  General  Principle.  An  extrarjudicial  assertion, 
950  offered  testimonially,  but  not  satisf3ring  the  requirements  of 
Rules  135  (Cross-examination)  and  136  (Confrontation), 
may  nevertheless  be  admitted,  exceptionally,  provided 
three  general  conditions  are  found  fulfilled: 

(1)  a  necessity  for  using  it; 

(2)  a  circumstance  dimini^ng  the  risk  of  untrustworikiness 
ordinarily  to  be  guarded  against  in  hearsay  assertions; 

(3)  a  testimonial  qualificatian  such  as  would  have    been 
required  of  the  person  if  called  as  a  witness.  —  (W.  i  1420.) 

This  general  principle  is  applied  in  the  following  specific 
rules. 

(Reason  and  Policy.  The  foregoing  principle  is  thus  justified: 
Necessity.  The  necessity  may  consist  in  the  unavailability 
of  other  testimony  from  the  same  person,  —  as  where  he  is 
deceased,  or  out  of  the  jurisdiction,  or  detained  by  official 
duty;  or  in  the  probable  inferiority  of  other  evidence  from 
the  same  person  or  other  persons,  and  therefore  in  the 
probable  loss  of  superior  evidence,  —  as  where  the  person 
18  now  biased  but  was  then  unbiased,  or  where  the  matter 
is  ancient  and  the  earlier  evidence  is  perhaps  superior.  —  (W. 
§  1421.)  In  such  cases,  it  would  be  unreasonaole  to  adhere 
rigidly  to  the  rule. 

TrustxDorthiness.  The  circumstances  diminishing  the  risk 
of  untrustworthiness  may  be  such  as  make  it  likely  that  the 
utterance  would  be  naturally  sincere;  or,  if  they  were  not 
inherently  so,  that  other  considerations,  such  as  the  danger 
of  detection  and  the  fear  of  punishment,  would  counteract 
the  motive  to  falsify;  or  that  the  utterance  was  made  under 
such  conditions  of  publicity  that  an  error,  if  any,  would  have 
been  corrected  by  others,  regardless  of  the  onginal  motives 
of  the  speaker  or  writer.  These  circumstances  may  be  found, 
alone  or  united,  to  produce  a  diminution  of  the  risk  of  un- 
trustworthiness. —  (W.  ^  1422.)  In  such  conditions,  the 
relaxation  of  the  rule  involves  fewer  drawbacks  than  it 
avoids. 

Testimonial  Qualifications.    The  assertion  must  have  been 
ade  by  a  person  who  in  the  elements  of  knowledge,  memory, 
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lack  of  self-interest^  and  the  like,  would  have  been  qualified  as 
a  witness  to  testify  if  present;  because  the  assertion  ia 
offered  testimonially,  and  a  less  qualification  could  not  be 
conceded  to  a  witness  speaking  out  of  court  than  when  speak- 
ing in  court.)  —  (W.  §  1424.) 


RULE  138.  Dying  Dedaraiians.  A  statement  made  by  a 
person  who  is  near  to  death  and  conscious  thereof  is  admissible, 
after  his  death. 

(Reason.  The  solemn  situation  is  likely  to  silence  the  selfish 
motives  for  falsehood,  and  to  impel  only  sincere  utterances. 
The  decease  makes  it  impossible  to  obtain  the  person's  testi- 
mony in  court.    The  principle  of  Rule  137  is  thus  fulfilled.) 

The  following  limitations  apply: 

Art.  1.    Scope  of  the  Issue.    The  issue  may  be 

952  (1)  a  criminal  charge  of  homicide,  in  which  the  death 
of  the  declarant  is  an  essential  element  of  the  chai^; 
—  (W.  §§  1432,  1433,  1435.) 

d  (2)  or,  any  other  issue.]] '  —  (W.  §§  1431,  1436.) 

Art.  2.   Subject  of  the  Statement.   The  statement  must  oon- 

953  cern  the  circumstances  of  the  act  causing  the  declarant's 
injury.'  —  (W.  §  1434.) 

» 

Art.  3.   Mental  Condition  of  the  Declarant.    The  declaraDt 

954  must  be  conscious  that  death  is  impending. 

(1)  speedily 

(2)  and  certainly.  —  (W.  §§  1438-1441.) 

Par.  (a).    If  the  mental  condition  of  the  declarant  is  ao 

955  affected  by  hatred,  disease^  or  otherwise,  as  to  make  his 
statement  untrustworthy,  it  is  inadmissible.  —  (W. 
§  1443.) 

\[PaT.  (6).    Whether  the  declarant's  mental  condition 

956  is  such  as  to  render  the  statement  admissible,  is  determined 

'  This  is  not  now  law,  though  it  once  was.    Of  course  the 
limitation  of  d.  (1)  is  irrational. 
'  This  is  law,  but  equally  irrational. 
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by  the  trial  judge,  under  Rule  18  {ante,  §  49).]]  *  —  (W. 
§  1442.) 

Art.  4.    Testimonial  Qualifications,  etc.    The  statement  is 

957  not  admissible  as  to  any  facts  upon  which  the  declarant  would 
not  have  been  qualified  as  a  witness.  —  (W.  §  1445.) 

Par,  (a).     Answers  obtained  by  suggestive  questions 

958  (Rule  92,  Art.  1,  ante,  §  462)  are  admissible,  unless  the 
trial  judge  deems  them  untrustworthy.  —  (W.  §  1445.) 

Par,  (6).    A  statement  in  writing,  not  assented  to  by 

959  the  declarant,  may  be  used  as  a  memorandum  of  recollec- 
tion, under  Rules  89,  90  {anU,  §§  431, 444).  —  (W.  §  1445.) 

Par,  (c).    The  declarant  may  be  impeached  or  corrch^ 

960  orated  as  other  witnesses  are,  by  any  appropriate  mode.  — 
(W.  §  1446.) 

Crosa^eference.    For  the  specific  rule  as  to  prior  adf •contra- 
dictions, see  Rule  108,  Art.  3  (anU,  §  579). 

Art.  5.    Other  Rides  of  Evidence  applicable.     Other  inde- 

961  pendent  rules  of  evidence  are  here  applicable  or  not,  as  follows : 

Par,  (a).  The  rule  against  opinion  (Rule  168,  post, 
§  1410)  is  [[notH  here  applicable.*  —  (W.  §  1447.) 

Par.  (&).     The  rule  of  completeness  (Rule  182,  post, 

962  §  1547)  applies  to  exclude  a  statement  which  is  only  a 
part  of  what  the  declarant  intended  to  make ;  but  not  to 
exclude  a  statement  which  covers  only  a  part  of  the  facts 
of  the  occurrence.  —  (W.  §  1448.) 

Par,  (c).    The  rule  as  to  preferred  reports  of  testimony 

963  (Rule  131,  arUe,  §  890)  applies  as  follows: 

[(1).  The  written  report  of  a  hearer,  giving  the  oral 
statement,  is  not  preferred;] ' 

'  This  is  not  law  now;  but  it  would  save  us  in  the  future 
from  a  mass  of  lumber  on  the  subject,  now  in  Supreme  Court 
rulings. 

*  The  double-bracketed  word  is  not  law;  but  for  lack  of  it, 
manv  ridiculous  quibbles  disfieure  our  decisions. 

*  A  majority  of  rulings  say  this;  but  perhaps  it  is  not  good 
policy. 
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(2)  A  written  report  of  the  statement,  prepared  by 
another  person  and  assented  to  by  the  dedaranl,  is  pre- 
ferred, but  its  correctness  may  be  disputed ; 

(3)  Where  two  statements  are  made  at  distinct  times, 
and  the  later  one  is  reduced  to  writing,  either  may  be 
offered  without  the  other.  —  (W.  i  1450.) 

Art.  6.    Judge  and  Jvry,    Under  Rule  229  (posf,  §  2100), 
964  the  trial  judge  determines  the  conditions  for  admitting  the 
statement;  but  after  it  is  admitted,  its  credibility  is  for  the 
jury's  discretion,  [without  r^ard  to  the  legal  rules  of  admis- 
sibility.] * 


RULE  139.   Statements  of  Facts  against  Interest.   A  statement 
966  of  a  fact  which  is  against  the  interest  of  the  declarant  is 
admissible,  if  the  declarant  cannot  be  procured  to  testify  in 
court. 

(Reason.  Self-interest  induces  men  to  be  cautious  in  stating 
lacts  which  are  against  that  self-interest;  the  disserving 
nature  of  the  fact  diminishes  decidedly  the  risk  of  untrust- 
worthiness  ordinarily  present.  When  the  declarant  cannot 
be  obtained  to  testify,  a  necessity  arises  for  resorting  to  these 
statements.  Thus  the  principle  of  Rule  137  (ante^  §  950)  is 
satisfied.)  —  (W.  $$  1455,  1457.) 

The  following  limitations  apply: 

Art.  1 .    Necessity  for  Using  {Deaths  Absence,  etc.).    The 
967  statement  is  admissible  if  the  declarant  is 
(1)  deceased; 

(2)  or,  absent  from  the  jurisdiction;] 
I  (3)  or,  not  to  he  found  after  diligent  search ;]] 
:  (4)  or,  disqualified  by  insanity  or  otherwise ;  ] 
\  (5)  or,  not  now  available,  by  any  other  reason,  as  a 

witness.]]  •  —  (W.  §  1456.) 

» A  few  Court*,  however,  hold  incorrectly  that  the  juiy 
may  or  must  reject  it  if  it  does  not  fulfil  the  rule  as  to  con- 
sciousness of  death. 

'  The  precedents  recognize  only  one  or  two  of  these  grounds; 
but  there  is  no  reason  for  drawing  an  arbitrary  line. 
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Art.  2.    Nature  of  the  Interest  disserved.    The  interest  dis- 

968  served  by  the  fact  stated  must  be  one  so  palpable  and  positive 
that  it  would  naturally  be  present  in  the  declarant's  mind  at 
the  time  of  the  utterance; 

in  particular,  it  may  be 

969  Par.  (a)  a  proprietary  interest.—  (W.  §§  1458,  1459.) 

Illustrations.  A  declaration  that  he  held  only  a  life-estate, 
or  that  his  land-boundary  went  only  to  a  certain  tree. 

970  Par.  (6)  a  pecuniary  interest.  —  (W.  §  1460.) 

Illustrations.  A  receipt  for  money ;  an  indorsement  discharg- 
ing a  mortgage. 

971  ]iPar.  (c)  a  penal  interest]].*  —  (W.  §§  1476,  1477.) 

Illustration.  A  fugitive  from  justice  writes  a  letter  from  a 
foreign  country  confessing  his  own  guilt  and  exonerating 
another  person  now  charg^;   it  ought  to  be  admissible. 

Distinguish  the  use  of  confessions  of  a  co-conspirator,  as 
admissions  of  a  co-party  (Rule  121,  afUSt  §  687). 

Par.    (d)  any  other  interest   involving  a  substantial 

972  liability,  incapacity  or  loss.*  —  (W.  §  1461.) 

Illustration.  In  a  collision  of  vehicles,  the  owner  of  one  states 
that  it  was  his  fault,  in  not  keeping  a  careful  lookout;  this 
is  admissible. 


Art.  3.     Measure  of  Interest,  etc.     In  determining  the 
973  existence  of  an  interest  disserved  by  the  fact  stated,  the 
following  distinctions  apply: 

Par.  (a).    The  existence  of  a  counter-interest  does  not 
exclude.  —  (W.  §  1464.) 

Illustration.     In  accounts,  the  self-charging  entries  are  not 
made  inadmissible  because  there  are  also  discharging  entries. 

^  '  Thijs  is  not  yet  law;  but  it  is  absurd  to  maintain  such'  a 
limitation.  Eeterhazy's  confession  from  London,  in  the 
Drevfus  case,  could  not  have  been  received  under  our  law. 

'Numerous  precedents  are  recorded,  but  no  such  lance 
phrasing. 
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Par,  (6).    An  admissible  statement  which  refers  to  or 

974  incorporates  other  statements  makes  them  also  admissible. 
—  (W.  §  1465.) 

lUustraivon.  An  entry,  in  an  account-book,  of  receipt  of  pay- 
ment on  July  1  for  services  performed  on  Jan.  1  admits  the 
entry  of  services  on  Jan.  1  as  thus  referred  to. 

Tear.    (c).     The  fact  stated  must   have  been   against 

975  interest  ai  ike  time  of  the  statement; 

in  particular, 

(1)  where  the  entry  is  a  creditor's  receipt  of  pasrment 
by  the  debtor,  and  the  payment  is  relied  upon  as  an 
acknowledgment  taking  the  debt  out  of  the  limitations- 
statute,  the  time  of  the  entry  must  have  been  before 
expiry  of  the  statutory  period.'  —  (W.  §  1466.) 

Art.  4.    Sundry  Rules  applicable.    The  following  further 

976  rules  apply  here : 

Diatinclions.  (1)  An  opponenfs  admiaaiona  are  receivable 
on  a  distinct  principle,  having  different  limitations  (Rule  116, 
ante,  §  631). 

(2)  So  also  an  accuaed^s  confeasiona  in  a  criminal  case 
(Rule  122,  ante,  §  700).  » 

Par.  (a).  The  declarant  must  be  qualified  as  a  witness, 
under  Rule  86  (ante,  §  400),  to  the  fact  stated.  —  (W. 
§  1471.) 

Par.  (6).  The  form   of  the  statement  may  be  oral  or 

977  wrUten.^  —  (W.  §  1469.) 

Par.  (c).  A  written  statement  is  subject  to  the  ordinary 

978  rules  for  Production  of  Documentary  Originals  (Rule 
126,  ante,  §747),  for  Authentication  (Rule  189,  post, 
§  1595),  and  other  rules  applicable  to  writings.  —  (W. 
§  1472.) 

*  A  few  statutes  expressly  forbid  the  use  of  such  entries; 
but  this  is  unnecessary.  Many  States  by  statute  denv  to  the 
debtor's  mere  act  of  payment  any  effect  on  the  limitations- 
period,  and  thus  the  above  evidence  of  entries  is  immateriaL 

'  In  Massachusetts,  statements  of  facts  against  pecuniary 
interest  must  be  written  and  formal. 
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RULE   140.     Statements  about  Family   History   {Pedigree), 

980  The  statement  of  a  family-member,  or  the  general  family- 
repute,  concerning  a  fact  of  family  history,  ia  admissible, 
when  the  declarant,  or  the  family-members,  are  no  longer 
available  to  testify  in  court.  —  (W.  §§  1480,  1482.) 

(Reason,  The  mention  or  discussion  of  interesting  facts  of 
family  history  goes  on  ordinarily,  in  the  daily  hfe  of  the 
family,  with  spontaneous  sincerity;  moreover,  the  speakers, 
or  some  of  them,  have  personal  knowledge  of  the  events. 
The  statements  are  thus  the  natwal  effusions  of  persons  who 
have  knowledge  and  whose  minds  stand  in  an  even  position. 
Furthermore,  the  general  repute  in  the  family  is  the  result  of 
much  discussion,  in  the  course  of  which  differing  accounts  have 
been  reconciled  and  a  residuum  of  unanimous  belief  is  attained. 
There  is  a  necessity  for  such  evidence  when  the  individual 
declarant  cannot  be  had  as  a  witness,  or  when  the  family- 
members  whose  repute  is  offered  cannot  be  had.  Thus  t&e 
principle  of  Rule  137  {anUf  §  950),  imderlying  the  exceptions 
to  the  hearsay  rule,  is  satisfied.) 

Art.  1.    Necessity  for  Using  {Death,  etc,).    The  statement 

981  is  admissible  only  when  other  evidence  from  the  same  source 
is  not  available ;—  (W.  §1481.) 

in  particular,  is  admissible 

Par,  (a).  When  the  declarant  (if  the  statement  is  that 
of  a  specific  individual)  is  deceased,  disqualified  by  insanity 
or  otherwise,  out  of  the  jurisdiction,  [not  to  be  found,  or 
otherwise  unavailable  as  a  witness].*  —  (W.  §  1481.) 

Par,   (6).  When  the  most  important  family-members 

982  having  personal  knowledge  (if  the  statement  is  in  the  form 
of  general  family-repute)  are  not  available  as  witnesses.'  — 
(W.  §  1481.) 

Illustration,  By  Art.  4  (post,  §  993),  an  anonymous  inscrip- 
tion of  a  death-date  in  a  family  Bible  or  on  a  tombstone 
represents  the  family-repute;  in  offering  it,  the  mother  and 
father  should  be  shown  to  be  deceased  or  otherwise  unavail- 
able. But  if  the  statement  is  contained  in  a  will  or  letter  of 
the  father,  it  ia  an  individual  statement,  and  only  the  father 
need  be  shown  unavailable. 

'  The  precedents  do  not  go  so  far  as  this;  but  the  principle 
is  plain. 

^  There  is  confusion  in  the  precedents;  the  above  seems  a 
liberal  and  practical  solution. 
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Art.  2.    Absence  of  Bias  or  Interest.    The  statement  (or 

983  repute)  must  not  be  made  under  circimistances  likely  to 
create  in  the  declarant's  (or  family's)  mind  a  palpable  bias 
or  interest  on  the  subject  of  the  statement.  —  (W.  §  1484.) 

In  particular, 

(1)  it  must  be  of  a  time  before  knowledge  of  any 
controversy,  within  or  without  the  family,  concerning  the 
subject  of  the  statement.*  —  (W.  §  1483.) 

Art.  3.    Testirrtonial  Qtudifications  of  the  Dedarant,    The 

984  declarant  (if  an  individual)  must  be  one  who,  by  kinship  to 
the  person  referred  to  in  the  statement,  [or  otherwise  by  living 
with  the  person  or  family,']  has  had  adequate  means  of 
knowledge  of  the  matter  mentioned  or  of  the  family-tradition 
thereon.  —  (W.  §§  1486,  1488.) 

In  particular. 

Par.  (a).    He  need  not  have  had  personal  observatian 

985  of  the  event  (as  required  ordinarily  for  witnesses  by  Rule 
86,  Art.  5,  anUy  §  405) ;  it  suffices  if  he  has  heard  the  family 
discussion  or  tradition  from  members  of  it.  —  (W.  §  I486, 
n.  1.) 

lUustration.  The  deceased  grandson's  letter  telling  his  grand- 
father's name  is  admissible,  though  he  never  saw  his  grand-^ 
father. 

[Par.  (6).    He  may  be  a  person  not  related  by  blood  or 

987  by  marriage,  provided  he  has  lived  so  long  and  so  inti- 
mately with  the  family  or  a  member  of  it  as  to  acquire 
knowledge  of  its  repute.]"  —  (W.  §  1487.) 

Illustration.  A  letter  of  a  deceased  housekeeper,  who  had 
lived  forty  years  in  the  family,  describing  the  wedding  of  one 
of  the  daughters,  is  admissible. 

Par.  (c).    He  may  be  related  either  by  blood  or  by  mar- 

988  riagCf  and  in  any  degree  [unless  under  the  circumstances 
he  appears  to  have  been  without  adequate  sources  of 
information.]  *  —  (W.  §  1489.) 

*  The  precedents  have  not  agreed  entirely;   but^  the  above 
represents  the  kernel  of  the  rule. 

'  This  is  to  cover  the  rule  of  Par.  6,  infra. 
"This  is  not  conceded  by  a  majority  of  Courts;   but  it  is 
sound  on  principle. 

*  The  bracketed  clause  may  not  be  law;  but  ought  to  be. 
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lUustratUm.  The  declarant  may  be  hu^fond,  or  wife,  or 
brother-in-law,  of  the  person  mentioned. 

[Par.  id).    He  need  not  be  related  to  any  person  other 

989  than  the  one  who  is  the  subject  of  the  statement;  in  par- 
ticular, to  a  third  person  whose  estate,  rights,  or  liar 
bilities  are  the  subject  of  the  litigation.] »  —  (W.  §  1491.) 

lUusiratum,  George  Roe,  son  of  John  Roe,  living  in  Boston, 
in  1894  frequently  mentions  that  his  father  had  a  brother 
James  who  went  out  to  California  to  seek  gold  in  1854.  After 
George's  death,  these  statements  are  offered  to  show  that  a 
oertam  James  Roe  of  California  was  related  to  John  Roe  of 
Boston.  These  may  be  admitted  on  showing  George  to  be 
John's  son,  and  without  showing  George  to  be  a  nephew  of 
James.  But  some  Courts  would  make  the  second  requirement, 
if  it  happened  to  be  James  who  had  since  become  rich  and  left 
an  estate  to  which  George's  relatives  made  claim. 

Par,  («).    The  relationship  is  not  to  be  determined  by 

990  the  rules  of  property-inheritance,  but  by  the  natural 
conditions  of  family  life. 

[In  particular, 

(1)  a  declarant's  statement  about  a  person  who  is  a 
natural  but  illegitimate  relation  is  admissible.] '  —  (W. 
§  1492.) 

Par.  (/).    The  person  testifying  on  the  stand  to  the 

991  declaration  admissible  under  the  present  rule  need  not 
himself  be  qualified  under  the  foregoing  rules;  but  merely 
must  have  heard  or  seen  the  declarant's  statement  or 
have  been  acquainted  in  the  family  enough  to  know  its 
repute.  —  (W.  §  1490,  n.  1.) 

Distinguish  the  use  of  a  deceased  person's  statements  of  his 
family  history  offered  merely  to  identify  him  with  another 
person  having  a  certain  family  history,  and  not  to  evidence 
the  facts  (W.  §  1494).  Here  the  statements  are  used  cir- 
cumstantially, imder  Rule  155  (post,  §  1258). 

Art.  4.    Form  of  the  Statement.    The  form  of  the  statement 

992  or  repute  may  be  anything  involving  an  assertion  of  fact.  — 
(W.  §  1495.) 

*  The  contrary  of  this  has  been  maintained,  but  erroneously, 
by  some  Courts. 

*  Where   the  declarant   is  not  a  parent^  but  some  other 
member  of  the  family,  a  few  Courts  are  conlraf  but  erroneously. 
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993-996     HEARSAY    BXCBPTIONS :     FAMILY    HISTORY 

In  particular, 

Par.  (a).  If  an  indimdual  atatemeni,  it  may  be  in  words 
or  in  conduct,  oral  or  written. 

lUtL8tratum».  Wearing  a  ring  engraved  with  a  marriage 
date;  educating  a  child  as  one's  legitimate  eon;  rehearsing 
a  pedigree  in  a  will. 

Pear.  (6).    If  a  family  repute,  it  may  be  any  word  or  act 

993  of  any  person  assented  to  by  the  conduct  of  family  life. 

lUuatration.  Having  in  the  family  burial-lot  a  tombstone 
with  an  inscription;  Keeping  in  the  common  room  a  Bible  with 
a  record  of  family  events;  omitting  to  enter  in  the  Bible 
record  the  name  of  an  alleged  child. 

Par.  (c).    A  person's  testimony  on  the  stand  as  to  his 

994  own  age  may  be  admitted  as  testimony  to  the  family 
repute  of  his"  age.  —  (W.  §  1493.) 

Cross-reference.  It  may  also  be  admitted  as  a  statement  from 
his  own  knowledge  under  Rule  86  {anUj  §  405). 

-    Art.  5.    Subject  of  the  Statement.   The  subject  of  the  state- 

995  ment  may  be  any  matter  of  the  personal  history  of  a  member 
of  the  family,  likely  to  be  mentioned  and  accurately  known  in 
the  family; 

in  particular, 

(1)  the  fact,  place,  and  time  of  birth,  marriage,  and 
death,  the  names,  the  degrees  of  relationship; 

[(2),  and  any  other  such  facts.] »  —  (W.  §§  1500-1502.) 

Art.  6.    Kind  of  Litigation.    The  statement  is  admissible 

0^  [0-)  regardless  of  the  issue  or  kind  of  litigation  in  which  it 

is  offered.] 

[(2)  only  in  an  action  involving  descent  as  an  essentia! 
element  of  the  issue,]  •  —  (W.  §  1503.) 

lUustraiions.  On  offering  a  family  Bible  to  evidenoe  age, 
the  issue  may  arise  on  a  plea  of  infancy  to  a  note,  or  in  a  prose- 
cution for  marrying  a  minor,  or  on  a  representation  in  an 
insurance  policy. 

>  The  bracketed  clause  goes  perhaps  beyond  the  preoedents; 
but  there  has  been  far  too  much  strictness  in  them. 

-  Clause  (1)  is  the  only  sound  rule;  Clause  (2)  is  the  rule  of 
England  and  a  minority  of  American  States. 
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§§  997-1002    HEARSAY    EXCEPTIONS :     FAMILY    HISTORY 

Art.  7.    Other  Rules  applicable.   The  other  rules  conoemiDg 
997  writings  are  here  applicable;  in  particular, 

(1)  the  rule  for  Production  of  Documentary  Originals 
(Rule  126,  ante,  §  747) 

(2)  the  rule  for  Authentication  (Rule  189,  post,  §  15S5); 
but  conduct  or  writing  offered  as  embodying  family- 
repute,  under  Art.  4  (above),  need  not  be  authenticated 
as  that  of  a  specific  individual,  and,  conversely,  conduct 
or  writing  offered  and  authenticated  as  that  of  an  indi- 
vidual need  not  be  shown  to  have  been  assented  to  by  the 
family.  —  (W.  §  1496.) 

lUustratum.    If  a  record  in  a  familv  Bible  is  offered  as  family 
repute,  the  handwriting  need  not  be  identified. 


RULE  141.    Attestation  of  a  Subscribing  Witness.    Whenever 

1000  the  attesting  witness  to  a  will  or  other  document  is  not  avail- 
able for  testifying  in  court  to  the  execution  of  the  document, 
his  attestation  may  be  used  as  testimony  to  the  fact  of  execu- 
tion, by  authenticating  his  signature ;  subject  to  the  detailed 
provisions  of  Rule  130  {ante,  §  841).  —  (W.  §§  1505,  1508.) 

(Reason  and  Policy.  The  witness'  death  or  absence  creates  a 
necessity  for  resorting  to  his  attestation -statement.  That 
statement  was  made  with  deliberation  and  formality,  looking 
forward  to  the  probability  of  giving  testimony  thereto,  ana 
subject  to  possible  prosecution  for  complicity  in  a  forgery 
if  falsely  made.  Thus  there  is  a  lessened  risk  of  untrust- 
worthiness ;  and  the  principle  of  Rule  137  (ante,  i  950), 
underlying  the  exceptions  to  the  hearsay  rule,  is  satisfied.) 

Par.   (a).    The  attesting-witness'  credit  may  be  iw- 

1001  peached  or  supported  like  that  of  other  witnesses.  —  (W. 
§  1514.) 

Crosa^eference.  For  impeachment  by  sdf^conJbradictions,  see 
Rule  108  (ante,  §  579). 


RULE  142.  Regviar  Entries  in  Oeneral.  Entries  of  acts  or 
1002  occurrences,  made  regularly  in  the  course  of  one's  occupation, 
freshly  after  the  event,  are  admissible,  when  the  entrant  is 
deceased  or  otherwise  unavailable  for  testimony  in  court.  — ^ 
(W.  §§  1518,  1519,  1522.) 
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{Reason  and  Policy.  The  habit  and  system  of  making  regular 
entries  for  business  purposes  produces  usually  a  correct 
statement,  by  the  very  trouble  and  difficulty  of  making 
false  statements  frequently,  and  by  the  usual  absence  of  a 
motive  to  do  so.  An  erroneous  entr^,  if  made,  is  likely  to  be 
detected  and  disputed  by  the  associates  or  customers  of  the 
entrant.  Moreover,  when  the  entry  is  by  a  clerk  or  agent, 
his  responsibility  to  his  superior  produces  additional  caution. 
When  the  entrant  cannot  be  had,  to  testify  in  court,  a  neces- 
sity arises  to  take  such  other  evidence  from  him  as  his  entries 
supply.  Thus  the  principle  of  Rule  137  {avle,  %  950),  under- 
lying the  exceptions  to  the  hearsay  rule,  is  fulfilled.) 

Art.  1.    NeceasHy  for  Using  {Death,  etc).     The  entry  is        X 

1003  admissible  only  when  the  entrant  is  ^^sf^ 

deceased, 

disqualified  by  insanity  or  otherwise, 

out  of  the  jurisdiction, 

[or  otherwise  unavailable  to  testify  in  court.]*  —  (W.  §  1521.) 

Par.  (a).    Where  an  entry  is  made  on  the  information 

1004  of  other  persons,  the  practical  difficulty  of  finding  or  procur- 
ing the  other  persons  may  suffice  to  admit  the  entry,  as 
provided  in  Art.  3  (below). 

Art.  2.    Circumstances  and  Form  of  the  Entry  {Regularity, 

1005  etc,).  The  entry  must  have  been  made  in  keeping  a  record  of 
matters  occurring  in  one's  relations  with  others  and  as  a 
part  of  some  occupation  in  life.  —  (W.  §  1523.) 

Illustrations.  A  priest's  marriage-register,  a  ship-captain'a 
log-book,  a  carpenter's  day-book  of  work  done,  would  be 
admissible;  but  not  a  private  diary  of  weather,  books  read, 
etc. 

Par.  (a).    The  entrant  need  not  be  under  any  duty  to 

1006  another  person  to  make  the  entry.'  —  (W.  §  1524.) 

Par.  (6).     The  entry  must  have  been  one  of  a  series, 

1007  not  a  casual  or  isolated  one.  —  (W.  §  1525.) 

Par.  (c).    The  entry  must  have  been  near  enough  to 
1006        the  time  of  the  event  for  the  entrant's  recollection   to  be 
fairly  trustworthy.  —  (W.  §  1526.) 

^  Some  Court-s  do  not  go  so  far  as  this  broad  phrasing. 
English  rule  was  contra. 
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§jf  1009-1014     HBAKSAY    BXCBITIONS :     REGULAR    ENTRIES 

Par.  id).     The  entry  must  be  recorded  in,  writing  or 

1009  equivalent  symbols.  —  (W.  §  1531.) 

lUustration.     An   employee's   or  watchman's   thne-register 
would  be  admissible. 

Par,  (e).    The  lack  of  an  entry  in  a  series  of  written 

1010  entries  is  admissible  as  an  implied  statement  that  no 
event  occurred  of  the  kind  that  would  have  been  recorded. 
—  (W.  §1531.) 

Par,  (/).     An  oral  report,  made  as  one  of  a  regular 

1011  series,  is  not  admissible; 

except  (1)  under  Art.  3  (below); 

[(2)  or,  where  in  the  circumstances  it  appears  trust- 
worthy.*] —  (W.  §  1528.) 

Art.  3.     Personal  Knowledge  of  Hie  Entrant;    ConvposHe 

1012  Entries.  On  the  principle  of  Rule  86,  Art.  5  (ante,  §405), 
the  entry  must  be  based  on  personal  observation;  but  this 
may  be  satisfied  in  any  of  the  following  ways:  —  (W.  §  1530.) 

Par.  (a).    The  entrant  himself  may  have  had  personal 

1013  observation  of  the  event  or  transaction  recorded;  in  this 
case,  his  absence  must  be  accounted  for  under  Art.  1 
(above). 

Par.  (6).    The  entrant  may  have  only  recorded  an  oral 

1014  report  or  written  memorandum,  made  in  the  regular  course 
of  business  by  another  person  or  persons,  the  last  of  whom 
had  personal  observation,  and  each  of  i^rhom  makes  a 
report  or  memorandum  in  a  series  which  finally  reaches  the 
entrant;  in  this  case,  besides  accounting  for  the  absence 
of  the  entrant,  the  other  person  or  persons  must  be 
accounted  for 

(1)  either  by  reason  of  being  deceased  or  otherwise 
unavailable,  as  in  Art.  1  (above); 

[(2)  or,  by  reason  of  the  practical  difficulty  of  identifying 
or  of  procuring  the  personal  attendance  of  the  various 
persons.]  ■ 

1  This  is  the  rule  in  England  only;  but  it  deserves  adoption. 
'  Not  all  Courts  have  yet  agreea  to  accept  this  broad  form 
of  statement. 
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lUtutrationa.  In  an  action  for  woric  done  under  a  paving 
contract  with  a  city,  to  prove  the  amount  of  work  done  the 
plaintiff  produces  a  set  oi  books  kept  by  his  cleric;  the  work- 
men had  made  oral  reports  to  the  foremen,  the  foremen  had 
weekly  time^heets,  and  had  handed  them  to  the  clerk,  and 
the  clerk  had  entered  them;  here  the  workmen  need  not  be 
individually  accounted  for,  under  Gl.  (2);  the  foremen 
should  be  individually  accounted  for,  unless  they  were  too 
numerous;  the  clerk  should  be  accounted  for;  if  the  cl^k  ia 
produced,  the  case  falls  under  Par.  (c). 

Par.  (c).     If  the  entrant  is  produced,  and  uses  his 

1015  entries  as  records  of  past  recollection  under  Rule  89, 
Art.  4  (antef  §  438),  then  the  other  persons  must  still  be 
accounted  for  under  Par.  (&). 

Cross-reference.  If  the  other  persons  also  are  produced  as 
witnesses,  then  no  exception  to  the  hearsay  rule  is  needed, 
and  the  joint  testimony  to  the  writins  as  a  record  of  joint 

fast  recollection  is  admissible  under  Rule  89,  Art.  4  {ante, 
438). 

Art.  4.    Production  of  Original  Entry;  Ledger.    Under  the 

1016  principle  of  Rule  126  (ante,  §747),  the  original  document  of 
entry  must  be  produced  or  accounted  for.  —  (W.  §  1532.) 

Par.  (a).  Where  a  composite  entry  is  used  under  Art. 
3  (above),  the  extent  to  which  intermediate  memoranda 
must  be  produced  depends  on  the  circumstances  of  each 
case.* 

Par.  (h).  As  between  ledger  and  day  book  or  other 
kinds,  the  book  required  is  that  which  contains  the  first 
regular  and  collected  record  of  the  transactions.  — 
(W.  §  1532.) 


RULE  143.  Regidar  Entries  in  Parties'  Books.  Books  of 
1018  regular  entries,  made  in  the  course  of  business,  by  a  party  to 
the  cause  or  his  agents,  are  admissible  by  exception  to  the 
hearsay  rule;  subject  to  the  following  distinctions: — (W. 
§§  1519,  1536.) 

Par.  (a).     The  entries  may  be   used,  without  needing 
any  exception  to  the  hearsay  rule,   as  records  of  past 

*  This  is  the  only  practical  way  to  treat  this  question. 
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recoUectton  or  aids  to  present  reccUectUm,  by  the  maker  of 
the  entry,  under  Rules  89  {arUe,  §  431)  or  90  {anU,  §  444).' 

Distinction.    In  such  a  case,  any  casual  memorandum  may 
suffice;  hence  regularity  of  entry  is  immaterial. 

Pca^.  (&).  The  entries  may  be  used  by  satisfying  the 
requirements  of  Rule  142  {ante,  §  1002)  for  the  general 
exception  in  favor  of  regular  entries. 

Cross-reference.  (1)  For  the  use  of  a  party's  bo<te  by 
opponent f  as  admissions ,  see  Rule  115  (ante,  §630).  —  (W. 
§  1557,  n.  3.) 

(2)    For  corporate  books,  as  admissions  by  the  stockholders, 
see  Rule  119,  Art.  4  (ante,  §671). 

Par.  (c).  The  entries  may  be  used  under  a  special 
exception  to  the  hearsay  rule,  in  favor  of  parties'  account- 
books,  as  provided  in  the  ensuing  articles: 

(Reason  and  Policy.  This  special  exception  grew  into  shape 
when  the  parties  to  a  cause  were  disquaUfi^  as  witnesses; 
hence,  they  might  be  totally  unable  to  recover  the  just  claims 
of  ordinary  mercantile  litigation,  for  lack  of  testimony; 
and  thus  arose  a  necessitv  for  using  such  evidence  as  was 
available.  The  shop-books  were  less  likely  to  be  untrust- 
worthy, for  reasons  sunilar  to  those  of  Rule  142  (ante,  §  1002). 
Thus  the  principle  of  Rule  137  (ante,  §  950),  underlining  the 
exceptions  to  the  hearsay  rule,  was  satisfied.  Smoe  the 
abolition  of  parties'  disqualification,  this  special  exception 
has  no  longer  a  reason  for  survival;  all  itsjpurposes  can  be 
attained  under  Par.  (a)  or  Par.  (b)  above.  But  statutes  had 
already  enacted  it;  hence  it  remains.  —  (W.  §§  1536,  1537, 
1546,  1560,  1561.) 

[Art.  1.    No  clerk.    The  party  must  have  been  without 

1019  a  clerk  who  could  testify  to  the  transactions  recorded.*]  •'^ 
(W.  §  1538.) 

Art.  2.    Subject  of  Entry;  Cash  Transactions,    The  entries 

1020  must  not  be  of  a  matter  on  which  other  evidence  would 
ordinarily  be  accessible  by  business  custom ; 

in  particular,  they  must  not  be 

*  This  needs  to  be  stated,  though  practitioners  often  fonret 
it. 

*  Most  Courts  seem  to  ignore  this  in  modem  rulings,  probably 
because  the  statutes  usually  ignored  it. 
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[Par.  (a).  Of  cash  transactions  (payments^  loans,  re- 
ceipts) of  which  other  written  memorials  would  ordinarily 
be  extant.] '  —  (W.  §§  1539,  1549.) 

Par.  (6).    Of  a  transaction  to  which  third  persons  could 

1021  testify; 

or  of  the  terms  of  a  special  contract; 

or  of  large  transactions.  —  (W.  §§  1540-1543.) 

Art.  3.     Kind  of  Occupation      The  party's  occupation 

1022  must  be  one  in  which  account-books  of  business  transactions 
are  necessary  to  be  kept.  —  (W.  §  1547.) 

Art.  4.    Kind  of  Book;  Regidarity,  Contemporaneousness^ 

1023  Honest  Appearance.      The  entries  must  be  made 

Par.  (a)  as  part  of  a  regular  series,  not  casual  nor 
intermittent.  —  (W.  §  1548.) 

Par.  (6)  at  a  time  near  enough  to  the  transaction  for 

1024  the  entrant's  recollection  to  be  fairly  trustworthy.  —  (\V. 
§  1550.) 

Par.  (c)  without  mutilation,  erasures,  or  other  marks 

1025  of  dishonest  manipulation.  —  (W.  §  1551.) 

Art.  5.    Reputation  of  Entrant.    There  must  be  testimony 

1026  to  the  good  repute  or  habit  of  the  party  as  to  honest  and 
correct  accounting.*  —  (W.  §  1552.) 

Art.  6.    Form  of  Entry.    In  form,  the  entry  may  be 

1027  (1)  on  any  material,  or  with  any  symbols; 

Illustrations:  in  pencil  or  ink,  on  paper  or  wood,  etc. 

[(2)  affirmative  or  negative;  the  lack  of  an  entry  being  an 
implied  statement  that  no  transaction  was  had."]  —  (W. 
il556.) 

\  A  minority  of  Courts  are  contra;  a  few  statutes  and  de- 
cisions limit  the  admissible  amoimts  to  $5  or  so. 
•  Perhaps  this  would  not  be  enforced  to-day. 
■  Some  Courts  deny  this. 
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Art.  7.    Personal  Knowledge  of  Entrant;  Composite  Entries. 

1028  The  entry  must  be  based  on  the  personal  observation  of  the 
entrant,  subject  to  the  same  detailed  rules  as  provided  in  the 
general  exception  for  regular  entries  by  Rule  142,  Art.  3 
(ante,  §  1012).  —  (W.  §  1555.) 

Par,  (a).   The  party  must  by  his  oath  verify  the  correct- 

1029  ness  of  the  entries.  —  (W.  §  1554.) 

Par,  (6).    This  oath  of  the  party  is  not  equivalent  to 

1030  testimony,  in  the  application  of  Rule  84,  Art.  2  (ante, 
§  391)  forbidding  a  survivor  to  testify  against  the  deceased 
party  to  a  transaction.  —  (W.  §  1554.) 

Par,  (c).     But  the  party  may  be  cross^xamined  on 

1031  the  subject  of  the  entries,  and  may  be  otherwise  im- 
peached. —  (W.  §  1554,  n.  4,  §  1557.) 

Art.  8.    Production  of  the  Original  Entry;  Ledger,    Under 

1032  the  principle  of  Rule  126  {ante,  §  747),  the  original  document 
of  entry  must  be  produced  or  accounted  for;  and  the  applica- 
tion of  this  rule  to  ledgers  or  intermediate  memoranda  is 
made  as  provided  in  the  general  exception  for  regular  en- 
tries by  Rule  142,  Art.  4  (ante,  §  1015).  —  (W.  §  1568.) 

RULE  144.    Statements  about  Private  Boundariee.    A  state- 

1035  ment  as  to  the  location  of  a  boundary  of  private  land,  by  a 
disinterested  person,  is  admissible;  subject  to  the  following 
provisions:— (W.  §§1564,  1566.) 

(Reason  and  Policy.  The  perishableness  of  landmarks  and  the 
frequent  scarcity  of  evidence  identifying  boundary  locations, 
especially  in  matters  coming  from  a  former  generation, 
create  an  urgent  necessity  to  use  any  evidence  not  palpably 
untrustworthy.  The  statements  of  disinterested  persona 
are  free  from  some  of  the  ordinary  risks  of  untrustworthiness. 
The  principle  of  Rule  137  (ante,  §  950),  underlying  the  ex- 
ceptions to  the  hearsay  rule,  is  thus  fulfilled.) 

Art.  1.     Declarant  Unavailable,    The  declarant  must  be 

1036  deceased, 

[out  of  the  jurisdiction, 

or  otherwise  unavailable].*  —  (W.  §  1565.) 

*  For  the  bracketed  clause  there  appear  to  be  no  precedents. 
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Art.  2.    Declarant  Disinterested.    The  declarant  must  be 

1037  a  person  who  is  not  interested  in  the  land,  or  who,  if  inter- 
ested, is  stating  a  fact  against  his  interest.'  —  (W.  §  1566.) 

[Art.  2a.     Declarant  in  Possession  and  on  the  Land.    The 
declarant  must  have  been  at  the  time  of  the  declaration 
in  possession  as  owner  of  the  land, 
on  the  land 
and  pointing  out  its  boundaries.'  —  (W.  §  1567.)] 

Art.  3.    Declarant's  Knowledge.    The  declarant  must  have 

1038  been  qualified  by  knowledge  of  the  boundary,  as  surveyor 
or  otherwise.  —  (W.  §  1568.) 

Art.  4.    Form  of  the  Statement.    The  statement  may  be 

1039  oral  or  written. 

lUitstrations.    Maps,  surveys,  etc.,  may  be  used. 

Distinctions.  (1)  Offuncd  maps  and  surve3r8  are  also  admis- 
sible under  the  exception  of  Kule  148  B,  Art.  2  (pos/,  §  1133). 

(2)  Reputation  as  to  boundarv,  voiced  by  deceased  in- 
dividuals, is  admissible  under  the  exception  of  Rule  147, 
Art.  1  {post,  §  1052). 

(3)  Statements  of  facts  cigainst  proprietary  interest  are 
admissible  under  the  exception  of  Rule  139,  Art.  2  {ante, 
§968). 

(4)  A  party's  or  privy's  admissions  of  another's  title  are 
admissible  under  Rule  121,  Art.  4  {ante,  §  691). 

(5)  Statements  coloring  the  occupation,  in  title  depending 
on  possession,  are  admissible  as  verbal  acts,  under  Rule  155, 
Art.  2  {post,  §  1245). 

RULE  145.    Ancient  Deed-Recitals.    The  recitals  in  an  old 

1040  deed  of  grant  or  the  like  are  admissible  to  prove  certain 
matters  of  which  other  evidence  is  likely  to  be  scarce,  with 
the  following  limitations: —  (W.  §  1573.) 

{Reason  and  Policy.  Similar  considerations  to  those  of  Rule 
144  justify  this  exception.  The  occurrence  of  the  statements 
in  a  formal  document  of  an  actual  transaction  lessens  the  risk 
of  im trustworthiness.) 

*Art.  2  is  the  orthodox  rule.  Art.  2  a  is  the  Mas- 
sachusetts form  (followed  in  two  or  three  Courts),  and  is 
essentially  different;  it  is  really  an  application  of  Rule  155, 
Art.  2  {post,  §  1245). 
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Art.    1.    Deed  mud  he  Ancient,     The  deed  must  be  one 

1041  executed  in  a  prior  generation.^ 

Art.  2.    Corroboration  by  Possession.    The  premises  must 

1042  have  been  in  possession  of  the  party  claiming  under  the  deed 
[unless  the  circumstances  sufficiently  explain  the  lack  of 
possession].' 

1043  Art.  3.    Subject  of  the   Recital.    The    recital  may  state 

(1)  either  the  contents  of  another  deed,  which  is  shown 
to  have  once  existed  and  to  be  now  lost ; 

(2)  or,  the  facts  of  family  relationship  of  a  party  con- 
cerned in  the  title ; 

[(3)  or,  the  location  of  a  boundary,  which  has  been  acted 
on  by  possession  in  accord  with  the  recital].* — (W.  §  1573.) 

Distinctions.  (1)  The  recitals  may  also  be  used,  but  against 
privies  in  title  only,  as  admissions,  under  Rule  121,  Art.  4 
(anU,  §  691). 

(2)  The  recitals  in  a  sheriff* s  or  other  ofiiciars  deed  may 
be  admissible  under  the  exception  of  Rule  148  B,  Art..  1  (poai, 
i  1131). 

(3)  The  use  of  a  deed  as  evidence  of  possession  (Rule  41, 
Art.  7,  ante,  {  203)  or  as  a  verbal  act  (Kuie  155,  Art.  2,  post, 
i  1245)  involves  distinct  rules. 

[RULE  146.    Statements  of  Deceased  Persons  in  general.     A 

1045  statement  of  any  person  deceased  is  admissible  in  the  following 
cases]:— (W.  §1576.) 

[Par.  (a).    In  case  of  any  action  brought  by  or  against 

1046  the  representatives  or  privies  in  title  of  the  deceased  per- 
son;] * 

[Par.  (b).    In  any  case,  when  under  the  circumstances 

1047  it  appears  to  have  been  made  in  good    faith  and  upon 
personal  observation.]  • 

*  There  is  little  authority.  The  details  of  Rule  190  (post, 
i  1608)  would  presumably  apply,  in  evidencing  genuineness. 

'Most  Courts  require  this;   the  bracketed  clause  gives  the 
necessary  flexibility. 
'  This  is  a  Massachusetts  rule  only. 

*  This  is  the  statutory  law  in  Connecticut,  and,  in  part,  in 
Massachusetts  and  Oregon. 

*  This  is  by  statute  the  law  in  Massachusetts  only;  but  it 
should  be  universally  adopted. 
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(Reason  and  Policy.  The  person  being  deoe&aed,  no  Kving 
testimony  from  him  can  be  had.  When,  further,  the  circum- 
stances mdicate  trustworthiness,  the  principle  of  Rule  137 
{anUf  %  950),  underlying  the  exceptions  to  the  hearsay  rule, 
is  fulfilled.  This  broad  exception  is  an  indispensable  safety- 
valve,  to  relieve  from  the  otherwise  too  inflexible  UmitatioDS 
of  the  other  exceptions). 


RULE  147.  Reputalion.  Reputation  in  the  community  is 
1050  admissible  [to  evidence  those  classes  of  facts  in  which  there  is 
usually  a  scarcity  of  other  and  more  satisfactory  evidence  and 
upon  which  the  general  and  settled  belief  of  the  community 
is  likely  to  have  been  formed  after  thorough  discussion  among 
persons  having  adequate  sources  of  correct  information;  in 
particular,]  to  evidence  land-boundaries  and  related  facts, 
general  history  of  the  community,  marriage  of  a  couple,  and 
individual  moral  character; 
subject  to  the  following  details: 

(Reason  and  Policy.  The  principle  of  Rule  137  (ante,  §  950). 
underlying  the  exceptions  to  the  hearsay  rule,  is  here  satisfiea 
as  follows:  For  land^undaries,  and  land-possession,  the 
lapse  of  ^ears  is  likely  to  destroy  the  landmarks  and  to  leave 
no  surviving  witnesses;  the  repute  of  the  community,  as 
handed  down  in  tradition,  was  formed  among  those  who  have 
personally  observed,  and  discussion  of  matters  having  a 
common  interest  to  the  neighborhood  is  likely  to  sift  out  in- 
accurate rumors.  For  general  history,  the  same  considerations 
apply;  here  the  discussion  takes  place  between  skilled  in- 
vesti^tors  in  their  writings,  and  the  repute  is  handed  down 
in  wntten  form  in  books  of  nistory.  For  marriage,  and  other 
events  of  family-history,  the  necessity  is  a  marked  one,  in  a 
community  having  no  systematic,  compulsoi7,  and  ex- 
haustive records,  and  living  also  in  chronic  habits  of  migra- 
tion; the  repute  is  formed  among  those  who  have  personally 
observed  the  conduct  of  the  pair,  and  have  had  occasion  to 
act  socially  and  commercially  on  their  belief.  For  moral 
character,  the  necessity  lies  in  the  dearth  of  other  evidence, 
inasmuch  as  particular  acts  of  conduct  are  largely  excluded 
by  Rules  43  and  105,  and  individual  opinion  is  excluded  by 
Rule  176;  the  repute  is  founded  on  discussion  among  those 
who  have  observed  the  person's  conduct,  and  represents  the 
net  result  after  the  sifting  of  inaccurate  rumors.) — W.  §§  1582, 
1583  (land),  §§1597,  1598  (history),  §1602  (marriage), 
§  1610  (character). 

Art.  1.    ReptUaiion  of  Land-Boundaries  and  Land-Ctuioms. 
1052  Reputation  in  the  community  is  admissible  to  evidence  such 
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matters  affecting  land  as  are  usually  not  evidenced  by  the 
records  of  title ; 
subject  to  the  following  details: 

Par,  (a).    The  matter  must  be  ancient^  t.  e.  in  a  prior 

1053  generation.  —  (W.  §  1582.) 

Par.  (6).  The  repute  must  concern  a  matter  of  general 

1054  interest  to  the  community ;  in  particular,  it  may  concern 

(1 )  a  boundary  or  custom  affecting  puJblic  land.  — 
(W.  {  1586.) 

(2)  or,  a  boundary  or  custom  affecting  private  land, 
provided  it  affects  a  laqge  number  of  lands  in  conunon.^ 
—  (W.  { 1587.) 

[(3)  or,  a  po88e89ifm  of  land,  provided   the  circum- 

1055  stances  were  likely  to  create  a  repute.*]  —  (W.  §  1588.) 

Distinguish  the  use  of  repute  here  circumstantially  to  evidence 
the  knowledge  by  the  other  party  of  a  claim  of  adverBe  posaee- 
sion,  under  Rule  62,  Art.  9  (anle,  {  286). 

(4)  but  not  a  specific  act  done  on  or  about  the  land. 

1056  —  (W.  §  1585.) 

1057  (5)  nor  a  title  to  the  land.  —  (W.  {  1587.) 

Par.  (c).    The  repute  must  have  existed  before  conJtro* 

1058  vcrsT/  on  the  subject.  —  (W.  §  1588.) 

Par.  id).     The  repute  must  arise   in  the  community 

1059  where  the  land  is.  —  (W.  §  1591.) 

Par.  (e).    The  repute  must  represent  the  opinion  of  the 

1060  community ;  but  it  may  be  presented 

in  oral  statements   of  deceased  individuals  expreflsly 
declaring  their  understanding  as  to  the  repute, 
or  in  maps,  surveys,  deeds,  etc.,  indicating  a  repute.  — 
(W.  §{  1584,  1592.) 

lUustrcUions.  (1)  The  statement  of  R,  deceased,  that  he 
owned  land  and  that  the  boundary  of  his  land  was  the  high- 
way is  not  admissible;  but  his  statement  that  people  always 
beueved  the  highway  to  be  bounded  on  his  land  is  admissible. 

'  This  is  the  rule  in  the  United  States,  though  not  in  Eng- 
land. 

'  Not  all  Courts  concede  this. 
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(2)  An  old  survey  of  1842  was  then  recorded,  and  in 
subseciuent  convejrances  has  been  frequently  referred  to  in 
descriptions  of  various  tracts  of  land;  tnis  survey  thus  repre- 
sents the  accepted  repute  in  the  community. 

Distinguish  the  use  of  a  siarvey  as  a  disinterested  person's 
statement,  imder  Rule  144  (ante,  §  1037),  or  as  an  official's 
statement,  under  Rule  148  B  (post,  |1131),  in  which  uses 
the  survey  must  be  authenticated  and  the  maker  identified. 

Art.  2.    Reputation  of  Events  of  General  History.    Reputa- 

1062  tion  in  the  community  is  admissible  to  evidence  matters  of 
history  in  the  community, 

subject  to  the  following  details: —  (W.  §  1597.) 

Par,  (a).    The  matter  must  be  ancient,  i.  e.  in  a  prior 

1063  generation.*  —  (W.  §  1597.) 

Par.  (b).    The  matter  must  be  of  general  importance  in 

1064  the  community.  —  (W.  §  1598.) 

Par.  (c).    The  reputation  may  be  presented  in  a  printed 

1065  treatise  or  essay  generally   accepted   as  correct.  —  (W. 
§  1598.) 

Distinguish  (1)  the  use  of  scientific  treatises,  under  Rule  149 
(post,  §  1170),  which  in  some  respects  would  cover  this  class 
of  evidence. 

(2)  the  judicial  notice  of  notorious  facts,  under  Rule  230 
(post,  i  2120),  which  would  exempt  from  any  offer  of  evidence. 

Art.  3.     Reputation  of  Marriage,  and  other  Matters  of 

1066  Family  History.  Reputation  is  admissible  to  evidence  the 
relation  of  a  couple  as  married  or  not,  and  other  important 
facts  of  family-history; 

subject  to  ttie  following  details:  —  (W.  §  1602.) 

Distinguish  (1)  the  use  of  mariJUd  cohabitation  as  circum- 
stantial evidence,  under  Rule  63  {ante,  §  293). 

(2)  the  necessity  of  an  eye-witness,  as  additional  evidence, 
in  certain  issues,  under  Rule  181,  Art.  3  (post,  §  1537). 

Par.    (a).     The   reputation   may  be  negative.  —  (W. 

1067  §  1603.) 

^  Statutes  sometimes  ignore  this;  but  modem  matters  are 
taken  care  of  by  Rule  149,  post,  {  1170  (scientific  treatises). 
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[Par,  (b).    The  reputation  need  not  be  unanimous.]  *  — 

1068  (W.  §  1603.) 

[Par,   (c).     The  reputation  may  concern  such   facts 

1069  (besides  marriage)  of  Jamily  history  as  are  likely  in  the 
circumstances  to  have  given  rise  to  a  trustworthy  repute ; 
including  birth,  legitimacy,  death,  race-ancestry.]  •  — 
(W.  §  1065.) 

Cro99^eference.  For  famUy  repute  on  such  matters,  see  Rufe 
140  (ante,  i  980). 

Art.  4.     Reputation  of  Moral  Character.     Reputation  in 

1071  the  community  is  admissible  to  evidence   an  individual's 
moral  character; 

subject  to  the  following  details: —  (W.  §  1610.) 

Distinguish  (1)  the  question  when  the  moral  character  itself 
is  relevant  and  admissible,  under  Rules  30-33  {ante,  §§  130- 
152)  and  Rule.  98  (ante,  §518). 

(2)  the  question  when  the  repute  is  in  issue  by  the  sub- 
stantive law  and  the  pleadings,  under  Rule  34  {ante,  §  153). 

(3)  the  question  when  the  repute  is  circumstantial  evidence 
of  some  other  person* s  notice  of  the  fact  reputed,  under  Rule 
62  {ante,  §277).  — (W.  §§1608,  1609.) 

Illustrations,  (1)  In  a  trial  for  homicide,  the  prosecution 
may  or  may  not  be  allowed  to  use  the  defendant's  character 
for  violence;  but  the  reputation  would  be  a  proper  mode  of 
evidencing  that  character  if  it  were  admissible. 

(2)  In  an  action  for  slander,  the  plaintiff's  bad  repute 
ma>[  become  a  part  of  the  issue,  under  the  rule  of  damages 
diminishing  compensation  according  to  the  amount  of  injury 
to  the  reputation. 

(3)  In  an  action  for  injury  by  an  employee's  negligence, 
the  plaintiff  being  a  fellow-servant,  the  mjurins  employee's 
repute  as  to  incompetence  may  be  circumstantially  evidential 
of  the  employer's  knowledge  of  his  actual  incompetence,  and 
may  also  be  admissible  under  the  present  rule  as  hearsay 
evidence  of  that  incompetence. 

Par,  (a).    The  repute  must  be  general,  though  it  need 

1072  not  be  unanimous.  —  (W.  §  1612.) 

Par,  (b).   The  repute  may  be  negative,  i,  e,  that  nothing 

1073  has  been  said  against  him.  —  (W.  §  1614.) 

« 

*  Courts  are  here  divided. 

*  Courts  are  here  divided;  but  the  above  rule  is  a  practical 
one,  and  falls  within  the  general  principle. 
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Crosa^eference.  (1)  For  the  testing  of  an  impeaching  wUneas 
on  cross-examination  by  asking  hun  to  name  the  persons 
who  have  spoken  unfavorably,  see  Rule  111  {anUt  §  604). 

(2)  For  the  testing  of  a  supporting  witness  by  askins  if  he 
has  not  heard  unfavorable  rumors,  see  Rule  105  {ante,  §557). 

Par,  (c).    The  repute  must  be  among  people  who  have 

1074  had  an  adequate  opportunity  of  observing  the  person's 
conduct; 

in  particular, 

(1)  in  the  neighborhood  of  his  home. —  (W.  §  1615.) 

Cross-reference.  For  the  qualification  of  the  reputation-witness, 
as  to  knowledge  of  this  reputation,  see  Rule  87,  Art.  2  {arUe 
§  417). 

[(2)  or,  in  the  group  of  persons  with  whom  he  follows 

1075  his  occupation  or  otherwise  associates  intimately.] '  — 
(W.  §  1616.) 

lUustraHons.  In  a  factory,  commercial  association,  social 
club,  etc. 

Par.  (d).    The  repute  be/ore  the  lime  of  the  matter  in 

1076  issue  is  admissible,  so  far  as  the  character  before  that  time 
is  admissible  under  Rule  08,  Art.  2  {flmU^  §521).  —  (W. 
§  1617.) 

Par.  (e).    The  repute  ajUr  the  lime  of  the  matter  in 

1077  issue  is 

(1)  admissible  to  evidence  the  character  of  a  wUne^ 
who  is  not  a  party  nor  equivalent  to  a  party; 

(2)  but  not  admissible  to  evidence  the  character  of  a 
party,  [[in  so  far  as  the  controversy  is  likely  to  have 
affected  the  reputation  unfavorably]].' —  (W.  §  1618.) 

Par.  (c).    The  hind  of  character  which  may  be  evidenced 

1078  by  repute  includes,  besides  the  moral  traits  of  a  witness 
and  a  party  as  ordinarily  involved,  —  (W.  §§  1620,  1621.) 

(1)  the  cha/Uity  of  a  woman; 

*  This  is  not  the  law  in  most  States;  but  it  is  demanded  by 
modem  conditions. 

'  The  double-bracketed  clause  represents  the  principle, 
and  ought  to  be  included  in  the  rule. 
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Distinguish  here  particularly  the  use  of  repute  as  evidenoe  of 
the  actual  character  and  as  itself  material  under  the  issue, 
under  Rule  34  {anUy  §  163)  and  Rule  49,  Art.  3  {ante,  §  234). 

(2)  the  character  of  a  person  keeping  or  resorting  to 

1079  a  bawdy-house^  and  the  habitual  use  of  such  house. 

Cross-reference.  For  such  character  as  in  issue,  see  Rule 
34  (anU,  §  163)  and  Rule  49,  Art.  2  (anU,  §  233). 

(3)  the  habitual  conduct  of  a  person  charged  as  a 

1080  common  ofifender. 

Cross-reference.  For  such  character  as  in  issue,  see  Rule 
49,  Art.  1  (anU,  §  231). 

[[(4)  the  habitual  use  or   avoidance  of  intoxicating 

1081  liquor;  ]] » 

[(5)  the  qualifications  of  a  witness  or  a  party  as  to 

1082  skiU;  ] ' 

1083  (6)  but  not  a  person's  mental  condition  as  to  sanity. 


Art.  5.    Reputation  of  other  Personal  Facts.    Reputation 

1084  in  the  community  as  to  other  personal  facts  than  character 
may  or  may  not  be  admitted  in  tlie  circumstances  of  the  case, 
as  follows: 

[Par,  (a).  To  evidence  solvency  or  v>eaUh,  or  the  oppo- 

1085  sites.] »  —  (W.  §  1623.) 

Disiinjguish  the  circumstantial  use  of  reputation  to  evidence 
some  other  person's  knoviedge  of  solvency,  under  Rule  62,  Art. 
8  (anU,  §  285). 

Par,     (6).     Not    to    evidence    a  partnership,  —  (W. 

1086  §  1624.) 

Distinguish  here  also  the  circumstantial  use  under  Rule  62, 
Art.  10  (anU,  §  287). 

1087  [Par.  (c).    To  evidence  incorporation.]  *  —  (W.  §  1625.) 

>  Courts  generallv  deny  this;  but  repute  is  worth  admitting. 
•This  is  generally  denied. 

•  This  is  conceded  by  the  majority  of  Courts. 

*  This  is  the  rule  by  statute  in  many  jurisdictions. 
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RULE  148.    Official  Statements  in  general,     A  statement  in 

1090  writing,  made  by  a  public  officer,  acting  under  a  duty  or 
authority  to  make  the  statement,  and  qualified  by  personal 
observation,  is  admissible; 

subject  to  the  provisions  of  this  Rule  and  Rules  148  A-148C. 

(Reason  and  Policy.  The  principle  of  Rule  137  (arUe,  §  950), 
underlying  the  exceptions  to  the  hearsay  rule,  is  here  satisfied 
as  to  both  necessity  and  trustworthiness.  The  necessity 
consists  in  the  practical  impossibility  of  requiring  the  official's 
attendance  as  a  witness  to  testify  to  the  innumerable  trans- 
actions occurring  in  the  course  of  his  duty  and  requiring  to  be 
evidenced.  The  diminished  risk  of  untrustworthiness  is 
found,  first,  in  the  sense  of  official  duty  which  has  led  to  the 
making  of  the  statement;  secondly,  in  the  penalty  which 
usually  is  affixed  to  a  breach  of  tHat  duty;  thirdly,  in  the 
routine  and  disinterested  origin  of  most  of  such  statements 
(analogous  to  the  exception  for  regular  entries  in  the  course 
of  business);  and  fourthly,  in  the  publicity  of  record,  com- 
monly found,  which  makes  more  likely  tne  prior  exposure 
of  such  errors  as  might  have  occurred.)  —  (W.  §§1631,  1632.) 

Art.  1.    Officer  need  not  be  Accounted  for.    The  statement 

1091  is  admissible  without  showing  that  the  officer  is  deceased 
or  otherwise  unavailable;  [[provided  that  the  officer  may  by 
order  of  the  trial  judge  be  required  to  attend,  unless  where 
he  is  privileged  under  Rule  200  {post^  §  1685).]]  ^ 

Art.  2.    Nature  of  the  Duty;  Kinds  of  Offi>cers.    The  state- 

1092  ment  must  be  made  by  a  person  having  a  lawful  duty  or 
authority  to  make  it;  subject  to  the  following  details:  — 
(W.  §  1633.) 

Par.  (a).    The  duty  or  authority  need  not  be  expressly 

1093  declared  by  statute  or  departmental  regulation,'  but  may 
be  implied  from  the  nature  of  the  office. 

Par.  (6).    The  officer  need  not  be  a  person  whose  sole  or 

1094  main  occupation  is  official,  or  who  has  general  official 
duties  additional  to  that  of  making  the  statement;  but 
must  be  a  person  having  a  duty  to  make  the  statement 
by  virtue  of  his  occupation  and  not  merely  as  a  mode  of 
providing  evidence  against  himself. 

^  The  double-bracketed  clause  seems  a  desirable  addition 
to  the  law. 

*  The  several  thousand  statutes  on  the  subject  are  mostly 
unnecessary. 
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lUtuUrations,  A  record  of  marriage,  made  by  a  clergyman 
bavins  a  governmental  duty  to  make  it,  is  admissible,  even 
though  the  clergyman  has  otherwise  no  official  status;  but  a 
record  of  sales  of  liquor,  made  bv  an  apothecary,  under  a 
statutory  duty,  is  not  admissible,  because  the  main  object  of 
the  statute  is  to  provide  a  check  upon  the  apothecary's 
violation  of  the  law  as  to  liquors. 

Par.  (c).    The  officer  may  be  one  of  a  foreign  sever* 

1095  eignty,  acting  under  a  duty  imposed  by  the  foreign  law. 

lUtistrationa.  The  record  of  a  deed,  kept  by  a  Louisiana 
notary,  is  admissible  in  New  York,  even  though  notaries  in 
New  York  have  no  official  duty  to  record  deeds. 

Distinguish  the  rule  that  the  law  of  the  forum  determines 
which  rule  of  evidence  shall  be  enforced  (Rules  6,  7,  ante, 

a  17, 21). 

Crass-references.  For  illustrations  of  the  application  of  this 
principle,  see  post,  §  1110  (records  of  deeds),  §  1146  (notary's 
certificates). 

Par,  id).     The  officer  making  the  statement  may  be 

1096  one  or  more  subordinate  officers  in  the  staff  of  the  officer 
who  signs  it, 

provided  that  at  least  one  of  the  persons  b  qualified 
under  Art.  3,  below, 

and  provided  that  a  subordinate  using  the  name  or 
seal  of  the  chief  officer  is  authorized  for  the  purpose.  — 
(W.  §§  1633, 1635.) 


Art.  3-    Officer's  Personal  Knowledge.   The  officer  signing 

1097  the  statement  (or  at  least  one  of  those  persons  in  his  staff 
who  act  for  him  under  Par.  (d)  of  Art.  2,  above)  must  be 
qualified  by  personal  observation,  like  other  witnesses  under 
Rule  86,  Art.  5  {ante,  §  4(X')),  except  so  far  as  expressly  other- 
wise provided  in  the  ensuing  rules.  —  (W.  §  1635.) 

Art.  4.    Classes  of  Documents.  The  various  kinds  of  official 

1098  8tatem6nt8  are  classified,  with  reference  to  the  foregoing 
principles,  into  three  groups, 

A.  Registers  and  Records; 

B.  Returns  and  Reports; 

C.  Certificates.  —  (W.  §  1637.) 
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A.  A  register  or  record  is  a  series  of  entries  on  related 
subjects,  made  in  a  single  continuous  volume  or  series  of 
volumes,  and  kept  in  official  custody. 

B.  A  return  or  report  is  a  single  separate  document, 
made  as  occasion  arises,  and  kept  in  official  custody. 

C.  A  certificate  is  a  single  separate  docmnent,  not  kept 
in  official  custody,  but  made  and  given  out  on  each 
occasion  to  the  person  appl3ring  for  it. 

The  ensuing  rules  apply  to  the  various  documents  thus 
defined,  regardless  of  the  term  apphed  by  custom  to  the 
particular  document. 


RULE  148  A.    Registers  and  Records.    Wherever  there  is  a 

1100  duty  for  an  officer  to  do  or  observe  a  thing,  there  is  implied 
in  law  a  duty  to  make  a  record  of  what  is  done  or  observed, 
and  the  record  is  admissible,  except  as  otherwise  herein  pro- 
vided.»  —  (W.  §  1639.) 

Sundry  Illustrations,  The  records  of  a  county  treasurer,  a 
Federal  lighthousekeeper,  a  State  surveyor,  a  city  auditor,  etc. 

Art.  1.   Assessor's  Record.   An  assessor's  record  of  property 

1101  assessed  is  admissible  to  show  the 

[ownership,] '  occupancy,  [location,  and  value] ' 
of  the  property.  —  (W.  §  1640.) 

Distinguish  the  use  of  such  books  as  against  the  aascaooe 
only;  on  the  principle  that  they  embody  his  admissions  made 
in  hiis  sworn  and  filed  statement  (Rule ''l  18,  arito,  §  641). 

[Art.  2.    Ship's  Log-book.   The  log-book  kept  by  the  officer 

1102  of  a  ship  is  admissible  to  evidence  the  matters  required  by 
law  to  be  recorded.] » —  (W.  §  1641.) 

Art.  3.    Register  of  MarriagCj  Births  and  Death.    A  record 

1103  of  marriages,  births,  or  deaths,  kept  by  an  officer  having 

*  Almost  all  the  specific  statutes  on  this  subject  are  super- 
fluous. The  Code  of  California  has  hardly  any  provision  ex- 
cept the  general  one. 

^Courts  diiTer  on  these  points;  the  real  doubt  arises  from 
the  principle  of  Rule  148,  Art.  3  {anU,  {  1007). 

'  This  is  not  generally  conceded,  except  under  the  Federal 
statute;  but  it  might  well  be. 
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the  duty,  or  by   any  other  person  expressly  by   law  so 
authorized,  is  admissible  to  evidence  the  matters  required 
to  be  recorded; 
subject  to  the  following  details  (W.  §§  1642-1644): 

Par,  (a).    So  far  as  the  record  is  based  on  the  report  oj 

1104  another  person,  that  report  must  be  one  requii^  by 
law  to  be  made  by  him.' 

Par.  (h).   So  far  as  the  record  states  facts  which  are  not 

1105  within  the  personal  knowledge  of  the  recording  officer,  it 
is  admissible  to  evidence  [any  facts  required  to  be  reported 
by  others  to  him  or  customarily  so  reported  and  entered.]  * 

Illustrations.  The  town-clerk's  record  of  the  birth,  date  and 
the  sex  of  a  child^  made  on  the  report  of  a  parent  as  required 
by  law,  is  admissible.  The  clerk's  record  ot  the  time  and  the 
cause  of  a  death,  reported  by  a  physician,  and  the  clerk's 
record  of  the  names  of  persons  married,  reported  by  a  dei^gy- 
man  who  performed  the  ceremony  but  had  never  before  seen 
the  parties,  is  admissible. 

Par.  (c).     A  certificate  of  marriage^  given  out  to  the 

1106  parties  by  the  person  performing  the  ceremony,  [is  admis- 
sible if  a  record  kept  by  the  same  person,  or  by  another 
official  on  his  report,  would  be  admissible.]  * —  (W.  §  1645.) 

Distinguish  the  admissibility  of  a  certified  copy  of  a  record 
of  marriage;  this  is  also  but  improperly  called  a  certificate, 
and  would  in  any  case  be  admissible  under  Rule  149  C,  Art. 
6(po«t,  §1162). 

Cross-references.  (1)  For  the  avihetdicalion  of  a  certificate, 
see  Rule  193  (post,  §  1633). 

(2)  For  the  admissibility  of  a  marriage  register  under  the 
exception  for  regular  entrieSf  even  though  not  receivable 
under  the  present  exception,  see  Rule  1,  Art.  143  {ants, 
§  1022). 

(3)  For  the  use  of  a  certificaie  acted  upon  by  a  deceased 
family  member  and  thus  becoming  admissible  under  the 
exception  for  statements  about  family-history,  see  Rule 
140,  Art.  4  (ante,  §992). 

'  /.  e.  in  order  to  obtain  somewhere  in  the  record  some  one's 
personal  knowledge,  under  Rule  148,  Art.  3  (ante,\  1097). 

'There  is  much  uncertainty  in  the  rulings.  Tne  above 
seems  a  practical  rule. 

'There  is  some  dissent  and  much  confusion  on  this  subject; 
but  for  our  communities  this  seems  the  only  practicable  rule. 
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Art.  4.    Register  of  Ships,    A  register  of  ships,  in  so  far  as 
1107  it  is  based  merely  on  the  filed  statement  of  a  person  claiming 
to  be  owner,  is  not  admissible. 

Distinguish  its  use  against  the  declarant,  as  embodying  his 
adnuBsion,  under  Rule  118  (ante,  §  641). 

Art.  5.   Register  of  Conveyances.   A  register  of  conveyances, 

1110  kept  by  an  officer  authorized  to  record  conveyances,  is 
admissible  to  prove  the  contents  and  the  execution  of  a 
recorded  conveyance  which 

(1)  is  of  a  class  authorized  to  be  recorded,  and 

(2)  has  been  recorded  as  prescribed  by  law ; 
subject  to  the  foUowing  details:—  (W.  §§  1648-1651.) 

[Par,  (a).  If  the  register  is  kept  in  another  jurisdiction^ 

1111  the  due  authority  for  keeping  it  is  determined  by  the  law 
of  that  jurisdiction.]  » —  (W.  §  1652.) 

Par.    (h).  ,   If  the  registry  law  does  not  provide  for 

1112  recording  any  proper  testimony  to  the  execution  of  docu- 
ments, the  register  is  [not]  admissible  to  evidence  the 
contents  only.'  —  (W.  §  1653.) 

Par.  (c).    If  the  register  of  a  specific  document  does  not 

1113  fulfil  the  requirements  as  to  testimony  of  execution^  it  is 
still  admissible  to  evidence  the  document's  contents,  if 
its  execution  is  otherwise  evidenced.  —  (W.  §  1653.) 

Par.  (d).    The  requirement  of  some  testimony  of  execu- 

1114  tion  to  be  recorded  is  sufficient  when  it  consist-s  in  • 

(1)  a  certificate  of  acknowledgment  of  execution  by 
the  maker  of  the  document  before  the  recording  officer, 
or  before  some  separate  officer,  such  as  a  notary,  a 
mayor,  or  other  officer,  domestic  or  foreign,  as  provided 
by  the  registry  law; 

(2)  or,  a  certificate  of  probate  of  execution,  by  one  or 
more  witnesses  attesting  the  fact  of  execution  in  their 
presence  or  the  genuineness  of    handwriting   (if  the 

*  There  is  here  little  authority,  and  not  harmonious. 
'  There  is  difference  of  rulings  on  this  point;   the  "  not '' 
is  unsound. 
'  llie  different  States  here  vary  somewhat. 
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maker  is  deceased),  or  otherwise  as  provided  by  the 
registry  law.  —  (W.  §  1653.) 

Par,  (c).     If  the  original  document  of  conveyance  is 

1115  produced^  the  register  may  still  be  used  to  evidence  the 
document's  execution.  —  (W.  §  1653.) 

Cross-reference.  Whether  the  original  document  must  be 
produced,  is  determined  by  Rule  126,  Art.  11  (ante,  §  781). 

Par,  (/).    Wherever  the  register  itself  would  be  admis- 

1116  sible  for  any  purpose, 

(1)  its  production  is  excused,  under  Rule  126,    Art. 
9  {ante,  §779);*  and 

(2)  a  certified  copy  of  it  is  admissible,  under    Rule 
148  C,  Art.  8  (post,  §  1161);  >  or 

(3)  a  sworn  copy  of  it  is  admissible,  under  Rule  128 
(ante,  §§  82(>-835).»  —  (W.  §  1655.) 

Cross-reference.  (1)  Whether  the  original  certificate  of 
execiUion,  on  the  deed  itself,  can  be  usea  to  evidence  execu- 
tion, where  the  original  deed  is  produced  and  not  the  register 
nor  a  copy  of  the  register,  is  determined  by  Rule  148  0» 
Art.  2  (post,  i  1147). 

(2)   What  sort  of  seat,  or  other  means,  suffices  to  authenti- 
cate a  certify  copy,  is  determined  by  Rule  193  (post,  §  1633). 

Art.  6.    Register  of  Assignment  of  Patent,    A  register  of 

1117  assignments  of  patents  of  invention  [is  admissible  under  the 
same  principles  as  provided  in  Art.  5  for  other  conveyances.*] 

—  (W.  §  1657.) 

Art.  7.    Register  of  WiUs,     The  judicial  record  of  a  will, 

1118  made  in  a  court  having  authority  to  probate  it,  is  a  judgment 
conclusive  of  the  subject  adjudicated.  It  is  provable  under 
Rule  126,  Art.  8,  (ante,  §  778)  without  producing  the  original, 
and  under  Rule  148  C,  Art.  7  (post,  §  1160)  by  a  certified  copy. 

—  (W.  §  1658.) 

Art.  8.    Register  of  Oovemment  Land-Ofiice,    The  register 

1119  of  patents  of  land,  scrip,  and  the  like,  in  the  office   having 

*  The  statutes  invariably  enact  in  the  same  section  these 
three  results,  i.  e.  of  the  present  rule  and  the  two  above  cited. 
'  The  statutes  usually  do  not  cover  this  point. 
'  This  point  has  not  yet  been  settled. 
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charge  of  grants  of  government  land,  is  by  substantive  law 
either  an  original  constitutive  document  of  title,  or  a  record 
of  original  documents  of  title.  If  it  is  the  latter,  the  record 
(or  a  copy)  is  admissible  under  the  present  Rule,  Art.  5.  — 
(W.  §  1659.) 

CrosB-referenoe,  The  chief  question  here,  depending  on  the 
above  two  theories  of  the  tiUe,  is  whether  the  original  patent 
etc..  must  he  produced  or  accounted  for  tmder  Rule  126,  Art. 
11  (arUe,  §  781)  and  Art.  16  ^arUe,  §  791). 

Art.  9.   Judicial  Records,    A  judicial  record  is  a  judgment, 

1120  ending  a  controversy  and  requiring  enforcement  without 
re-inquiry  in  another  court,  according  to  the  law  of  judgments. 
It  is  provable  under  Rule  126,  Art.  8  {antCf  §778)  without 
producing  the  original,  and  under  Rule  148  C,  Art.  7  (po^f 
i  1160)  by  a  certified  copy.  —  (W.  §  1660.) 

Art.  10.    Corporate  Records,    The  records  of  a  corporation 

1121  private  or  public,  are  admissible  in  the  following  ways: '  — 
(W.  §  1661.) 

Par,  (a).  The  records  of  the  proceedings  of  a  meeHng 
of  a  private  corporation  are  receivable  [either  under  Rule 
142  {arUCf  §  1002)  as  regular  entries  in  the  course  of  busi- 
ness, or]  under  Rule  218  (post,  §  1944)  as  the  excluave 
memorial  of  the  proceedings,  according  to  the  principle 
accepted  by  the  substantive  law.  But  if  the  corporation 
is  a  pvMic  one,  the  records  are  receivable  under  the 
present  Rule  without  calling  as  a  witness  the  officer 
making  them,  and  their  contents  are  provable  under 
Rule  126,  Art.  9  (antCt  §  779)  without  producing  the 
record  itself,  and  under  Rule  148  C,  Art.  6  (post,  §  1152) 
by  a  certified  copy. 

Par,  (6).    The  records  of  the  acts  done  by  the  corpora- 

1122  tion  or  its  officers  are  receivable,  [if  of  a  private  corpora- 
tion, as  regular  entries  in  the  course  of  business,  or,]  if  of 
a  public  corporation,  as  official  statements,  under  the 
Rules  mentioned  in  Par.  (a),  above. 

*  There  is  much  looseness  and  confusion  here  in  the  prece- 
dents ;  and  statutes  often  enter. 
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Pca\  (c).     The  records  of    a  private  corporation  are 
]  123        further  admieeible  against  parties  privy  to  their  contents, 
under  Rule  119,  Art.  4  (ante,  §  671),  governing  parties' 
admissions. 

Art.  11.    Legislative  Records.   The  records  of  a  Legislature 

1124  are  admissible  as  follows:— (W.  §1662.) 

Par.  (a).  The  journals  of  proceedings  are  admissible 
as  official  statements,  under  the  present  Rule,  without 
calling  as  a  witness  the  officer  making  them. 

Croaa^references.  (1)  Whether  they  are  condttsive,  or  can 
be  used  to  correct  the  enrolled  act,  is  determined  by  Rule 
133,  Art.  3  {anU,  §903). 

(2)  Whether  they  are  provable  by  printed  copy  is  determined 
by  Rule  148  C,  Art.  10  (post,  §  1164). 

Par.  (h).    The  recitals  in  a  public  act  are  admisnble, 

1125  under  the  present  Rule,  [unless  it  appears  that  the  prin- 
ciple of  Rule  148,  Art.  3  (ante,  §  J012),  requiring  adequate 
means  of  information,  is  substantially  not  fulfilled].^ 


RULE  148  B.    Returns  and  Reports.    A  return  or  report  (as 
1130  defined  in  Rule  148,  Art.  4,  ante,  §  1098)  is  admissible,  subject 
to  the  ensuing  details,  on  these  conditions: 

(1)  Whenever  the  duties  of  an  officer  require  him,  while 
within  or  without  the  premises  of  his  office,  to  do  or  observe 
something,  he  has  an  implied  authority,  on  returning  to  the 
official  premises,  to  write  down  what  he  did  or  observed,  and 
this  written  statement  is  admissible. 

(2)  Whenever  the  duties  of  an  officer  require  him  to  obtain 
information  other  ^n  hy  personal  observation  (under  Rule 
148,  Art.  3,  ante,  §  1093),  his  return  or  report  is  admissible 
only  when  he  had  express  authority,  by  legislative  enactment 
or  bv  executive  command,  to  make  it  upon  such  information.' 
—  (W.  §§  1664,  1670,  1672.) 

'  The  |)recedentfl  are  uncertain;    the  above  seems  a  fair 
compromise. 
«  "This  seems  io  be  the  effect  of  the  precedents,  which 

however  do  not  furnish  so  broad  a  statement. 
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Art.  1.    Sheriff's  Returns  and  Recitals,    A  sheriff's  return 

1131  of  acts  done  by  him  under  the  duties  of  his  office  is  admissible. 
—  (W.  §  1664.) 

Distinguish  the  amdwnveness  of  the  return,  as  against  the 
parties,  by  the  law  of  judgments. 

Par.  (a).    The  recitals  in  a  sheriff's  deed  as  to  the  con- 

1132  tents  of  the  judgment  authorizing  the  sale  on  execution, 
are  [not]  admissible.*  —  (W.  §  1664.) 

Cross-reference.  Whether  the  whdte  of  the  record  of  judgment, 
etc.,  must  be  evidenced,  is  determined  by  Rule  184  {post^ 
S  1561), 

Art.  2.   Surveyor's  Return  (Map,  etc.),  A  surveyor's  return, 

1133  in  the  form  of  a  description  or  map,  of  the  location  of  lines, 
landmarks,  and  other  things  done  or  seen  by  him  in  the  course 
of  his  duty,  is  admissible.  —  (W.  §  1665.) 

Distinguish  the  other  hearsay  exceptions  affecting  haundaries 
and  the  like  (Rule  144,  ante,  §  1035;   Rule  147,  anU,  §  1050). 

Art.  3;    Report  of  Testimony.    The  report  of  testimony  at 

1134  a  trial,  made  by  a  person  authorized  thereto,  is  admissible. 

In  particular: 

Par.  (a).    The  notes  taken  by  a  judge  of  a  superior  court 

1136  are  not  admissible.  —  (W.  §  1666.) 

Par.   (b).    A  committing  magistrate's  report,  when  made 

1137  under  a  duty  to  report  the  whole,  is  [not]  admissible.*  — 
(W.  §  1667.) 

Cross-Reference.  For  the  rules  preferring  the  magistrate's 
report  to  other  evidence,  see  Rules  131  ana  133  {ante,  {{  890, 
900). 

Distinctions.  (1)  A  report  not  admissible  under  this  Rule 
may  be  used  as  a  record  of  recollection  under  Rules  89  or 
90  {ante,  §§  431,  444). 

(2)  A  report  not  admissible  under  this  Rule  may  be  re- 
ceived as  an  admission  or  setf-contradiction,  if  it  was  assented 
to  as  correct  by  the  accused  or  witness.  —  (W.  j  1667.) 

'  This  was  not  so  at  common  law;  but  statutes  have  usually 
eliminated  the  "  not." 
*  A  majority  of  Courts  properly  admit  this. 
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(1)  Whenever  an  express  authority,  by  legislative  enact- 
ment or  by  executive  command,  has  been  given  to  an  officer 
to  prepare  and  deliver  out  a  certificate  of  something  done  or 
observed  by  him  in  his  office,  this  certificate  is  admissible.*  — 
(W.  §  1674.) 

lUtatratians.  The  vast  majority  of  certificates  are  governed 
by  this  rule,  -y  prison-discharge,  army-discharge,  auditor's 
account,  grain-inspection,  land-office,  factory-inspection,  etc. 

(2)  There  is  no  implied  authority  in  an  officer  to  deliver 
out  a  certificate,  except  as  stated  in  the  ensuing  articles.  — 
(W.  §  1674.) 

(3)  Whenever  the  certificate  concerns  an  act  done  to  or 
in  some  document  not  retained  in  the  officer's  custody  (deed, 
note,  affidavit),  the  certificate  must  be  atlached  to  the  docu- 
ment.* 

Par.  (a).  The  certificate  itself  will  be  authenticated,  as  to  gen- 
1145  uineness,  according  to  the  general  provisions  applicable  to  the 
authentication  of  official  documents,  under  Rule  193  {post, 
§  1633). 

Wherever  by  that  Rule  an  officer^s  certificate  does  not 
authenticate  itself  by  seal  alone,  but  the  annexed  certificate 
of  another  officer  authenticates  itself  by  seal  alone,  the  second 
officer  hereby  is  given  an  implied  authority  under  the  present 
Rule  to  certify  to  the  genuineness  of  the  first  officer's  seal  and 
certificate. 

In  particular, 

1.  For  a  document,  not  a  judicial  record,  coming 
from  any  part  of  the  United  Stales,  the  second  officer 
may  be 

the  Secretary  of  State, 

or,  the  judge  of  a  court  of  record, 

or,  the  mayor  of  a  dty." 

2.    For  a  document,  not  a  judicial  record,  coming  from 
a,  foreign  country^  the  second  officer  may  be 
the  Secretary  of  State, 
or,  a  United  States  diplomatic  or  consular  officer.* 

*  There  are  here  several  hundred  statutes.    For  creating  the 
duty^  they  are  necessary;  forsecuring  admissibility,  they  are  not. 

'This  represents  the  practice  and  is  expressly  stated  in 
manv  statutes. 

*  See  Note  1,  next  page. 
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3.  For  a  document,  being  a  judicial  record,  the  second 
officer  may  be 

the  chief  judge,  if  in  the  United  States, 

or,  the  chief  judge  and  a  United  States  diplomatic  or 

consular  officer,  if  in  a  foreign  country.* 

4.  For  a  document,  not  a  jtuiicial  record,  coming  from 
any  part  of  the  United  States,  the  second  officer  may  be 

the  Secretary  of  State  or  the  Governor 
or,  the  presiding  justice  of  the  jurisdiction   together 
with  the  clerk  of  his  court.' 

5.  For  a  document,  being  a  jvdidal  record,  coming  from 
any  part  of  the  United  States,  the  second  officer  may  be 
the  judge,  chief  justice,  or  presiding  magistrate.' 

Art.   1.     Notary's  Certificate  for  Commercial  Paper,     A 

1146  notary's  or  other  officer's  certificate  of  matters  relating  to 
the  negotiation  of  a  negotiable  instrument  is  admissible,  to 
the  extent  that  the  facts  stated  are  within  the  scope  of  his 
duty  as  defined  by  custom  or  statute; 

in  particular,  to  the  facts  of  presentment,  demand^ 
refusal  to  accept  or  to  pay,  [mode  of  notifying  the  parties, 
and  residence  of  the  parties;  whether  the  instrument  be  a 
bill,  note,  or  check,  and  whether  it  be  inland  or  foreign].*  — 
(W.  §  1675.) 

Cro89-TeJerence.    For  atUhentication  by  seal  of  the  notaryi  see 
Rule  193,  Art.  4  (post,  §  1640). 

Art.  2.    Certifixxde  of  Execution  of  Deeds,    The  certificate 

1147  of  an  officer  authorized  to  witness  the  maker's  acknowledg- 
ment of  the  execution  of  a  deed,  will,  or  other  instrument  of 
conveyance  is  admissible  to  evidence  that  fact,  as  follows: 

Par,  (a).  Where  the  instrument  is  one  entitled  to  be 
recorded,  and  has  been  recorded  upon  the  fulfilment  of  the 

'Clauses  1,  2,  and  3  represent  the  substance  of  the  rule 
under  the  California  Code;  Clauses  4  and  5,  under  the  Federal 
statute.  There  are  numerous  other  varieties  of  rule,  in  dif- 
ferent States,  mostly  made  by  patchwork  for  difTerent  classes 
of  documents.  Some  simple,  uniform,  and  flexible  rule  like 
that  of  the  California  Code,  applied  without  technicality,  is 
the  desideratum. 

^  Bv  statute  in  most  States  the  rule  has  been  extended  to 
include  the  scope  of  the  bracketed  clause. 
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requisites  thei-eto,  the  certificate  of  acknowledgment  is 
admissible  to  evidence  the  execution  of  the  original 
instrument.*  —  (W.  §  1676,  par.  (1).) 

Par.  (6).    Where  the  instrument 

1148  (1)  is  one  no<  eyUi^^  to  be  recorded, 

(2)  or,  is  one  entitled  to  be  but  ru^  actually  recorded, 
the  certificate  is  not  admissible,  unless  express  authority 
has  been  given  to  certify  to  such  acknowledgments  other- 
wise than  for  the  purpose  of  recording.* —  (W.  §  1676, 
par.  (2).) 

Cross^eference.  For  the  rule  here  applicable  where  a  fcreufn 
law  authorizes  such  certificates,  see  Jtlule  148,  Art.  2  {ante, 
$1092). 

Art.  3.    Certificate  of  Oath,    The  certificate  of  an  officer 

1149  authorized  to  administer  an  oath  (affidavit,  deposition)  is 
admissible.  —  (W.  §  1676,  par.  (3).) 

Art.  4.    Certificate  of  Marriage,  etc.    A  certificate  of  mar- 

1150  riage,  birth,  or  death,  is  admissible  as  provided  in  Rule  148  A, 
Art.  3  (anU,  §  1103). 

Art.   5.   Postmark.     A  postal-officer's  stamp  on  matter 

1 151  passing  through  the  mail  is  admissible  to  evidence  the  time  and 
the  place  of  stamping.  —  (W.  §  2152.) 

Crosa^eference.  For  the  presumed  ffenuineness  of  a  postmark, 
see  Rule  191,  Art.  2  (post,  i  1624). 

Art.  6.    Certified  Copy,  in  general.    The  official  custodian 

1152  of  a  document  has  an  implied  authority  to  make  a  copy  and 
to  certify  its  correctness  by  certificate  delivered  to  an  appli- 
cant ;  and  such  certificate  is  admissible  to  evidence  the  matters 
within  his  authority  of  office; 

subject  to  the  following  details:  •  —  (W.  §§  1677,  1680.) 

'  This  is  a  universal  implication  from  the  recording  ssrstem. 

» A  majority  of  States  now  have  some  such  statutory  pro- 
visions, but  usually  except  from  their  scope  wills  and  negotiable 
instruments. 

*  This  was  not  the  English  common  law,  but  is  in  general 
the  American  common  law.  Nevertheless,  several  thousand 
statutes  (following  an  early  legislative  custom  caused  by  the 
English  rule)  now  supeniuously  provide  admissibiUty  for 
specific  classes  of  documents. 
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Far.  (a).    Hie  certificate  is  admissible  to  evidence  the 

1153  carUenU 

(1)  of  all  official  records  or  other  documeDts  there 
lawfully  preserved,  whether  originaUiig  there  or  in 
another  office; 

(2)  and  of  all  private  documents  lawfully  filed  or 
deposited  there; 

and  of  those  only. 

Par.  (6).    The  certificate  is  admissible  to  evidence  the 

1154  (fenuineness  ((execution) 

(1)  of  all  such  official  documerUs; 

(2)  but  not  of  such  private  documents,  originating 
without  the  office,  [unless  required  by  law,  before  being 
placed  in  official  custody,  to  be  executed  before  some 
other  officer  and  to  bear  his  certificate  of  execution.]  ^ 
—  (W.  §  1677,  par.  (2).) 

Par.  (c).    The  certificate  must  purport  to  give  a  literal 

1155  copi/of  the  original; 

unless  the  custodian  is  entitled  to  state  only  the 
substance  or  effect  of  the  original, 

(1)  either  by  express  authority,  under  legislative 
statute  or  executive  command, 

[[(2)  or  by  the  determination  of  the  trial  Court  under 
the  circumstances.]] '  —  (W.  §  1678,  par.  4.) 

Cross^eference.  Whether  the  whole,  or  a  pari  merdyt  may  be 
copied,  is  a  different  question,  depending  on  Rule  184,  Art. 
3  {post,  i  1658). 

Par.  (d),     A  certificate  that  a  document  or  entry  of  a 

1156  specific  tenor  cannot  he  found,  after  diligent  search,  in  the 
custody  of  the  officer,  is  [not]  admissible.'  —  (W.  §  1678, 
par.  (5).) 

*  Here  there  is  much  haziness  in  the  precedents;  the 
above  rule  is  required  by  principle,  by  the  analogy  of  deeds, 
etc.,  and  by  practical  safety. 

*  Numerous  statutes  give  such  authority;  but  the  Court 
ought  to  give  further  elasticity  when  needed,  as  provided  in 
the  bracketed  clause. 

'  The  affirmative  is  not  the  common  law,  but  ought  to  have 
been.    Some  States  have  so  provided  by  statute. 
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DigHnguish  the  questioD  ansiAg  under  Rule  126,  Art.  19 
(ante,  §  794),  whether  a  vntness  an  the  ttand  can  testify  to  the 
non-existenoe  of  a  record  or  entiy  wUhnU  producing  tlie  entire 
files. 

Par,  (e).     The  certified  copy  may  be  used  without 

1157  producing  the  original^  as  provided  in  Rule  126  {cmU^ 
\  747). 

Par.  (/).  The  certified  copy  must  itself  be  auihenticaied 

1158  (as  to  genuineness)  by  the  custodian's  seal,  or  when  that 
does  not  suffice,  by  the  further  certificate  of  another  officer, 
or  otherwise,  as  provided  in  Par.  a,  Rule  148  C  (supra, 
§  1145)  and  in  Rule  193  (post,  §  1633).  —  (W.  §  1679.) 

Art.  7.    Certified  Copy  of  Judicial  Record.    The  derk  of 

1160  the  court  having  custody  of  a  judicial  record  has  implied 
authority  to  certify  to  the  existence  and  contents  of  the 
record,  and  such  certificate  is  admissible.*  —  (W.  §  1681.) 

Crosa^eference.  For  authenticaHon  by  seal,  etc.,  see  Rule 
193  (post,  i  1633)  and  §  1145,  supra.  Art.  7  is  merely  an  ap- 
plication of  Art.  6;  but  the  class  of  records  in  Art.  6  would  be 
authenticated  by  a  different  kind  of  seal  or  additional  certi- 
ficate. 

Art.  8.     Certified  Copy  of  Recorded  Eked.     The  officer 

1161  having  custody  of  a  roister  of  deeds  or  other  instruments  of 
conveyance  has  authority  to  certify  a  copy  of  the  record  of 
any  instrument  lawfully  recorded,  and  such  certificate  is 
admissible.  —  (W.  §  1682.) 

Par.  (a).    The  certificate  is  admisable  to  evidence  the 

1162  execution,  and  other  matters  concerning  the  instrument, 
in  so  far  as  the  register  itself  would  be  admissible  to 
evidence  them,  under  Rule  148  A,  Art.  5  (ante,  §  1110). 

Cross-reference.  For  authentication  by  seal,  etc.,  see  Rule 
193  (post,  i  1633)  and  $  1145  (supra). 

[Art.  9.    Certified  Copies  of  Private  Record.   Hie  custodian 

1163  of  a  private  person's  record  (e.  g.  church  records,  corporation 
records)  has  authority  to  certify  a  copy,  if  the  record  is  one 
which  need  not  itself  be  produced  under  Rule   126,  Art.  10 

'  This  woA  not  common  law  in  England,  but  is  in  the  United 
States.     Statutes  also  everywhere  so  provide. 
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(ante,  §  780),  and  if  it  is  acoesaible  to  all  parties  interested 
for  the  purpose  of  verifying  the  copy.]  *  —  (W.  §  1683.) 

Art.  10.     Officially  Printed  Copy,     A  printed  copy  of  [a 
1164  public  record,  or  of  a  document  lawfully  on  file  in  a  public 
office,]  *  is  admissible  if  it  was  printed 

(1 )  by  an  official  printer  of  the  State ; 

(2)  or,  in  an  official  periodical  exclusively  containing  public 
records; 

(3)  or,  by  a  private  printer  expresdy  atUharized  by  the 
officer  having  power  to  publish,*  —  (W.  §  1684.) 

CrosB^eference,    (1)   For  the  presumption  of  gentUnenett  of 
such  copies,  see  Rule  103  (post,  {  1644). 

(2)  For  the  admissibility  of  privately  printed  copies  of 
decisions  and  statutes,  see  Rule  151,  Art.  1  (poet,  {  1181). 

(3)  For  the  production  of  the  original,  instead  of  using  a 
copy,  see  Rule  126,  Art.  9  (ante,  §  779). 


RULE  149.    Scientific  TreaHsee.     A  treatise  or  essay  on  a 
1170  subject  of  science  or  art,  composed  by  a  person  expert  in  the 
science  or  art,  is  admissible; 

subject    to    the    following    proviaons:^ — (W.  §§1690- 
1693,  §  1696.) 

(Reason  and  Policy.  The  fundamental  considerations  undei^ 
lying  the  exceptions  to  the  hearsay  rule  (Rule  137,  cmte, 
§950)  are  here  satisfied.  There  is  a  necessity,  because  the 
most  authoritative  writers  on  scientific  subjects  can  rarely 
be  obtained  in  person  on  the  witness-stand,  either  because 
they  live  without  the  jurisdiction,  or  because  the  relative 
expense  of  obtaining  them  could  be  great.  There  is  a  dimin- 
ished risk  of  untrustworthiness,  because  the  publication  was 
made  for  scientific  purposes,  free  from  motives  affecting  the 

'  A  number  of  statutes  admit  copies,  so  certified,  of  specifie 
classes  of  records.  For  the  purpose  of  a  general  rule,  the  above 
limitations  seem  desirable. 

'  The  statutes  here  usually  name  only  legislative  acts  and 
municipal  ordinances;  but  some  are  as  broad  as  above  stated. 

'  Under  Clause  (3)  numerous  statutes  expressly  make  such 
copies  admissible,  but  that  is  superfluous. 

*  The  exception  in  this  broad  form  is  recognised  in  a  few 
jurisdictions  only;  but  it  should  be  extended.  So  far  as  there 
18  such  an  exception  universally  recognised  for  speoifio  sub- 
jects, those  are  noted  in  Art.  2,  below. 
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litigation  in  hand,  and  subiect  to  refutation  by  the  criticiam 
of  other  scientists.  And  the  writer  is  qualified  as  a  witness 
in  his  subject.) 

[Abt.  1.  Approval  by  Expert  Witness.   The  truBtworthineas 

1171  of  the  treatise  or  essay  must  first  be  evidenced  by  a  witness 
on  the  stand,  expert  in  the  subject,  who  will  testify 

(1)  that  the  writer  is  approved  in  his  profession  as  expert 
in  the  subject; 

(2)  and  that  the  passages  to  be  offered  in  evidence  would 
be  relied  upon  by  the  witness  himself.]  '  —  (W.  §  1694.) 

Art.  2.    Subject  of  the  Evidence.    The  subject  of  the  evi- 

1 172  dence  thus  offered  may  be  [any  topic  of  science  or  art  on  which 
an  expert  witness  could  testify  on  the  stand;] ' 

in  particular, 

1173  Par.  (a).    A  matter  of  foreign  law.  —  (W.  5  1697.) 

Cross-reference.  (1)  Whether  a  foreign  statute  must  be  evi- 
denced oy  a  copy,  depends  on  Rule  128,  Art.  6  {ante,  §  826). 

(2)  Whether  a  witness  to  foreign  law  is  qualified^  depends  on 
Rule  83,  Art.  3  {ante,  i  381). 

(3)  Whether  opinion  on  foreign  law  is  admiaBible,  depends 
on  Rule  173,  Art.  1  {post,  $  1447). 

Par.  (6).    Statistical  or  maihemcUical  data,  as  contained 

1174  in  computations  in  an  almanac,  a  mortaliiy4abLe,  or  the 
like.  —  (W.  §  1698.) 

Par.  (c).    Definitions  given  in  dictionariea  and  umilar 

1175  works  of  reference.  —  (W.  §  1699.) 

Cross-reference.  (1)  For  the  judicial  notice  of  such  facts, 
without  evidence,  see  Rule  230  (post,  §  2135). 

(2)  For  the  use  of  treatises  embodying  reputation  on 
matters  of  general  history,  see  Rule  147,  Art.  2  (ants,  §  1062). 

Par.  (d).    In  the  foregoing  specific  classes,  the  authority 

1176  of  the  specific  treatise  as  a  standard  one  may  be  noticed 
by  the  Court  without  calling  a  witness  to  approve  it  under 
Art.  1  above. 

^  This  is  an  amplification  of  the  principle  applied  by  the 
few  Courts  recognising  the  rule. 

'  The  bracketed  clause  reprints  the  broad  rule  as  it  ought 
to  be,  but  only  a  few  jurisdictions  so  accept  it. 
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Art.  3.     Use  of  Treatises  by  Counsd.     The  oouDsel,  on 
1177  cross-examination  of  an  expert  witness,  may  not  quote  the 
writings  of  another  expert,* 

[(1)  unless  such  writing  has  already  been  approved  as  in 
Art.  1,  above]; 

(2)  or,  unless  the  cro6fr«xamined  witness  has  in  his  direct 
or  cross-testimony  referred  to  the  writing  in  support  and  it 
is  desired  to  contradict  him  by  showing  that  he  has  cited 
incorrectly.  —  (W.  §  1700.) 


RULE  150.     Commercial  and  Professional  Lists,  Registers, 

1180  and  Reports.  A  list,  register,  or  report,  contuning  data  of 
general  interest  to  some  commercial,  industrial,  or  profes- 
sional occupation,  and  compiled  and  published  for  use  therein, 
is  admissible  [whenever  the  compilation  ia  approved  by  a 
qualified  witness  as  one  of  standard  reference  in  the  occupation 
and  one  on  which  he  would  himself  rely;  and  in  particular]  > 
when  it  is  one  of  the  following  classes:  —  (W.  §§  1702, 1706.) 

(Reason  and  Policy.  The  fundamental  oonsideratioDS  under- 
lying the  exceptions  to  the  hearsay  rule  (Rule  137,  ante, 
§950)  are  here  fulfilled.  There  is  a  necessity ,  in  that  the 
expense  and  delay  of  calling  or  accountii^  for  the  compilers 
would  involve  inordinate  inconvenience.  There  is  diminished 
risk  of  untrustworthiness,  because  the  compilation  is  made 
for  use  in  the  occupation,  without  motives  for  deception,  and 
is  actually  relied  upon  in  the  occupation  as  trustworthy.) 

lUuatrations.     Name-directoiy,  stud-book,  shipping-register. 

Art.  1.    Statutes  and  Judicial  Decisions.    A  printed  copy 

1181  of  a  judicial  decision  or  a  legislative  enactment  is  admissible, 
[when  it  is  contained  in  a  volume  of  an  edition  circulated  for 
the  use  of  the  legal  profession,  and  (if  it  concerns  the  law  of 
another  jurisdiction)  commonly  admitted  in  the  courts  there- 
of.]'—(W.  §§1684,1703.) 

'  The  majority  of  Courts  now  observe  this;  and  it  would 
be  e<]ually  proper  under  the  broad  rule  recommended  as  Rule 
149,  if  the  bracKeted  clause  be  added. 

'  The  clause  in  brackets  is  probably  not  law  in  this  broad 
form,  but  might  well  be. 

•This  is  generallv  covered  by  statute,  but  without  the 
first  half  of  the  bracketed  clause.  The  statutes  vary  slightly, 
and  seldom  cover  all  the  above  points. 
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Art.  2.    Price-Lists  and  Market  Reports.    A  printed  report 

1182  of  current  sales,  shipments,  or  other  transactions  done  or 
offered  in  the  open  market,  is  admissible,  if  published  in  the 
usual  course  of  trade  and  indorsed  by  a  qualified  witness  as 
trustworthy.*  —  (W.  §  1704.) 

[Art.  3.     Abstracts  of  Tide.    A  set  of  abstracts,  copies, 

1183  minutes,  or  extracts  of  title-deeds  or  records  thereof  is  adniis- 
sible,  in  place  of  the  record  or  deeds  themselves, 

provided 

(1)  the  official  records  of  such  deeds  are  destroyed, 

(2)  and  the  abstracts,  etc.,  were  fairly  made,  before  the 
destruction  of  the  records,  by  a  person  in  the  ordinary 
course  of  business, 

(3)  and  a  substantial  part  of  the  relevant  records  is  con- 
tained therein.] « —  (W.  §  1705.) 

Par.  (a).     Such  documents  may  be  evidenced  by  a 

1184  copy,  under  Rule  126,  Art.  10  (arUef  §  780),  when  an  oppor- 
tunity has  been  given  to  the  opponent  to  verify  its  correct- 
ness. 


RULE  151.    Affidavits.    A  statement  made  under  oath,  but 

1186  not  subject  to  confrontation  and  cross-examination  by  the 

opponent  according   to  Rules  135,  136  (ante,  §§  913,  928), 

is  not  admissible,  except  as  herein  provided.  —  (W.  §  1708.) 

Distinguish  the  use  of  affidavits  in  proceedinffs  interlocutory 
to  a  main  issue,  and  in  proceedings  where  only  one  party  is 
heard,  and  in  other  proceedings  not  covered  by  the  present 
Code  as  limited  in  Rule  4  {ante,  §  8). 

(Reason  and  Policy.  The  vital  element  in  the  prohibition  of 
hearsajr  assertions  is  the  lack  of  subjection  to  cross-ex- 
amination; hence  the  administration  of  an  oath  does  not 
suffice  to  supply  that  safeguard.  But  the  fundamental  con- 
siderations (Rule  137,  ante,  §  950)  underlying  all  the  excep- 
tions to  the  hearsay  rule  are  sometimes  here  also  fulfilled. 
There  are  certain  classes  of  cases  in  which  serious,  frequent, 
and  needless  inconvenience  would  be  caused  by  calling  the 

'  This  represents  the  substance  of  what  has  been  usually 
conceded  so  far  as  the  c|uestion  has  been  decided. 
'  Statutes  so  provide  m  a  number  of  States. 
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witness  to  the  stand,  and  in  which  ezperienee  shows  that 
there  is  little  reason  to  fear  false  testimony.  These  classes  are 
represented  in  Art.  1;  the  necessai^  judicial  discretion  to 
extend  the  exception,  when  needed,  is  given  by  Art.  2.) 

[Art.  1.    Sundry  Exceptions.    In  the  following  daaaes  of 

1187  cases  an  affidavit  is  admissible  to  evidence  the  fact  named:*  — 
(W.  §  1710.) 

Par.  (a)  the  pyblieation  of  a  printed  notice; 

1188  Par.  (6)  the  service  of  a  process  or  a  notice; 

1 189  Par.  (c)  the  official  analysis  of  a  food  or  a  fertiliser; 

1190  Par.  (d)  the  transcription  of  stenographic  notes; 

1191  Par.  (e)  the  translation  of  foreign  testimony; 

Par.   (J)  the  inventory  of    an  executor  or    adminis- 
1191a      trator]. 

IJArt.  2.    Facts  not  Disputed,  etc.    The  trial  Court  may 

1192  admit  an  affidavit  to  evidence 

(1)  any  fact  as  to  which  there  is  no  bona  fide  dispute; 

(2)  any  other  fact  as  to  which  the  Court  finds  it  reasonably 
necessary  or  useful.]] » —  (W.  §  1380,  n.  3.) 

[[Art.  3.    Judicial  Discretion;  Right  of  Cross-examination. 

1193  Where  an  affidavit  has  been  admitted  under  the  foregoing 
rules,  the  affiant  may  afterwards  be  caused  to  attend  for  cross- 
examination 

(1)  in  any  case,  in  the  trial  Court's  discretion; 

(2)  in  all  cases  under  Art.  2,  clause  (2),  on  motion  by  the 
opponent]].' 

*  Every  State  has  some  statutes  of  this  sort;  the  following 
paragraphs  enumerate  the  more  common  ones. 

*  This  is  not  law  now  in  the  United  States;  but  the  equivar 
lent  has  beon  law  in  England  for  thirty-five  years. 

'  This  is  not  law  in  the  United  States;  but  it  is  a  part  of  the 
niodem  flexible  procedure  in  England,  and  something  of  the 
kind  is  needed  by  us. 
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RULE  152.    Voter's  Stalements.    A  stateinent  of  a  voter  as 

1195  to  his  qualifications,  domicil,  vote,  or  intent  to  vote,  is  not 
admissible,  except  as  follows:—  (W.  §§  1712,  1713.) 

(Reason  and  Policy,  The  fundamental  reasons  (Rule  137, 
ante,  {  950)  underlying  the  exceptions  to  the  heanay  rule  do 
not  here  obtain.  In  a  contested  election,  there  is  no  more 
serious  inconvenience  in  obtaining  the  voter  as  a  witness  on 
the  stand  than  in  obtaining  witnesses  to  his  extra-judicial 
statements.  Moreover,  amidst  the  general  and  partisan 
gossip  that  accompanies  such  controversies,  there  is  no 
diminution  of  the  ordinary  risk  of  mitrustworthiness,  but 
rather  an  increase.) 

Art.  1.     QtudificcUions;    DomieU.     (1)    A  voter's  extra- 

1196  judicial  statement  of  his  inlent,  as  affecting  domicil  and  thus 
his  ({ualification,  is  admissible  under  Rule  153,  Art.  2  {posl, 
§  1207),  and  not  otherwise. 

(2)  A  voter's  extrarjudicial  statement  as  to  any  other  fact 
affecting  his  qualifications  is  [not]  receivable  as  an  admission 
of  a  party  or  privy  under  Rule  115  (ante,  §  630),  except 
where  he  is  a  formsJ  party  to  the  record.* 

Art.  2.    Tenor  of  Vote.    A  voter's  extra-judicial  statement 

1197  as  to  the  tenor  of  his  vote  is  not  admisBible. 

Cross-reference.  For  the  voter's  'privilege  on  the  stand  not  to 
disclose  his  vote,  see  Rule  201,  Art.  6  (post,  {  1700). 

Art.  3.    Intent  of  Vote,    A  voter's  extra-judicial  statement 

1198  as  to  the  intent  of  his  vote  is  not  admissible. 

Cross-reference.  The  admissibility  of  the  voter's  te^imony 
on  the  stand  to  the  tenor  of  his  vote,  depends  on  the  rule 
against  parol  evidence  (Rule  218,  Art.  1,  fitst,  {  1945). 


RULE  153.    Statements  of  Physical  Sensation  or  Mental  Conn 

1200  dition.    A  person's  extra-judicial  statement  as  to  his  physical 

sensation  or  mental  condition  is  admissible,  without  calling 

him  to  the  stand  or  accounting  for  his  absence; 

subject  to  the  following  provisions: —  (W.  §§  1714-1716,) 

*  The  affirmative  rule  is  accepted  in  England  and  in  some 
States. 
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{Reason  and  Policy.  The  fundamental  oonskierationB  (Rule 
137|  anUf  §  950)  underlying  the  exceptions  to  the  hearsay 
rule  are  here  fulfilled.  Tnere  is  a  necessity,  because  a  person's 
physical  sensation  and  mental  condition  are  invisible  to 
others,  and  the  circumstantial  evidence  of  them  is  often 
scanty.  There  is  a  diminished  risk  of  untrustworthiness, 
relatively,  because  testimony  given  on  the  stand,  after  a 
lapse  of  time  and  the  excitement  of  controversy,  is  likely  to 
be  inferior  in  value  to  the  prior  extra-judicial  statements.) 

Art.  1.     StaiemenU  of  Physical  Sensation,     A  person's 

1201  statement  of  a  physical  sensation  then  existing,  including  a 
statement  of  pain,  is  admissible ; 

with  the  following  distinctions  and  limitations: — (W. 
§  1718.) 

Distinctions,  Any  statement  not  admissible  under  the 
present  Rule  may  be  admissible  in  some  other  aspect: 

(1)  By  Rule  86,  Art.  2  (anU,  §  402)  and  Rule  106,  Art.  2 
(ante J  §  561)  a  physician  mav  be  examined  as  to  the  grounds  of 
his  opinion,  and  m  giving  them  the  conduct  and  perhaps  the 
utterances  of  the  patient,  as  observed  by  the  physician,  may 
be  stated. 

(2)  A  party's  statement  as  to  health,  etc.,  may  always  be 
offered  against  him  or  his  privies  as  an  admission,  under  Rules 
115,  121  (ante,  §§630,  691). 

(3)  A  person's  conduct  or  utterance  circumstantially  evi- 
dencing his  state  of  mind  as  to  knowledge  of  his  physieal 
condition  may  be  admissible  under  Rule  63  (ante,  §  290). 

Par.  (a).    A  statement  of  present  pain  or  other  sensation 

1202  is  admissible 

[(1)  whether  made  to  a  physician  for  treatment  or  to 
any  other  person].* 

[(2)  only  when  made  to  a  physician  for  treatment; 
except  that  an  inarticulate  exclamation  of  pain  made  in 
the  presence  of  any  person  is  admissible.]  *  —  (W.  §  1719.) 

Illustration.  An  assertion  **  My  back  aches  "  is  admissible 
only  when  made  to  a  jphysician,  by  CL  (2);  but  a  scream, 
"  Ouch/'  is  admissible  in  any  case. 

Distinction.  A  ruling  may  be  directed  at  the  physician's 
testimony  rather  than  the  patient's  statement.    The  physician 

*  This  is  the  orthodox  and  only  sound  rule. 

*  This  is  the  New  York  rule,  elsewhere  adopted  by  a  few 
Courts. 
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must  be  qualified  by  personal  obeerwUion;  hence,  under  Rule 
86,  Art.  o  (ante,  §  405)  his  opinion  itself  may  be  excluded, 
in  some  Courts,  because  it  was  based  in  part  on  symptoms 
not  observed  by  him  but  only  reported  to  nim  by  the  patient 
or  the  attendants.  —  (W.  §  1720.) 

Par.  (6).    A  statement  of  past  pain  or  other  sensation 

1203  is  not  admissible,  [unless  made  to  a  physician  called  for 
treatment].*  —  (W.  §  1722.) 

Par.  (c).    A  statement  of  the  external  condition  of  the 

1204  body,  or  of  the  circumstances  attending  a  corporal  injury, 
is  not  admissible.  —  (W.  §  1722.) 

Par.  (d).    A  statement  made  after  IttigaHon  begun,  or 

1205  to  a  physician  called  for  the  purpose  of  being  a  witness 
in  litigation,  is  not  admissible,  (lunless  in  the  circumstances 
the  trial  Court  deems  it  not  untrustworthy  by  reason  of 
such  facts]].*  —  (W.  §1721.) 

Art.  2.    Statements  of  Designy  Intenly  Motive,  Emotion,  etc. 

1207  A  person's  statement  of  a  present  mental  condition,  including 
design,  intent,  motive,  emotion,  and  the  like,  is  admissible, 
where  no  special  circumstances  make  it  likely  to  have  been 
untrustworthy. 

In  particular: 

Par.  (a).    A  statement  of  a  design  or  plan  to  do  some 

1208  specified  act,  where  the  existence  of  such  a  design  or  plan 
is  relevant  under  Rule  37  (ante,  §  177)  or  otherwise.*  — 
(W.  §§  1725,  1726.) 

Illustrations.  In  an  actioQ  on  a  disputed  oral  contract,  a 
statement  of  intention  to  make  it;  in  a  prosecution  for 
homicide  at  Millville,  the  deceased's  statement  of  intention 
to  go  to  Millville  at  the  alleged  time. 

Distinctions.  (1)  Whether,  when  a  death  is  explained  by 
the  defendant  as  suicide  or  the  act  of  a  third  person,  the 
statements  of  design  by  the  deceased  or  by  the  tnird  person 

'  The  bracketed  clause  is  law  in  Massachusetts  and  a  few 
other  States. 

'  Nowadays  this- principle  is  hard  to  anply.  It  seems  better 
to  leave  its  application  exclusively  to  the  trial  Court. 

'  A  few  Courts  ignore  this. 
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are  cUone  sufficient  evidence  to  go  to  the  jury,  is  a  question 
arising  under  Rule  40,  Art.  3  {anUf  §  194). 

(2)  The  verbal-act,  doctrine,  under  Rule  155  (post.  {  1240) 
has  nere  no  application,  thougn  it  is  sometimes  invoked. 

Par.  (6).     A  statement  of  a  (ies^  to  reside  or  to  remove, 

1209  when  relevant  on  an  issue  of  domicU.  —  (W.  §  1727.) 

Croaa-reference.  Such  statements  are  usually  receivable 
equally  on  the  theory  of  Rule  155,  Art.  2  {pod,  {  1245). 

Par,  (c).    A  statement  of  a  design  to  leavci  stay,  or 

1210  return,  when  relevant  in  bankruptcy  cases  to  indicate  an 
act  of  bankruptcy.  —  (W.  §  1728.) 

Cro9B^eference.  Such  statements  are  usually  leoeivable 
under  Rule  155,  Art.  2  {post,  §  1245). 

Par.  {d).    A  statement  of  the  motive,  reason,  or  vnient  of 

1211  a  specific  act  done.  —  (W.  §  1729.) 

Illustrations,  (1)  In  an  action  for  damage  by  a  boycott, 
the  issue  being  whether  certain  persons'  custom  had  been 
withdrawn  from  the  jplaintilf  because  of  the  boycott,  letters 
from  such  persons,  refusing  to  deal  with  him  because  lus  name 
was  on  the  defendant's  blacklist,  are  admissible. 

(2)  In  an  action  for  false  representations,  the  plaintiff's 
letters  stating  that  he  was  acting  on  the  faith  of  them  are 
admissible,  on  an  issue  of  the  materiality  of  the  repreaen- 
tations. 

Distinctions.  Statements  of  interii  accompanying  an  act 
are  equally  admissible  under  Rule  155,  Art.  2  {pod,  {  1245); 
by  that  Rule  the  statement  must  accompany  the  act;  by  the 
present  Rule,  the  statement  must  be  of  an  <>TTi?ting  mental 
condition;  so  that  the  result  is  the  same. 

Par.  (e).    Statements  of  emotion^  including  bias,  malice, 

1212  affection,  fear,  disgust,  and  the  like.  —  (W.  §  1730.) 

lUusiration.  In  an  action  for  alienation  of  a  wife's  affections, 
the  wife's  letters  and  other  utterances  showing  the  state  of 
her  affections  are  admissible. 


Akt.  3.    Statements  by  an  Accused.    The  statements  of  an 
1213  accused  person  are  admissible  under  the  present  Rule  like 
those  of  other  persons;— (W.  §1732.) 
in  particular, 
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Par.  (a)   statements,  made  before  an  act,  of  a  design 

1214  (threat)  to  do  or  not  to  do  an  act  charged ; 

Croaa-reference,    The  relevancy  of  the  design  itself  is  deter- 
mined by  Rule  37  (arUe,  $  177)  and  Rule  59  (arUe,  $  266). 

Par,  (6).    Statements,  made  before  an  act,  of  &/eeling 

1215  of  malice,  [good-will,]  fear,  or  the  like,  towards  a  particular 
person  or  class  of  persons.' 

Cross-reference,    The  relevancy  of  the  feeling  iteelf  is  deter- 
mined by  Rule  38  (ante,  §  185)  and  Rule  67  {ante,  {  322). 

Par,  (c).    Statements,  made  at  the  time  of  an  act,  of 

1216  the  intent  or  motive  for  doing  it. 

Par.  (d).    But  not  statements,  made  after  an  act,  as 

1217  to  a  past  intent  or  motive; 

except  so  far  as  admissible 

(1)  under  Rule  63  (ante,  §  294)  or  Rule  118  {ante, 
§  665)  as  evidential  of  consciousness  of  innocence, 

(2)  or  under  Rule  118  {ante,  §  641)  as  an  admission. 

Art.  4.    Statements  of  a  Testator.    The  statements  of  a 

1218  testator,  on  an  issue  as  to  the  validity  of  his  will,  are  admis- 
sible, with  the  following  limitations  and  distinctions: —  (W. 
i  1734.) 

Par.  (a).   To  evidence  the  fact  that  a  will 

1219  was  execvied, 

or  contained  a  specific  provision, 
or  was  altered  before  or  after  execution, 
or  was  revoked, 
the  deceased's  statement,  made  before  the  Hme  of  the 
alleged  act,  of  a  design  to  do  or  not  to  do  the  act,  is  ad- 
missible under  Art.  2,  Par.  (a),  above.  —  (W.  §  1735.) 

Par.  {h).    To  evidence  the  foregoing  class  of  facts,  the 

1220  deceased's  statement,  made  after  the  Hme  of  the  alleged  act, 

[(1)  is  not  admissible.]  ' 

*  S(»ne  Courts  exclude  utterances  of  good-feeling  and  the 
like. 

■  Many  Courts  take  this  view. 
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[(2)  is  admissible.]  * 

[(3)  is  admissible  if  in  the  circumstances  the  trial 
Court  deems  it  useful].*  —  (W.  §  1736.) 

Par.  (c).    To  evidence  the  fact  of  revocation,  the  de- 

1221  ceased's  statements  before  or  after  the  time  of  the  alleged 
act  are  governed  by  Par.  (a)  and  Par.  (6)  above; 

but  his  statements  at  the  time  of  an  act  of  destruction 
or  the  like,  alleged  to  be  an  act  of  revocation,  are  admis- 
sible under  Rule  155,  Art.  2  (poet,  §  1245).  — (W. 
§  1737.) 

Par.  (d).    To  evidence  the  fact  of  undue  influence  or 

1222  fraud,  the  deceased's  statement  is  not  admissible,  insofar 
as  it  is  offered  as  a  direct  assertion  of  the  fad  of  influence 
or  fraud.  —  (W.  §  1738.) 

Par,  (e).    To  evidence  the  fact  of  undue  influence  or 

1223  fraud,  the  deceased's  statement  is  admissible,  insofar  as  it 
is  offered  to  evidence  circumstantially  his  mental  condition 
under  the  principle  of  Rule  54  {ante,  §  251); 

in  particular, 

(1)  to  evidence  his  incapacity  to  resist  pressure  and 
his  susceptibility  to  deceit; 

(2)  or,  to  evidence  his  normal  state  of  testamentary 
inclinations,  as  a  standard  from  which  can  be  determined 
whether  the  terms  of  the  will  as  made  are  a  deviation 
due  to  the  alleged  coercion  or  fraud.'  —  (W.  §  1738.) 

Illustrations,  The  testator  said:  "I  have  made  my  will;  I 
could  not  help  it,  but  I  do  not  like  it:  I  never  know  what  I 
am  doing  when  James  talks  to  me."  *'  I  am  very  fond  of 
Joseph;  I  wish  be  could  have  all  mv  property."  "  Geoi^ 
was  here,  and  made  me  sign  a  will  ne  broueht."  The  first 
would  perhaps  be  admissible  under  CI.  (1),  tne  second  under 
CI.  (2);  the  third  would  be  inadmissible  under  Par.  (d). 

Par-  (p).    To  evidence  the  fact  of  sanity  or  insanity, 

1224  the  testator's  utterances  are  admissible,  under  the  prin- 
ciple of  Rule  55  (ante,  §  252)  and  Rule  57  {ante,  §  264). 

»  Some  Courts  take  this  view. 
•  A  few  Courts  take  this,  the  only  practical  view. 
'These  distinctions  are  fairly  well  accepted,  subject  to 
local  peculiarities. 
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RULE  154.    Spontaneous  ExdamaHons,    A  statement  made 
1230  by  a  person  spontaneously  in  consequence  of  a  sudden  out- 
ward occurrence  causing  excitement  or  shock,  is  admissible; 
subject  to   the  following   limitations  and  distinctions:  — 
(W.  §§  1747-1749.) 

(Reason  and  Policy.  The  fundamental  considerationB  (Rule 
137,  anUt  {  950)  underlying  the  hearsay  exceptions  are  here 
fulfilled.  There  is  a  diminished  risk  of  un trustworthiness,  in 
that  the  stress  of  excitement  stills  the  reflective  faculties 
and  makes  likely  a  sincere  utterance.  There  is  a  necessity, 
in  the  sense  that  on  the  subjects  covered  there  is  no  other 
testimony  likely  to  be  as  sincere  and  free  from  calculation.) 

Illustrations.  (1)  The  plaintiff's  intestate  died  of  an  illness 
whose  cause  is  in  issue.  The  intestate,  a  week  before,  had 
risen  from  bed  at  midnight,  gone  down  the  back  stairs,  and 
in  fifteen  minutes  returned,  and  entered  bis  son's  bedroom 
asking  for  help;  his  scalp  was  bleeding,  his  fax»  cut,  and  his 
clothes  torn;  his  statement,  then  made  to  his  son,  that  he 
had  dipped  and  fallen  downstairs,  or  had  been  attadced  by 
burglars,  or  had  felt  faint  and  awoke  with  the  hurts  upon 
him,  is  receivable. 

(2)  After  a  railroad  collision,  the  engineer,  upon  being 
extricated  from  the  overturned  endne,  says,  "  I  thought  that 
they  had  given  me  No.  lO's  schedule;  "  this  is  admissible. 

Art.  1.    Nature  of  Occurrence.    The  occurrence  may  be 

1232  anything  involving  sudden  outward  physical  force  apt  to 
overwhelm  the  attention  and  prevent  cautious  reflection  as 
to  one's  utterances.* 

Illustrations.  A  railroad  collision,  an  assault  with  a  knife, 
a  runaway  horse,  an  explosion,  a  fire  alarm,  a  shipwreck. 

Art.  2.    Time  of  Utterance.    The  utterance  may  be  at  any 

1233  time  during  or  after  the  occurrence,  if  before  time  enough 
has  elapsed  to  devise  anything  for  his  own  interest.'  —  (W. 
§§  1750,  1756.) 

Illustration.  (1)  After  a  collision  between  a  ship  and  a 
steamer,  the  steamer  is  backing  off,  and  as  it  tries  to  turn, 
some  five  minutes  after  the  actual  collision,  the  pilot  finds 
that  the  helm  will  not  obey,  and  stamps  his  feet,  exclaiming, 
"  The  rudder-chain  is  broken;  **  this  may  be  admissible. 

*  There  are  few  precedents  defining  this  part  of  the  rule. 
'This   is   Lord    Holt's   time-honoured    phrase,    when   he 
invented  the  exception,  and  cannot  be  improved  upon. 
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(2)  The  body  of  man  is  found,  wounded  and  senaeleaB 
by  the  railroad  track;  he  is  carried  to  a  hospital,  and  after 
an  hour  he  regains  his  senses,  and  asks  where  he  is;  they  tell 
him;  and  show  him  the  cuts  on  his  hands;  he  says,  "  The 
horse  must  have  run  away  when  I  stopped  to  mend  the  brake," 
or  *'  1  thought  that  I  could  cross  the  track  before  the  train 
came;  "  this  may  be  admissible. 

[Par,  (a).   The  time  depends  solely  on  the  circumstanoes 

1234  of  each  case.] ' 

Abt.  3.    Subject  of  Utterance.    The  utterance  must  relate 

1235  to  the  circumstances  of  the  occurrence  that  gavfe  rise  to  it.'  — 
(W.  §  1750.) 

lUiutratian.  After  a  street-car  has  run  over  a  child,  and  is 
stopped,  and  while  the  body  is  being  extricated,  the  motor- 
man  says:  "  I  saw  the  boy  and  rang  the  bell,  and  thou^t 
,he  could  cross  over,  but  he  fell.  The  boys  have  often  done  this 
kind  of  thing  before,  in  a  dare,  and  to  worry  me."  The  first 
sentence  is  cuimiaBible>  but  not  the  second. 

Art.  4.     Personal  Knowledge;    Bystander.    On  the  prin- 

1236  ciple  of  Rule  86,  Art.  5  {ante,  §  405),  the  person  must  have 
had  personal  observation  of  the  matter  spoken  of,  and  under 
the  present  Rule,  Art.  1,  he  must  have  been  subjected  to  the 
influence  of  the  outward  occurrence. 

Therefore,  he  may  be 

Par,  (a).  An  actor  or  participant  in  the  occurrence. 

lUtutrations,  In  a  street  car  coDision,  the  motorman  or  the 
conductor  of  the  street  car  colliding,  or  a  passenger  therein; 
in  an  affray,  the  injured  or  the  injuring  party;  in  a  runaway, 
a  passenger  or  the  driver;  etc 

1237  [Par.  (h)  or,  a  bystander.]  •  —  (W.  §  1755.) 

lUitstratian.  A  bystander  cries  out  to  M  that  B  is  drawing  to 
shoot  Af,  and  B  shoots  M;  this  is  admissible. 

[Art.  5.    Complaint  of  Rape  or  Robbery.    A  complaint  of  a 

1238  crime  of  violence,  stating  the  details  thereof,  is  admissible 

*  This  puts  the  ruling  entirely  in  the  trial  Court's  determina- 
tion under  Rule  18  {ante,  {40).  A  few  Supreme  Courts 
observe  tliis;  but  most  of  them  misguidedly  revise  such  rulings 
and  try  to  make  precedents. 

'  Courts  have  seulom  defined  this  part  of  the  rule. 

'  Many  Courts  deny  this,  but  not  soundly. 
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when  made  freshly  after  the  time  of  the  act,  within  Art.  2 
above^'^  provided  there  is  other  evidence  of  violent  assault,^'' 
in  the  following  cases:] 

[Par.  (a).  Rape  or  aOempted  r^)e.]  ^  —  (W.  §§  1760, 
1761.) 

Cro89^eferenoe,  For  another  rule  applicable  to  mich 
utterances,  in  corroboration  of  the  complainant  as  a  witness, 
see  Rule  114,  Art.  1  (ante,  }  622). 

1239  [Par.  (h).  Robbery,  larceny,  or  burglary.] « —  (W.  §  1762.) 

CroM^erence.    For  another  rule  applicable  to  such  utter- 
ances, aee  Rule  114,  Art.  3,  {anU,  §627). 

^  A  few  Courts  recognise  the  above  rule.  The  majority 
govern  such  evidence  by  the  other  rule  referred  to.  —  The 
proviso  is  necessary,  under  the  present  rule. 

*  A  few  Courts  recognise  this. 
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SUB-TITLE  III:     HEARSAY  RULE  NOT  APPLICABLE 

RULE  155.     General  Principle.     The  hearsay  rule,  being 

1240  designed  to  test  the  trustworthiness  of  testimonial  assertions 
offered  to  evidence  the  matters  asserted  (Rule  134,  arUe, 
§  910),  does  not  apply  to  utterances  not  so  offered;  these  are 
therefore  admissible  (if  otherwise  relevant  and  admissible), 
without  being  required  to  satisfy  the  conditions  of  the  fore- 
going exceptions. 

Such  utterances  are  of  four  sorts: 

(1)  Utterances  forming  a  part  of  the  issue; 

(2)  Utterances  forming  a  verbal  pari  of  an  act  which  is  in 
itself  otherwise  material; 

(3)  Utterances  reUvard  circumstantiaUy,  not'  testimoni- 
aUy. 

(4)  Utterances    admissible    to    explain    and    complete 
another  utterance.  —  (W.  §  1768.) 

Par,  (a). .  The  jwry  may  be  instructed  that  an  utterance 

1241  admitted  under  the  present  rule  is  not  to  be  given  any 
testimonial  credit  as  an  assertion  of  fact.' 

Art.  1.    Utterances  forming  a  Part  of  the  Issue.    Where  the 

1242  utterance  of  specific  words  is  itself  a  part  of  the  details  of  the 
issue,  under  the  substantive  law  and  the  pleadings,  the  utter- 
ance may  be  introduced  for  that  purpose.  —  (W.  §  1770.) 

In  particular: 

Par.  (a).    Utterances  material  in  the  formation  or  the 

1243  performance  of  a  contract; 

Illustrations.  (1)  In  an  action  for  goods  sold,  the  defendant 
alleged  that  they  were  sold  to  M,  asSi  that  the  defendant  was 
merely  agent  for  M.  The  defendant  had  applied  as  a  pur- 
chaser, and  had  referred  the  plaintiff  to  M  tor  information 
as  to  credit;  the  plaintiff's  letter  to  M,  inquiring  as  to  the 
defendant's  credit,  and  stating  that  the  plamtiff  was  seUing 

>  This  follows  from  Rule  15  {ante,  }  42)  and  Rule  5,  Art.  4 
{ante,  i  15). 
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to  the  defendant  on  condition  of  his  credit  being  satisfactory, 
is  admissible  as  part  of  the  negotiations  of  contract. 

(2)  In  a  life-insurance  polic^^,  it  is  provided  that  before 
the  insurer  becomes  liable  the  insured's  representative  shall 
furnish  a  physician's  certificate  of  the  cause  of  death;  this 
certificate  is  admissible  as  a  part  of  the  performance  of  the 
condition  precedent  in  the  contract. 

1244  Par.  (&).    Utterances  forming  or  excuang  a  torL 

lUurirationa.    The  utterance  sued  upon  in  libel;  the  threats  of 
assault  justifying  self-defence. 

Art.  2.   UUeranoea  forming  a  Verbal  Peart  of  an  Act,    Where 

1245  an  utterance  forms  a  verbal  part  of  a  person's  act  or  conduct 
to  which  some  legal  effect  is  attached,  it  is  admissible, 

provided 

(1)  the  act  or  conduct  must  be  independenUy  material  in 
the  case; 

(2)  the  act  or  conduct  must  be  equivocal  or  ambi^rumis 
in  tenor,  t.  e,  is  not  of  itself  complete  in  legal  significajioe; 

(3)  the  utterance  must  aid  in  ffiving  this  legal  significance; 

and 

(4)  the  utterance  must  accompany  in  time  the  act  or 
conduct.  —  (W.  §§  1772-1776.) 

Illustrations,  (1)  Issue  of  payment  by  P  to  J;  P  had  handed 
money  to  J;  P's  words  at  the  time  of  handing  the  money, 
"  This  is  the  money  I  borrowed/'  are  admissible,  as  indicating 
whether  it  is  a  loan  or  a  payment  or  a  deposit,  because  the 
act  of  handing  the  money  is  independently  material  in  the 
case.  But  if  P  takes  M  down  in  his  cellar,  and  shows  some 
money  concealed,  his  words  "  This  is  the  money  I  am  col- 
lecting to  pay  back  to  J  "  are  not  admissible,  because  the  act 
of  conceahng,  keeping,  or  showing  the  money  to  M  is  not 
otherwise  material. 

(2)   In  an  action  for  suing  out  an  attachment  without 

Erobable  cause,  the  defendant's  probable  cause  is  alleged  to 
e  that  the  plaintiff  had  given  a  chattel  mortgage  to  another 
person  while  insolvent.  The  defendant's  statement  at  the 
time  of  applying  for  the  attachment-writ  is  not  admissible, 
because  tne  act  of  so  appljring  is  not  equivocal.  But  if  the 
defence  is  that  the  defendant  did  not  actually  serve  the 
writ,  but  merely  went  to  the  plaintiff's  house  to  demand 
payment  and  to  threaten  suit,  then  the  utterance  of  the 
defendant  while  on  the  plaintiff's  premises  with  the  writ  in 
his  possession  is  admissible,  because  his  presence  is  an  equivo- 
cal act  needing  the  words  to  complete  its  tenor. 
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(3)  In  a  land  action  baaed  on  prescriptive  title,  the  _ 
tiff's  acts  of  occupation  being  material,  his  statement,  when 
building  a  fence,  that  the  fence  would  keep  his  land  from  bein^ 
intruded  on,  is  admissible,  because  the  words  serve  to  nve 
to  the  equivocal  act  of  building  a  fence  (which  might  be  uiat 
of  a  carpenter  or  a  tenant  or  a  claimant  in  fee)  its  full  tenor 
as  an  act  of  claim  of  title.  But  the  plaintiff's  stat^nent, 
while  building  the  fence,  tiiat  the  defendant's  father  had  onoe 
been  driven  out  of  town  for  horse-stealinff,  or  that  the  de- 
fendant himself  had  ^ot  his  land  by  fraudulent  entry  at  the 
land-office,  does  not  aid  in  giving  significance  to  the  plaintiff's 
own  act,  and  is  not  admissible. 

(4)  In  an  action  to  set  aside  a  conveyance  by  a  bankrupt, 
the  time  of  the  act  of  bankruptcy  is  material.  The  debtor 
having  left  the  town  on  Jan.  1,  and  returned  on  Feb.  1,  and 
the  departure  being  alleged  as  an  act  of  evasion,  a 
letter  from  him  on  Jan.  15,  stating  that  he  was  called 
away  by  his  mother's  illness,  or  that  he  was  not  coming 
back  unless  his  creditors  agreed  to  release  him,  may  be 
admissible;  because  the  act  of  evasion  of  creditors  is  a  con- 
tinuous one,  and  anv  utterances  made  during  that  absence 
may  be  admissible,  though  not  those  made  aft^  his  return. 

In  particular,  the  significance  of  the  following  classes  of 
acts  may  be  thus  aided  by  considering  the  accompanying 
utterances: 

Par,  (a).     An    act   of   handing  or  of    taking  money, 

1246  document,  or  other  chattel;  to  ascertain  whether  it  is  a 
payment,  loan,  sale,  gift,  advancement,  consideration, 
conversion,  etc.  —  (W.  §  1777.) 

Par,  (6).    An  act  of  entry  on  land;  to  ascertidn  whether 

1247  it  is  a  lease,  grant,  acceptance,  disseisin,  etc.  —  (W. 
§  1778.) 

Par,  (c).    An  act  of  occupation  of  land;  to  ascertain 

1248  whether  the  occupation  is  adverse,  on  an  issue  of  title  by 
prescription,^  —  (W.  §  1778.) 

And  such  accompanying  utterances 

(1)  may  be  those  of  a  tenant  occupying  under  a 
claimant  to  title ; 

(2)  may  consist  in  deeds  or  other  documents  indicating 
the  area  claimed ; 

*  There  are  here  rulings  apparently  contrary;    these  are 
due  to  the  other  rules  sometimes  invoked. 
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[Par.  (d).    An  act  of  occupation  or  custody  of  land  or 

1249        chattels;  to  ascertain  whether  the  declarant  has  possession 

under  claim  of  title,  and  thus  to  enable  the  presumption 

of  title  from  possession  (Rule  228,  Art.  16,  post,  §  2067)  to 

operate.]  *  —  (W.  §  1779.) 

[And  in  particular, 

(1)  on  an  issue  whether  a  chattel  attached  by  a 
creditor  is  the  property  of  the  debtor  or  of  a  third 
person  claimant;  the  declarations  of  cltdm  or  disclaim, 
by  the  person  in  possession,  whether  debtor  or  third 
person  claimant,  being  admissible  either  for  the  creditor 
or  for  the  claimant.]  * 

Distinctions.  (1)  Statements  of  facts  against  provrietary 
interest  may  be  admissible  as  an  exception  to  the  Deareay 
rule,  under  Rule  139,  Art.  2  {arUe,  }  968). 

(2)  Statements  concerning  boundaries  may  be  admissible 
as  an  exception  to  the  hearsay  rule,  under  Rule  144  {ante, 
i  1035). 

(3)  Statements  by  a  party  or  privy,  as  to  his  title-defects, 
may  be  receivable  against  him  as  admissions^  under  Rule 
121,  Arts.  4,  5  {anU,  §§  691,  692).  But  admissions  of  the 
contents  of  a  deed  are  subject  to  Rule  127,  Art.  2  (ante^  §  807). 

Illustrations,  (1)  In  an  action  between  Jones  and  Smith 
for  title  to  land,  Jones  claims  by  inheritance  from  his  uncle 
who  had  a  deed  from  M,  and  Smith  claims  by  prescription 
under  N.  Smith  may  introduce  his  own  statements  claiming 
title  when  he  was  in  occupation,  under  Rule  155,  Art.  2, 
Par.  (c),  but  not  otherwise;  he  may  also  introduce  the  state- 
ments of  M,  and  here  would  be  admissible  under  Ri^e  121, 
Art.  4,  without  showing  M  to  be  deceased,  etc.,  but  under 
Rule  139,  Art.  2,  M  must  be  shown  deceased,  etc.  Jones  may 
introduce  his  uncle's  statements  of  claim  while  in  possession, 
under  Rule  155,  Art.  2,  par.  (d),  Jones  may  introduce  the 
admissions  of  N  that  he  had  no  deed,  under  Rule  121,  Art.  5, 
provided  they  were  made  before  N  gave  up  possession  to 
Smith.  Jones  may  also  introduce  N's  admissions  that  Jones' 
uncle  had  a  deed  from  M,  unless  by  Rule  127,  Art.  2,  he  is 
first  required  to  evidence  the  existence  and  loss  of  such  a 
deed. 

(2)  In  an  action  of  trover  by  Perkins  against  creditors 
attaching  a  wagon  as  the  property  of  their  debtor  Williams, 

*  Courts  are  here  divided. 

*Thi9  clause  ignores  some  of  the  subtle  distinctions  that 
could  be  made;  but  they  are  for  practical  purposes  mere 
quibbles,  and  should  not  be  perpetuated. 
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in  whose  possession  it  is,  the  declarations  of  claim  l^  WiUiams 
could  be  used  by  the  crediton  under  Rule  155,  Art.  2,  par.  (d)  ; 
and  his  declarations  of  disclaim  could  be  used  by  Perkins 
under  Rule  121,  Art.  5;  furthermore,  if  Perkins  derives  title 
by  purchase  from  Williams,  the  latter's  declarations  of  claim 
could  also  be  used  by  the  creditors  under  Rule  121,  Art.  5, 
which  however  has  peculiar  limitations. 

[Par.  (e).    An  act  of  taking  or  possessing  a  chattel;  to 

1250  determine  whether  the  taking  was  done  with  criminal 
intent,  on  a  charge  of  larceny  or  the  like.]  *  —  (W.  §  1781.) 

Craas^eference.  (1)  For  the  use  of  such  statements  to 
eorroboraie  the  accused^ a  testimony ^  see  Rule  114,  Art.  4  {ante, 
i  628). 

(2)  For    the    presumption    from    unexplained    possession 
of  recently  stolen  goods,  sec  Rule  228,  Art.  15  {post,  §  2066). 

Par.  if).    An  act  of  tearing,  burning,  or  canceUing  a 

1251  wHL;  to  determine  whether  it  was  a  rewcaHon.  —  (W. 
§  1782.) 

Cross-Reference,  For  statements  before  or  after  the  act,  see 
Rule  153,  Art.  4  {arUe,  §  1221). 

Par,  (g).    An  act  of    refusal  to  pay,  departure  from 

1252  domicii,  or  other  act  in  obstruction  or  evasion  of  a  cred- 
itor's claim;  to  determine  whether  it  was  an  act  of  bank- 
ruptcy. —  (W.  §  1783.) 

Cross^eference.  For  the  use  of  such  statements  under  the 
exception  for  statements  of  intent,  see  Rule  153,  Art.  2  (ante, 
i  1207). 

Par.  (k).    An  act  of  staying  in  or  removing  from  a  place; 

1253  to  determine  whether  there  was  a  domicU  at  that  place 
or  elsewhere.  —  (W.  §  1784.) 

Cross^eference.  For  the  use  of  such  statements  under  the 
exception  for  statements  of  intent,  see  Rule  153,  Art.  2 
(anU,  1207). 

Art.  3.    Utterances  used  as  Circumsiantidl  Evidence.   Where 
1255  an  utterance  is  relevant  and  admissible  as  circumstantial 
evidence  for  some  purpose,  it  may  be  received  for  that  pur- 
pose, subject  to  an  instruction  under  this  Rule,  par.   (a) 

•  There  is  room  here  (as  in  the  rulings)  for  sundry  subtle 
distinctions;  but  no  harm  is  done  practically  by  ignoring  them. 
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§S  1256-1260    HEARSAT    RULE    NOT    APPLICABLE 

{ante,  §1241),  not  to  give  to  it  any  testimonial  credit. — 
(W.  §  1788.) 

In  particular,  such  utterances  may  be  of   the  following 
sorts  introduced  for  the  following  purposes: 

Par.  (a).    A  statement  made  by  one  person  and  brought 

1256  to  the  notice  of  another  person,  or  a  repute  in  the  com- 
munity, to  evidence  the  other  person's  mental  condition 
as  to  knowledge,  belief,  good  faith,  reasonableness,  motive, 
sanity,  or  the  like,  under  Rule  55,  Art.  5  {ante,  §257), 
Rule  62,  Arts.  1-11  {arUe,  §§277-288),  Rule  67,  Art.  1 
{ante,  §324),  ib.  Art.  6  {ante,  §329),  Rule  126,  Art.  4 
{ante,  §  759),  and  elsewhere.  —  (W.  §  1789.) 

Par,  (6).    A  statement  made  by  a  person,  to  evidence 

1257  circumstantially  his  oum  state  of  mind,  under  Rule  55, 
(ante,  §  252),  Rule  59  {anU,  §  266),  Rule  60  {ante,  §  270), 
Rule  63  {ante,  §  290),  Rule  67,  Art.  4  {ante,  §  327),  and 
elsewhere.  —  (W.  §  1790.) 

Par.  (c).    A  statement  used  to  identify  a  time,  plaoe, 

1258  or  person,  under  Rule  68,  Art.  3  {ante,  §  336).  —  (W. 
§  1791.) 

Par.  (d).    A  statement  used  to  impeach  a  witness  by 

1259  way  of  seif-contradiction,  under  Rule  108  {ante,  §574) 
or  of  Wcw,  under  Rule  102,  Art.  2  {ante,  §  537),  or  of  eor- 
ruption,  under  Rule  103  {ante,  §540),  or  to  corroborate 
a  witness  by  way  of  consistency,  under  Rules  113  and  114 
{ante,  §§612,621),  or  to  impeach  a  party  by  way  of 
admissions  or  confessions  under  Rules  115-122  {ante, 
§§  630-724).  —  (W.  §  1792.) 

Art.  4.     Utterances  used  by  way  of  Completeness.    When 

1260  for  the  pur[)ose  of  explaining  and  completing  the  correct 
significance  of  an  utterance  already  in  the  case,  the  remainder 
of  a  document,  conversation,  or  other  utterance,  is  receivable 
as  a  complement  thereof,  under  Rule  185  {post,  §  1575), 
it  is  not  excluded  by  the  hearsay  rule;  but  is  subject  to  an 
instruction,  under  this  Rule,  par.  (a)  {ante,  §  1241),  as  to 
testimonial  credit.  —  (W.  §  1786.) 
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§§  1265-1268  HEARSAY    BULB:    JUROB 


SU&-TITLE  IV:  HEABSAY  RULE  AS  APPLICABLE  TO 

COURT  OFFICERS 

RULE  156.    General  Principle.    The  respective  officers  in  a 

1265  court  are  subject,  like  other  persons,  to  the  hearsay  rule,  i.  e. 
in  that  every  testimonial  statement  desired  to  be  used  in 
persuading  the  tribunal  as  to  facts  in  issue  must  be  presented 
subject  to  the  test  of  cross-examination. 

Art.  1.    Juror.    A  juror  !s  not  to  use  as  evidence  any 

1266  testimonial  statement  not  duly  presented  in  court  under 
the  test  of  cross-examination ; 

subject  to  the  following  distinctions  and  qualifications: 

Par.  (a).    A  juror  having  personal  ohservoHon  of   any 

1267  relevant  fact  must  testify  to  it  like  any  other  witness. — 
(W.  §§  1800,  1801.) 

Distinctione.  (1)  When  a  matter  is  notoriotu  so  as  to.  be 
available  for  judicial  notice,  the  juror  may  use  it  without 
testifying,  under  Rule  230  {poet,  §  2120). 

(2)  A  policy  prohibiting  a  juror  from  testifying,  or  di»- 
^uidifying  him  as  a  juror  oecause  he  may  be  a  witness,  in-^ 
volves  Rule  167,  Art.  3  {post,  §  1405). 

Illustration.  In  a  personal  injury  case,  one  of  the  jurors 
lived  near  the  place  of  the  injury  and  knew  of  the  track-gate 
being  out  of  order.  This  he  should  testify  to,  like  any  witness. 
But  the  fact  that  at  five  o'clock  in  midwinter  it  was  dark  at 
the  track-crossing  might  be  judicially  noticed  by  him,  on 
motion  made.  Whether  he  would  be  disqualified  as  juror  by 
reason  of  his  personal  knowledge  would  be  a  different  question. 

Par.  (b).    A  juror  is  not  to  listen  to  any  tesUmonial 

1268  statements,  relative  to  the  cause,  made  out  of  court,  m 
particular,  at  a  view; 

except  the  statements  made  by  the  showers,  judicially 
appointed  to  point  out  the  place  or  thing  to  which  the 
testimony  relates.  —  (W.  §  1802.) 
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{{1269-1273  HBABSAT    RULE:    JUDGB 

Dislinctuma.  (1)  Whether  a  juror's  improper  oonduct  in  so 
Ustening  is  ground  for  seUing  amde  the  verdict  is  a  further 
question,  befonging  to  the  law  of  procedure. 

(2)  Whether  the  jurors  may  take  with  them,  oa  retiring, 
dociunenle  dtdy  in  evidence,  is  a  question  of  the  law  of  pro- 
cedure. 

(3)  Whether  the  j  urors  may  consider  as  evidence  the  matten 
perBonaliy  observed  at  a  view,  is  a  question  of  the  theory  of  a 
view,  under  Rule  123,  Art.  3  {ante,  {  734). 

Par.  (c).    The  prindple  of  Confrontation,  as  provided 

1269  in  Rule  136  (ante,  {  928),  does  not  require  that  the  party 
to  the  case  should  be  present,  or  have  an  opportunity  to 
be  present,  at  a  view; 

[nor,  in  particular,  the  accused  in  a  criminal  case].*  — 
(W.  §  1803.) 

Art.  2.    Jvdge.    A  judge  having  personal  observation  of 

1270  any  relevant  fact  must  testify  to  it  like  any  other  witness.  — 
(W.  §  1805.) 

Distinctume.  (1)  Where  a  matter  is  so  notarioua  as  to  be 
available  for  judicial  notice,  the  judge  may  use  it  without 
testifying,  under  Rule  230  {poet,  {  2120) ; 

(2)  whether  policy  prohibits  the  judge  from  resuming  the 
bench  after  testifying  involves  Rule  167,  Art.  2  (post,  {  1404). 

Art.  3.    Counsel.    A  counsel  is  not  to  make  or  use  any 

1271  testimonial  statement,  directly  or  indirectly,  for  persuading  the 
tribunal,  without  presenting  it  in  the  usual  manner  under  the 
test  of  cross-examination; 

subject  to  the  following  distinctions  and  qualifications: 

Par.  (a).     He  is  not  to  assert  in  argument  or  other 

1272  speech  any  matter  of  fact  upon  which  evidence  has  not 
already  been  introduced,  or  is  not  bona  fide  intended  to  be 
introduced,  by  testimony  formally  given  by  hinoself  or  by 
others.  —  (W.  §  1806.) 

Cros8^eference.  For  the  rule  as  to  conditional  admisstbHiJty, 
see  Rule  16  (anU,  {  45),  and  Rule  163,  Art.  2  (post,  {  1360). 

Par.  (&).     He  may  assert  any  matter  so  notorious  as 

1273  to  be  capable  of  judicial  notice  under  Rule  230  (pofi^ 
§  2120).  —  (W.  §  1807.) 

>  Some  Courts  here  hold  the  contrary. 
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§§1274-1280  HEARSAY    RULE:    COUNSEL 

Par,  (c).    He  may  assert  in  argument  any  matter  which 

1274  serves  as  an  iUustrationy  symbol^  or  analogy; 

a  test  is  whether  the  correctness  of  the  specific  fact 
asserted  would  be  immaterial  to  the  case  in  hand.^  — 
(W.  §  1807.) 

Par,  (d).    He  may  assert  in  argument  any  matter  said 

1275  to  be  logically  inferrible  from  some  fact  in  evidence.  — 
(W.  §  1807.) 

Illustrations,  To  illustrate  the  anomalouB  shrewdness  of 
insanity  or  vagaries  of  sanity,  he  may  cite  alleged  instances 
of  other  persons'  conduct,  under  Par.  c;  but  under  Par.  a 
he  must  not  attribute  such  to  the  party  without  evidence. 
To  illustrate  th&  evils  of  bribery,  he  may  quote  a  descriptioD 
of  the  up£U3  tree,  under  Par.  c;  but  imder  Par.  a  he  must  not 
assert  that  the  National  Political  Committee's  complicity  is 
a  sinister  influence  to  be  repudiated  by  the  verdict,  imiess 
under  Par.  d  he  offers  this  as  an  inference  from  some  evidence 
in  the  case.  He  may  refer  under  Par.  b  to  the  notoriety  of 
lynchings,  but  he  must  not  state  that  this  defendant  was 
almost  lynched  before  the  trial. 

Par,  (e).    In  stating  an  offer  of  evidence^  he  must  present 

1277  it  either  in  writing,  or  in  the  absence  of  the  jvry,  wherever 
the  mere  offer  is  likely  to  make  an  undue  impression  upon 
the  jurors  of  the  truth  of  the  supposed  fact.  —  (W.  §  1808.) 

Par,  (J),    In  seeking  answers  from  a  witness,  he  must 

1278  not  axk  a  question 

'   (1)  when  his  sole  purpose  is  to  insinuate  to  the  jury  a 
fad  [which  he  does  not  expect  to  be  able  to  evidence]  * 
[which  he  does  not  believe  to  be  probable]; " 
in   particular,   a  fact  discrediting  moral   character 

under  Rule  105,  Art.  2  (ardCy  §  552), 

(2)  or,  when  substantially  the  same  matter  has  been 
already  objected  to  and  ruled  inadmissible;  subject  to 
the  right  to  renew  an  offer  under  Rule  19,  Art.  2  (arde^ 
§61).  — (W.  §1809.) 

Art.    4.     Interpreter,     An    interpreter's   or   translator's 
1280  report  of  another  person's  statement  is  itself  testimony. 
Hence 

>  This  class  is  difficult  to  define. 

'  The  first  and  stricter  of  these  clauses  may  not  be  law; 
and  the  phrasing  of  the  second  clause  is  difficult. 
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§§  1281-1282      HEARSAY     RULE :     INTERPRETER 

Par.  (a).    When  the  testimony  of  a  witness  given  at 

1281  a  former  trial  or  by  deposition  through  an  interpreter  or 
translator  is  to  be  introduced,  the  interpreter  or  translator 
must  be  called  to  testify  or  must  be  accounted  for  as 
unavidlable  under  Rule  136,  Arts.  1  and  2  (ante,  §§  929, 
930); 

(1)  except  when  the  interpreter  or  translator  was 
appointed  by  judicial  order  or  was  otherwise  officially 
authorized  under  Rule  148,  Art.  2  (ante,  §  1092),  Art. 
3  (ante,  §  1134).  —  (W.  §  1810.) 

Par,  (&).    When  a  statement  made  by  a  person  out  of 

1282  cowriy  speaking  through  an  interpreter,  is  to  be  introduced, 
the  interpreter  must  be  called  as  the  witness  to  the  state- 
ment; 

(1)  except  where  under  the  circumstances  the  person 
spewing  was  a  party  who  made  the  interpreter  his  agent 
to  speak  for  him.  —  (W.  §  1810.) 
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§§  1285-1289  OATH 


TITLE  II:  PROPHYLACTIC  (OR,  PRECAUTIONARY)  RULES 

SUB-TITLE  I:     OATH  AND  AFFIRMATION 

RULE  157.    General  Principle.    Every  person  giving  testi- 

1285  mony  in  court  or  by  deposition  must  publicly  make  oath  or 
affirmation  that  he  will  in  that  testimony  speak  truth. — 
(W.  §  1824.) 

(Reason  and  Policy,  The  object  of  both  oath  and  afiirmation 
is  to  remmd  the  witness  of  his  solemn  moral  obligation, 
specially  incumbent  in  a  court  of  justice,  to  speak  the  truth 
as  he  kjDows  it.  The  oath  exceeds  the  affirmation  in  that  it 
reminds  him  of  his  theological  belief  as  to  future  divine 
pmiishment  for  Iving.     Where  such  belief  is  lacking,  the 

EecuUar  feature  of  an  oath  is  ineffective;  the  witness  should, 
owever,  not  be  excluded  on  that  account,  but  merely  caused 
to  affirm.  The  inefficiency  of  the  oath  to  cause  some  people 
to  speak  truth  is  no  reason  for  abolishing  it,  if  there  are  others 
whom  it  does  impress.) 

Art.  1.   Nature  of  the  Oath,   The  oath  is  a  promise  to  speak 

1286  truth,  made  under  a  sense  of  the  divine  punii^ment  for  speak- 
ing falsely.^  —  (W.  §§  1816,  1817.) 

Art.  2.    Capacity  to  take  Oath.    A  witness  is  capable  to 

1287  take  oath  whose  creed  or  theological  belief  makes  him 
capable  of  being  impressed  by  the  fear  of  divine  punishment. 

—  (W.  §  1817.) 

Par.  (a).    No  particular  tenet,  sect  or  creed  of  religion  or 

1288  theology  is  requisite,  otherwise  than  as  above.  —  (W. 
§  1817.) 

Par.  (b).    No  particular  age,  and  no  formal  theological 

1289  learning,  is  required  for  a  child.  —  (W.  §  1821.) 

CroBs^eference.  For  the  rule  as  to  age,  apart  from  the  oath, 
see  Art.  7  (post,  §  1305;  affirmations)  and  Rule  81  {arUe, 
§  370;  testimonial  capacity  in  general). 

*  A  few  Courts  formerly  held  that  the  punishment  must  be 
in  a  future  life. 
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§i  1290-1297  OATH 

Par.  (c).    No  particular  degree  of  mental  intelligence  is 

1290  required  for  a  person  of  weak  or  unsound  mind.  —  (W. 
§  1822.) 

Cross^eferenee.     For  the  rule  as  to  tetHmonidl  capacity  for 
such  p^ons,  see  Rule  80  {ante,  §  367). 

Par,  (d).    A  person  offered  as  a  witness  is  presumed 

1291  capable  to  take  oath;  but  his  appearance  as  a  child  or 
otherwise  may  remove  the  presumption.  —  (W.  §  1820, 

n.  1.) 

Art.  3.     Mode  of  ascertaining  Capacity,    In  ascertaining 

1292  capacity,  testimony  may  be  taken 

[(1)  from  the  proposed  witness  himself;  ^  subject  to  his 
privilege  under  Rule  201,  Art.  5,  post,  §  1699;] 

(2)  and  also,  from  other  witnesses.  —  (W.  §  1820.) 

Par,  (a).    A  chUd  may  be  examined,  in  public,  or  in 

1293  private  in    the  counsels'  presence,  by  the  judge,  —  (W. 
§  1820,  n.  2.) 

Par,  (h),    A  child,  deficient  when  examined,  may  be 

1294  instructed  so  as  to  become  capable.'  —  (W.  §  1821,  n.  9.) 

Art.  4.     Form  of  taking  Oath,     No  particular  form  of 

1295  procedure  is  requisite  in  taking  oath ; 

subject  to  the  following  exceptions  and  distinctions:  — 
(W.  §  1818.) 

Par.  (a).    The  form  must  be  one  which  the  particular 

1296  witness  regards  as  subjecting  him  to  the  divine  punish- 
ment for  false  speaking. 

Par.  (b).    Except  where  otherwise  ordered  by  the  judge,' 

1297  or  where  needed  for  a  particular  witness,  the  form  shall 

>  Some  Courts,  mainly  in  early  decisions,  deny  this;  but 
it  is  the  sound  rule;  the  witness  is  sufficiently  protected  by 
his  privilege. 

'This  is  law;  but  it  is  futile,  and  would  be  useless  under 
Art.  Sypost,  51307. 

'  This  provides  for  variations  of  local  custom. 
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§§  1298-1302  OATH 

consist  in  raising  the  right  hand  and  [saying,  I  do,  to]  '  [[re- 
peating aloud}]  the  foUowing  words  of  oath  as  first  pro- 
nounced by  the  clerk: 

"  I  solemnly  swear  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth,  So  help  me  God." 

\[Par.  (c).    The  oath  shall  in  no  case  be  administered 

1298  to  more  than  one  person  at  one  time, 

nor  before  the  witness  enters  the  witnessHstand]].'  — 
(W.  §1819,  n.l.) 

Par.  (d).   The  oath  need  not  be  administered  more  than 

1299  once  [[on  the  same  day]]  [in  the  same  trial]  '  to  the  same 
witness. 

Art.  5.    Opponent's  Waiver  of  the  Oath,    Where  a  witness 

1300  has  testified  without  taking  oath,  and  the  opponent  has 
failed  to  object  before  testimony  begun,  the  lack  of  the  oath 
cannot  later  be  excepted  to,  on  the  principle  of  Rule  20,  Art. 
1  {ante,  §72); 

[unless  the  opponent  without  fault  believed  at  the  time 
of  testimony  begun  that  the  oath  had  been  taken].*  —  (W. 
§  1819.) 

Par.  (a).    On  objection  made  after  testimony  begun 

1301  and  before  close  of  the  trial,  the  oath  may  be  taken  and 
the  witness  may  re-testify,  and  the  testimony  thus  given 
is  not  open  to  exception. 

Art.  6.    Witness*  Exemption  from  Oath.    The  taking  of  the 

1302  oath  is  dispensable; 

subject  to  the  following  distinctions:  —  (W.  §  1828.) 

*  The  single-bracket  clause  represents  the  practice;  but 
the  other  would  be  a  decided  improvement. 

'This  is  probably  not  law  an^here;  but  the  deplorable 
practice  in  most  Courts  of  sweanng  all  the  witnesses  at  once 
at  the  opening  of  the  case  is  responsible  largely  for  the 
ineffectiveness  of  the  oath. 

*  The  latter  of  these  clauses  is  the  practice;  but  the  former 
would  conduce  to  truth  by  renewuig  the  reminder  when 
needed. 

*  Some  Courts  seem  to  countenance  this  proviso,  but  it  is 
unsound. 
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§§  1303-1307  OATH 

Par.   (a).     A  person  having  the  capacity  defined  in 

1303  Art.  2  is  required  to  take  oath;  except  that  he  has  the 
option  to  decline 

(1)  when  by  his  creed  he  has  conscientious  sc|[uples 
against  taking  oaths  in  general; 

[(2)  or,  when  he  prefers  for  any  other  reason  not  to 
take  oath  but  to  make  affirmation].^ 

Par.  (&).    A  person  not  having  the  capacity  defined  in 

1304  Art.  2  is  not  required  [nor  allowed]  *  to  take  oath. 

Art.  7.     Affirmation  as  a  Requirement.     A  person  who 

1305  pursuant  to  Art.  6  does  not  take  oath  must  make  affijrma- 
tion.  —  (W.  §  1828.) 

Art.  8.    Form  of  Affirmation.    The  form  of  affirmation 

1306  shall  be  to  repeat  the  words  "  I  do  solemnly  affirm  that  I 
will  tell  the  truth,  the  whole  truth,  and  nothing  but  the  truth/' 
and  in  ail  other  respects  the  rules  of  Art.  4  shall  apply. 

[Par.  (a).    For  a  child,  the  judge  may  allow  the  use  of 

1307  such  form  of  words  as  seems  suitable  in  the  circumstances.]  * 

^  A  few  statutes  make  this  enlaigement;  but  it  is  poor 
policy. 

'  This  is  not  the  law  in  those  States  where  the  constitutional 
provision  is  construed  to  allow  e.  g.  an  atheist  to  take  oath. 

'  Some  such  flexibility  is  desirable,  and  corresponds  to  prac- 
tioe. 
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§§  1310-1312      PERJURY  -  PENALTY.     PUBLICITY 


SUB-TITLE  II: 
PERJURY  -  PENALTY 

RULE  158.     General  Principle.     Every  person  who  gives 

1310  testimony  in  court  or  by  deposition  is  liable  to  legal  punish- 
ment, as  defined  in  the  Penal  Code,  for  a  knowingly  false 
statement.  —  (W.  §  1831.) 

(Reason  and  Pclicy.  A  main  object  in  this  penalty  is  to  make 
the  witness  more  inclined  to  refrain  from  knowmg  falsities. 
The  fear  of  temporal  pmiishment,  thus  created,  complements 
the  fear  of  divine  punishment  involved  in  the  oath.  Neverthe- 
less, as  the  obiect  is  merely  to  provide  an  additional  safeguard 
when  available,  there  is  no  reason  to  exclude  those  who  are 
not  effectively  reached  by  it.) 

Art.  1 .    No  Rvle  of  Exclusion.    No  person  is  excluded  from 

1311  testifying  because  under  the  circumstances  he  is  legally  or 
practically  not  amenable  to  the  penalty  for  perjury.  — 
(W.  i  1832.) 

lUustrations.  A  child;  a  person  deposing  in  a  foreign  country; 
a  person  deposing  in  perpetuam  memoriam;  etc. 

SUB-TITLE  III: 
PUBLICITY 

RULE  159.    General  Principle.    All  testimony  gpven  before 

1312  a  judge  or  by  deposition  shall  be  given  publicly,  that  is  to 
say,  it  shall  be  delivered  in  the  hearing  of  such  persons  at 
large  as  may  be  admitted  to  the  place  under  general  rules  of 
court,  and  may  be  printed  in  the  same  manner  as  other  parts 
of  the  judicial  proceedings.  —  (W.  §§  1834-1836.) 

(Reason  and  Policy.  The  publicity  of  judicial  proceedings, 
while  having  lar^r  reasons,  is  important  also  in  its  effect  on 
testimony.  Subiectively  it  tends  to  stimulate  the  witness' 
social  responsibility  to  tell  the  truth,  and  also  to  fear  the 
exposure  of  falsities  by  those  who  hear  or  read  it.  Objectively, 
it  makes  possible  such  exposure  from  those  who  hear  or  read.) 
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SUB-TITLE  IV: 
SEQUESTRATION  OF  WITNESSES 

RULE  160.    General  Principle.     Persons  about  to  be  wit- 

1314  nesses,  in  court  or  by  depositiony  may  by  order  of  the  judge 
or  officer  be  so  separated  from  each  other  as  not  to  be  able 
to  conmiunicate,  while  waiting,  on  the  subject  of  the  testi- 
mony; and  may  be  forbidden  to  communicate,  with  or  with- 
out such  separation.  —  (W.  §§  1837,  1838.) 

(Reason  and  Policy,  The  separation  of  opposing  witneases 
prevents  them  from  obtaining  suggestions  enabling  them  to 
shape  their  testimony  falsely.  The  separation  of  witneastt 
on  the  same  side,  besides  tending  to  the  same  end,  also  X&x6b 
to  detect  falsities  concocted  by  connivance  before  coming 
to  court,  t.  e.  the  inconsistent  details  of  two  witnesses  whose 
testimony,  harmonious  in  other  respects,  ought  to  have  been 
harmonious  also  in  those  details,  tend  to  show  that  the 
humony,  as  far  as  it  went,  was  artificial.) 

Art.  1.     [Nofl  Demandahle  as  of  Right,     Separation  is 

1315  ordered  by  the  trial  judge 

of  his  own  motion 

or  on  motion  by  either  party  [whenever  in  the  opinion  of 
the  judge  the  request  is  reasonable].*  —  (W.  §  1S39.) 

Art.  2.    Procedure.    The  order  of  sequestration  may  be 

1316  carried  out  as  follows:—  (W.  §  1840.) 

Par,  (a).  A  written  list  specifying  the  witnesses  may  be 
furnished  to  the  proper  court-officer;  or  a  general  oral 
notice  to  all  prospective  witnesses  may  be  issued. 

Par,  (&).    The  place  of  sequestration  may  be  such  that 

1317  the  prospective  witnesses 

(1)  cannot  hear  a  testifying  witness; 

(2)  and  cannot  consult  with  ecu^  other; 

^  The  majority  of  Courts  add  this  bracketed  clause;  a  few 
Courts  and  some  statutes  adopt  the  safer  rule  pf  malang  the 
order  demandahle  as  of  right. 
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(3)  and  cannot  consult  with  a  witness  who  has  left 
ike  stand: 

[(4)  and  cannot  consult  with  an  aUamey  in  the  com.]  ^ 
but  in  any  case  the  first  of  these  is  essential ;  and  in  any 
case  the  order  may  be  modified  as  the  judge  may  think  fit. 

Art.  3.    Persona  indvded  in  the  Order.    The  persons  to  be 

1318  included  in  the  order  of  sequestration  may  be  any  prospective 
witness, 

subject  to  such  exceptions  as  the  judge  may  authorize,' 
and  subject  to  the  following  rules  in  the  absence  of  such 
authorized  exceptions: —  (W.  §  1841.) 

Par.  (a).   The  party  demanding  the  sequestration  cannot 

1319  as  of  right  insist  on  the  indvMon  of  specific  persons  in  the 
order. 

Par.  (&).    The  party  against  whom  the  demand  is  made 

1320  cannot  as  of  right  insist  on  the  exemption  of  specific  persona 
from  the  rule; 

(1)  except  for  his  attorney  or  counsel  actively  engaged 
in  the  conduct  of  the  trial ; 

[(2)  and  except  for  himsdf  the  party;  ]  •  [but  in  such 
case  the  judge  may  require  the  party  so  exempted  to 
testify  first  of  the  witnesses  on  his  side  ]].  ** 

Cross-reference.  For  the  rule  of  some  States  requiring  a 
party  to  testify  first  in  ail  cases,  see  Rule  163,  Art.  1  (post, 
i  1353). 

Art.   4.     Disqualification  for   Disobedience.     The   judge 

1321  may  exclude  from  testifying  a  person  who  has  knowingly 
disobeyed  an  order  of  sequestration,  [provided  the  party  for 
whom  he  is  offered  has  connived  at  the  disobedience}.'  — 
(W.  §  1842.) 

'  There  is  difference  of  ruling  here. 

'  It  is  generally  conceded,  except  as  noted  in  Par.  (b),  that 
the  trial  Court's  discretion  controls. 

'  The  great  majority  of  Courts  and  statutes  accept  this 
clause. 

*This  should  be  added,  to  lessen  the  dangers  of  the  fpre- 
going  clause;  but  it  is  not  law  except  in  Tennessee. 

*  A  large  minority  of  Courts  add  this  proviso. 
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SCB-TITLE  V: 

DISCX>VERY  OF    EVIDENCE   BEFORE   TRIAL   TO  THE 

OPPOXEST 

RULE  16L    General  PrineipLt.    Whenever  a  party  has  been 

1325  duly  called  upon  before  trial,  by  the  opponent,  in  pnmiance 
of  the  icMoimng  rules  Qor  by  apedal  order  of  Goiirt]^'  to  dis- 
ckwe  before  trial 

(1)  the  contents  of  any  dociufUfily 

(2)  or,  the  na$ne  of  any  trtfaiett, 

(3)  or,  the  tenor  of  his  own  lestimoniaL  knowiedge^ 

[[(4)  or,  the  tenor  of  any  other  expected  witnen*  tetUwumjf^ 
(5)  or,  the  nature  of  any  expeded  evidential  fad^ '  and 
fails  to  comply,  the  e%idenoe  thus  withheld  may  be  exduded 
by  the  Court,  if  offered  by  the  party  at  the  trial;  [and  the 
Court  may  further  compel  obedience  to  the  order  or  may 
direct  a  nonsuit  or  a  default  or  may  strike  out  a  pleading,  as 
seems  fit].'  —  (W.  \\  1845-1847.) 

(Reamm  and  Policy.  The  disclosure,  before  triaL  of  the  ht- 
formation  which  a  party  posBesses,  involves  the  risk  that  an 
unscrupulous  opponent  will  tamper  with  witnesses  or  manu- 
facture counter-evidence.  This  nsk,  however,  does  not  apply 
to  the  party's  own  testimony,  nor  to  documents,  chattels,  or 
premises  having  evidential  uses.  But  the  advantages  of  such 
disclosure  are  important.  In  fairness,  it  enables  an  opponent 
to  pToU'ci  himself  against  falsities  and  to  seareh  for  counter- 
evidonce.  In  larger  aspects,  it  tends  to  diminish  misguided 
litigation,  by  exposing  to  each  of  the  parties  the  respective 
strffiigths  atid  weaknesses  of  their  cases.  In  these  respects 
it  is  as  essential  a  feature  of  sound  policy  as  are  the  pleadings 
themselves.  The  law  has  gradually  come  to  enlarge  the  scope 
of  this  compulsory  discovery  before  trial.) 

[[Art.   1.     Circumsianlial  Evidence,     Wherever  any  fact 

1326  circumstantially  evidential  is  inadmissible  partly  or  whoUy 

*  These  clauses  are  not  3ret  law.  The  scope  of  discoveiy 
thus  far  is  recognized  for  the  first  three  classes  only,  and 
under  specific  rules,  not  entirely  in  the  Court's  discretion. 

'  Courts  and  statutes  do  not  all  recognize  these  several 
modes  as  available,  except  in  chancery. 
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because  of  the  risk  of  unfair  surprise,  t.  e.  the  risk  that,  if  the 
testimony  to  it  were  false,  the  opponent  for  lack  of  prior 
notice  of  its  offer  would  be  at  the  trial  unprepared  to  refute 
its  falsity,  the  party  desiring  to  offer  it  may  do  so  if  he  has 
before  the  offer  given  to  the  opponent  such  notice  as  the  Court 
may  deem  reasonable  and  if  the  Ck>urt  finds  no  other  policy 
violated  by  the  evidence. 
This  rule  is  applicable  to  offers  of 

(1)  particular  misconduct  to  impeach  the  character  of  a 
witness,  under  Rule  101  (ante,  §  532), 

(2)  particular  errors  of  testimony  to  impeach  a  witness, 
under  Rule  107  (ante,  §  567), 

(3)  particular  acts  to  evidence  the  character  of  any  person, 
other  than  the  accused  in  a  criminal  case,  or  the  intent,  motive, 
etc.,  of  any  person,  under  Rules  43  to  68  (ante,  §§  218-336), 

(4)  particular  events,  instances,  etc.,  to  show  the  nature  or 
condition  of  a  place  or  thing,  under  Rule  73  (ante,  §  344).]] ' 
—  (W.  §  1849.) 

Art.  2.     Testimonial  Evidence  in  Criminal  Cases.    In  a 

1327  criminal  cause,  the  accused  shall  be  furnished,  on  application 
after  indictment  found ,  [or  information  filed,]  a  list  of  the 
witnesses  for  the  prosecution;  subject  to  the  foUowing 
exceptions  and  distinctions: —  (W.  §§  1851-1854.) 

Par.  (a).    The  list  shall  indvde  the  names  and  addresses 

1328  *  [of  the  witnesses  examined  before  the  grand  jury.] 

'[or,  for  an  information,  of  the  witnesses  known  to 

the  prosecuting  attorney  at  the  time.] 

^[of  all  the  witnesses  intended  to  be  used   on   the 
trial.] 


1329        be 


Par.  (&).    The  tim£  and  m/>de  of  furnishing  the  list  shall 


*  This  is  not  law  anywhere,  but  ought  to  be,  so  as  to  give 
flexibility  to  the  existing  rules. 

'  Almost  aU  States  make  this  provision. 

*  About  ten  States  provide  thus.    It  is  complementary  to 
the  first  clause. 

^  This  is  the  English  and  Federal  rule,  followed  in  two  or 
three  States.    It  is  exclusive  of  the  other  two  clauses. 
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'  [at  the  time  of  returning  the  indictment,  by  filing 
the  list  therewith.] 

'[or,  for  an  information,  at  the  time  of  filing  it, 
by  filing  the  list  therewith,  and  later,  by  filing  a  supple- 
mentary list  of  witnesses  later  known  to  him,  on  appli- 
cation by  the  accused,  or  at  such  times  as  the  rule  of 
Court  prescribes.] 

'[on  application  by  the  accused  at  any  time  after 
indictment  returned.] 

Par.  (c).    The  trial  Court  has  discretion  to  admit  any 
1330        person    as  witness  whose   name   as   a  possible  witness 
was  before  trial   known  to  the  accused,  or  whose  testi- 
mony would   for   any  other   reason   not    cajise   unfair 
surprise;  this  rule  may  be  applied  to  admit 

*  (c)  (1)  A  person  who  was  examined  before  the 
grand  jury  and  therefore  ought  to  have  been  listed, 
under  Par.  (a),  but  was  not;  * 

(2)  A  person  who  was  not  examined  before  the 
grand  jury,  and  therefore  need  not  have  been  listed, 
under  Par.  (a),  and  was  not;  [and  in  such  case  his  admis- 
sion as  a  witness  shall  be  as  of  right].* —  (W.  §§  1852, 
1855.) 

'  (cc)  (1)  A  person  who  was  known  to  the  prosecut- 
ing attorney,  and  therefore  ought  to  have  been  listed, 
under  Par.  (a),  but  was  not;  • 

(2)  A  person  who  was  not  known  to  the 
prosecuting  attorney,  and  therefore  need  not  have 
been  listed,  under  Par.  (a).*  —  (W.  §  1853.) 

*°  (ccc)  A  person  whose  name  was  not  upon  the  list 
furnished,  or  was  so  misdescribed  as  not  to  be  identi- 

'  This  clause  belongs  with  the  first  clause  of  Par.  (a). 
'  This  belongs  with  the  second  clause  of  Par.  (a). 
'  This  belongs  with  the  third  clause  of  Par.  (a).    The  time 
varies  in  each  statute. 

•  This  clause  belongs  with  the  first  clause  of  Par.  (a). 

•  Two  or  three  States,  anomalously,  denv  this. 

•  A  large  minoritv  of  Courts  thus  treat  Cf.  (2). 

^  This  belongs  with  the  second  clause  of  Par.  (a). 

•  A  few  Courta  possibly  deny  this. 

•  None  deny  this. , 

^  This  belongs  with  the  third  clause  of  Par.  (a). 
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fiable;  and  in  such  case  the  witnesB  shall  be  excluded 
as  of  right;  ^ 

but  where  no  list  at  all  was  fumtshed,  and  the  accused 
might  have  had  it  upon  motion  before  trial,  no  witness 
shall  be  excluded  for  this  reason.  —  (W.  §  1854.) 

^Par.  (d).     The  prosecution  may  on  motion  obtain 
1331        before  trial  a  list  of  the  accused's  expected  witnesses.]] ' 


Art.  3.    Te^monial  Evidence  in  Civil  Cases.     In  anv  civil 

1332  case  a  judge  may  on  motion  of  a  party  order  any  other  party 
before  trial  to  make  disclosure  of  the  following  sorts:'  — 
(W.  i  1856.) 

Par.  (a).    The  personal  testimony  and  admissions  of  the 
examined  party; 

1333  \[Par.  (h).   The  names  of  his  expected  witnesses ;  ]]  * 

^Par.  (c).    The  important  evidential  facts  expected  to 

1334  be  offered.]]  * 


[Art.  4.    Documents.    In  any  civil  case  a  judge  may  on 
1335  motion  by  a  party  before  trial  order  any  other  party 

to  allow  an  inspection,  by  the  first  party  or  his  attorney  or 
witnesses, 

or  to  furnish  a  copy, 
or  to  do  both, 
as  to  any  document  in  his  control  relating  to  any  matter  in 
question  in  the  cause, 

except  so  far  as  any  privilege  would  prevent  disclosure  at 
the  trial,  and  except  so  far  as  the  judge  may  deem  the  dis- 

*  This  is  law,  but  is  unsound;   the  trial  Court's  discretion 
ought  equally  here  to  control. 

'  This  is  not  law  anywhere;   but  it  ought  to  be. 
'This  is  covered  by  statutes  and  rules  of  court  having 
varsriog  detaUs  not  here  represented. 

*  No  Court  or  statute  does  this;   but  why  notf 
'  Few  Courts,  if  any,  go  this  far. 
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closure  unnecessary  for  the  purposes  of  justice.]  *  —  (W 
§§  1857-1859.) 

[Par.  (a).    The  party  on  whom  the  order  is  asked  may 

1336  be  required  also  to  state  what  documents  are  in  his  pos- 
session and  what  is  his  knowledge  as  to  the  whereabouts  of 
any  document.] " 

Distinctions.  (1)  Whether  there  is  a  parties  privilege  at 
the  trial  to  withhold  documents  is  dealt  with  in  Rule  201. 
Art.  8  {post,  i  1702);  the  privile«;e  at  trial  is  much  rarer  and 
narrower  than  the  right  to  witrmoki  disclosure  before  trial. 

(2)  A  notice  to  produce  an  original,  under  Rule  126,  Art. 
5  (ante,  §  764),  merely  serves  to  allow  the  notifier  to  use  a 
copy  at  the  trial,  if  the  original  is  not  produced  by  the  op- 
ponent. 

(3)  The  mm-'production  of  a  relevant  document  in  a  party's 
control  may  permit  a  circumstantial  inference  as  to  its  un- 
favoraUe  contents,  under  Rule  118,  Art.  6  {anJte,  §  658),  even 
though  no  order  or  request  has  been  made  under  the  present 
rule. 

(4)  A  rule  requiring  a  copy  of  a  document  to  be  annexied 
to  the  party's  pleading  is  a  rule  of  pleading,  not  here  involved. 

[Par.  (6).    A  party,  even  though  not  ordered  or  re- 

1337  quested  before  trial,  may  be  required  to  furnish  to 
the  other  party,  a  reasonable  time  before  trial,  a  copy 
of  a  document  in  a  third  person's  possession,  as  a  condition 
precedent  to  using  such  a  cx)py  in  evidence,  in  the  follow- 
ing classes  of  documents: 

(1)  Recorded  deeds; 

(2)  Abstracts  of  title.]  • 

[Art. '5.    Premises,  Chattels.    In  any  civil  case  a  judge  may 
1339  on  motion  by  a  party  before  trial  order  any  other  party  to 
allow  the  detention,  preservation,  inspection,  or  sampling, 

■  Nearly  every  State  has  a  statute  similar  to  this,  though 
none  are  worded  precisely  as  above.  The  Fed^al  statute 
and  a  few  others  have  sometimes  been  construed  not  to  compel 
any  disclosure  before  trial.  The  scope  of  the  disclosure  is 
unwisely  limited,  in  some  jurisdictions,  to  documents  affecting 
the  applicant's  case:  here  preserving  the  chancery  rule. 

'  This  is  attainable  under  Art.  3,  but  ought  equally  to  be 
available  here,  and  is  so,  by  some  statutes. 

'  In  several  States  a  statute  of  this  sort  is  found. 
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(1 )  of  any  place  or  thing  relating  to  a  matter  in  the  cause, 

(2)  by  a  party  or  his  attorney  or  expected  witnesses, 
except  so  far  as  any  privilege  would  prevent  disclosure  at 
the  trial,  and  except  so  far  as  the  judge  may  deem  the  dis- 
closure  unnecessary  for   the   purposes  of   justice.]  *  —  (W. 
1 1862.) 

Cross^eference.  For  a  similar  provision  giving  to  the  judge 
the  power  to  order,  on  his  own  motion,  such  inspection  by 
expert  wUneaaea  called  by  the  judge,  see  Rule  224,  post,  §  1990. 

Par,  (a).    The  inspection  of  the  body  of  the  opponent 

1340  party  before  trial  may  be  ordered,  as  provided  in  Rule 
208,  Art.  8  (post,  §  1702). 

Art.  6.    Application  of  these  Rules  to  Third  Persons.    A 

1341  party  may  not  obtain  inspection,  production,  or  testimony 
before  trial,  in  the  foregoing  manner,  from  a  third  person  not 
a  party  to  the  cause ; 

subject  to  the  following  exceptions  and  distinctions: 

Par,  (a).  The  testimony  of  a  third  person  may  be 
obtained 

(1)  After  suit  begun,  by  deposition  taken  de  bene 
for  the  causes  specified  in  the  Code  of  Procedure;  but 
not  otherwise.  —  (W.  §  1856,  n.  5.) 

[(2)  Before  suit  begun,  on  motion  granted  by  judge, 
when  the  third  person  is  expected  to  be  made  a  party 
and  his  knowledge  is  necessary  to  enable  suit  to  be 
begun.]' 

[Par.  (6).    A  document  in  the  control  of  a  third  person 

1342  may  on  motion  be  ordered  to  be  produced  or  to  be  sub- 
mitted for  inspection  or  copy  or  both,  after  suit  begun, 
whenever  the  judge  deems  it  useful  for  the  purposes  of 
justice,  and  except  so  far  as  any  privilege  would  prevent 
disclosure  at  the  trial].'  — (W.  §1858,  n.  17,  §1859, 
n.  15.) 

>  British  jurisdictions  and  a  few  American  States  have  such 
a  statute;  the  phrasings  vary.  Chancery  powers  would  suffice 
without  statute. 

'  This  is  a  matter  of  chancery  practice  seldom  covered  by 
statutes. 

'  This  is  the  law  in  a  few  jurisdictions  only,  but  ought  to  be 
everywhere. 
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[Par.  (c).    A  place  or  thing  in  the  control  of  a  third 

1343  person  may  on  motion  and  order  be  subjected  to  detention^ 
preservation,  inspection,  or  sampling,  on  the  same  con- 
ditions as  in  Par.  (6)].»  —  (W.  §  1862.) 

[[Art.  7.    Application  of  these  Rules  to  Criminal  Cases. 

1344  The  foregoing  niles  of  Articles  4  to  6  are  applicable  in  criminal 
cases,  except  so  far  as  the  privilege  against  self-crimination 
prevents.ff  —  (W.  §  1858,  n.  16,  §  1862,  n.  8.) 

Cross-reference.  For  the  bearing  of  the  privilege  against 
self-crimination,  see  Rule  203  {post,  §  1730). 

Art.  8.    Document  Used  hut  not  Offered  at  Trial.    A  party 

1345  having  a  document  at  the  trial,  and  intending  to  use  it  in  evi- 
dence, must  permit  the  opponent,  on  request,  to  inspect  it 
even  before  formal  offer,  in  the  following  cases :  —  (W.  §  1861 .) 

(1)  When  it  is  shown  to  a  witness  to  aid  his  recoUec- 
tion,  under  Rule  88  or  Rule  89  (anU,  §§  431,  444); 

(2)  When  it  is  shown  to  a  witness  to  identify  or 
authenticate,  and  the  opponent  desires  to  cross-examine 
the  witness  as  to  the  document. 

Distinguish  (1)  the  rule  that  the  opponents  inspection  of  a  docu- 
ment produced  on  demand  for  nis  use  makes  the  whole  of  the 
document  evidence  (Rule  187,  post,  §  1589). 

(2)  the  rule  that  a  document  used  to  impeach  a  witness  by 
an  inconsistent  statement  must  be  shoum  to  the  witness  before 
asking  him  about  it  (Rule  127,  Art.  4,  ante,  {  812). 

*  This  is  as  yet  law  in  probably  British  jurisdictions  alone. 
But  it  is  a  sensible  rule,  much  needed  in  many  classes  of 
litigation. 

'  Presumably  none  of  the  rules  would  now  be  applied 
in  criminal  cases.  But  why  not?  Moreover  the  accused 
would  equally  obtain  the  benefit  of  them  against  the  proae- 
cution. 
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TITLE  IV: 
SmPLIFICATIVE  RULES 

SUB-TITLE  I: 
ORDER  OF  INTRODUCING   EVIDENCE 

RULE  162.     General  Principle.     In  introducing  any  par- 

1350  ticular  witness  or  any  particular  topic  or  piece  of  evidence, 
the  time  thereof,  with  reference  either  to  the  stage  of 
the  case  or  of  a  witness'  examination  or  to  the  introduction 
of  any  other  evidence,  is  determined  by  the  trial  judge,  under 
the  circumstances  of  the  particular  caae.^  —  (W.  §  1867.) 

• 

Subject  to  an  express  ruling  by  the  trial  judge,  the  pro- 
vifflons  of  Rules  163  and  164  (post,  {§  1352-1380)  are  to  be 
observed  for  this  purpose. 

(Rea9(m  and  Policy,  Some  conventional  order  for  the  intro- 
duction of  evidence  is  desirable;  first,  to  make  the  mass  of 
evidence  more  intelligible  to  the  tribunal;  secondly,  to  make 
it  possible  for  the  parties  to  prepare  themselves  to  meet  the 
opponent's  case;  and,  thirdly,  to  check  the  laxity  which  heed- 
Igbs  and  incompetent  counsel  would  indulge  in  if  not  forced 
by  rules  to  be  orderly.  Nevertheless,  the  varieties  of  situa- 
tion in  each  litigation  are  such  that  a  rigid  system  of  rules 
would  too  frequently  suppress  valuable  evidence;  hence  a 
safeguard  must  be  provided  in  the  trial  Court's  discretion. 
Further,  to  avoid  the  injustice  and  expense  of  new  trials  for 
relatively  minor  reasons,  this  discretion  must  be  absolute.) 

Art.  1.    Waiver.    Either  party  may  by  express  or  implied 

1351  waiver  lose  the  use  of  any  of  the  ensuing  stages  of  evidence, 
or  the  order  of  evidence  regularly  provided  therefor;  and  in 
such  a  case  the  trial  Court's  ruling  is  necessary  for  restoring 
the  rule  thus  waived.' 

*  This  is  universally  conceded  in  theory,  but  seldom  prac- 
tically enforced  by  Supreme  Courts.  It  is  merely  a  special 
extension  of  Rule  18  (anie,  {  49). 

'There  is  little  authority;  but  the  subject  ought  to  be 
thus  regulated. 
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Topic  A: 
Order  of  Evidbnce  in  Stages  of  the  Whole  Case 

RULE  163.    General  Principle.    (1)   The  stages  of  the  whole 

1352  case,  for  the  introduction  of  evidence  by  the  respective 
parties,  are  as  follows: 

1.  Putting  in  the  Case  at  Large. 
a.  Proponent's  Case  in  Chief. 

6.  Opponent's  Case  in  Reply, 
c.  Proponent's  Case  in  Rebuttal. 

d.  Opponent's  Case  in  Rejoinder. 

2.  Case  Closed. 

a.  By  proponent.  6.   By  opponent. 

3.  Argument  begun. 

4.  Charge  given. 

5.  Jury  retired. 

(2)  The  general  rule  for  the  time  of  introduction. of  evi- 
dence is  that  all  evidence  must  be  introduced  at  the  earliest 
stage  when  it  is  appropriate  and  feasible  to  introduce  it;  and, 
conversely,  that  at  a  later  stage  evidence  is  not  admissible 
which  was  appropriate  and  feasible  to  introduce  at  any  earlier 
stage.  —  (W.  §  1866.) 

(Reason  and  Policy.  There  are  three  possible  methods  of 
dealing  with  the  stages  of  the  case.  One  is  to  make  no  rules, 
but  to  allow  the  parties  at  any  time  to  rebut  the  topic  momen- 
tarily brought  out  by  a  witness,  each  interrupting  the  other 
in  turn  and  irregularly.  A  second  and  opposite  method  is 
I  to  allot  only  two  fixed  stages,  obligine  first  one  party  to  put 

in  all  of  his  evidence,  and  then  the  otner  to  put  m  all  of  nis. 
The  third  is  to  oblige  each  party  to  put  in  at  once  all  that 
is  then  appropriate,  and  to  permit  at  a  later  stage  that 
evidence  only  which  has  been  made  necessary  to  rebut  the 
opponent's  intervening  evidence.  The  last  is  the  method 
of  our  law.  It  purports  to  obtain  the  maximum  of  clearness 
with  the  minimum  of  rigidity.) 

Art.  1.     Specific  Rules  applicable  to  Either  Party.    The 

1353  following  rules  apply  to  specific  topics  and  witnesses  irre- 
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spective  of  the  party's  stage  of  the  case: — (W.  §§1869, 
1870.) 

Par.  (a).    In  trecLsarif  the  overt  act  must  be  evidenced 

1354  as  provided  in  Rule  179,  Art.  I  {post,  §  1503). 

Par.  (&).     In  other  criminal  cases,  the  corpus  ddicU 

1355  must  be  evidenced  as  provided  in  Rule  181,  Art.  2  {po9t, 
§  1536). 

Par,  (c).    In  evidencing  a  co-conspirator^s  admissions^  the 

1356  conspiracy  must  be   evidenced  as  provided   in  Rule  21, 
Art.  2  {arUe,  §  687). 

Par.  (d).    In  evidencing  a  copy  of  a  documerUf  the  loss 

1357  and  execution  of  the  original  must  be  evidenced  as  provided 
in  Rule  126,  Art.  2  (ante,  §  751). 

[Par.  (e).    In  using  a  party  as  witness,  he  must  testify 

1358  first  of  the  witnesses  on  his  side.]  ^ 

Cross-reference,  For  the  rule  that  the  party  must  testify 
first  if  ne  does  not  go  out  with  the  other  witnesses  when 
sequestrated,  see  Rule  160,  Art.  3  (anU,  i  1318). 


Art.  2.  Same:  Condiiiondl  Relevancy.  Where  two  or 
1360  more  evidential  facts  are  so  connected,  under  the  issues,  that 
the  relevancy  or  the  materiality  of  one  depends  upon  another 
not  yet  evidenced,  and  the  party  is  unable  or  unwilling  to 
introduce  them  both  at  the  same  moment,  the  following  rules 
apply:— (W.  §1871.) 

Par.  (a).  If  the  fact  ofTered  has  an  apparent  relevancy 
or  materiality  to  the  case,  it  is  admissible  unconditionally. 

Par.  (h).  If  the  fact  ofTered  has  no  apparent  relevancy 
or  materiality,  the  offering  counsel  may  be  required  by 
the  Court,  as  a  condition  precedent, 

(1)  to  state  the  supposed  connecting  facts, 

(2)  and  to  promise  to  evidence  them  later. 
except  that   a  counsel  cross-examining  need  not  make 
such  a  statement. 

*  A  few  States  so  provide. 
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Par.  (c).  If  a  promise  thus  made  is  not  fulfilled,  the 
Court  may  strike  out  the  evidence  thus  conditionally 
admitted,  if  a  motion  is  made  by  the  opposite  party.' 

Illustration.  In  an  action  to  set  aside  a  deed  made  in  fraud 
of  creditors,  the  plaintiff  claiming  as  assignee  of  the  creditors' 
grantee  M,  the  judgment  and  the  execution-deed  mav  be 
evidenced  first,  because  their  connection  is  apparent,  and  the 
deed  from  M  to  the  plaintiff  can  be  evidenced  later.  But  if 
the  plaintiff  offered  to  e>(idence  admissions  of  K  that  the 
land  was  sold  in  fraud  of  creditors,  these  would  be  apparently 
irrelevant,  and  the  plaintiff  mieht  be  required  to  state  that 
K  was  said  to  be  the  defendanPs  agent  to  transfer  to  R  in 
fraud  of  the  creditors  and  to  promise  the  introduction  of  such 
evidence. 

Art.  3.    Proponent's  Case  in  Chief.    In  the  proponent's 

1361  case  in  chief  all  facts  and  witnesses  relevant  to  sustain  his 
allegations  in  the  issues  as  defined  by  the  pleadings  must 
then  be  introduced  (pursuant  to  the  general  Rule  above).  — 
(W.  §  1873.) 

Art.  4.     Opponent's  Case  in  Reply,     The  facts  and  wit- 

1362  nesses  relevant 

(1)  to  sustain  the  allegations  of  the  opponent  in  the  issues 
as  defined  by  the  pleadings,  and 

(2)  to  deny  or  to  explain  away  the  evidential  facts  of  the 
proponent  adduced  to  sustain  his  allegations, 

are  to  be  introduced  according  to  the  following  rules:  — 
(W.  §  1872.) 

Par,  (a).    None  may  be  introduced  by  the  opponent 

1363  untU  the  proponent  has  finished  his  case  in  chief, 

(1 )  except  that  he  may  do  so  on  cross-examination  of 
a  witness  of  the  proponent,  as  provided  by  Rule  164, 
Art.  4  (post,  §  1376), 

(2)  and  except  that  he  may  read  the  remainder  of  a 
document  partly  read  by  the  proponent,  as  provided  by 
Rule  185  (post,  §  1575).* 

Par.  (b).   All  must  be  introduced  during  the  opponent's 

1364  ease  in  reply  and  without  reserving  any  for  a  later  stage. 

'  In  perhaps  a  few  Courts  no  motion  is  required;  but  this 
is  unsound.' 

'  There  is  little  authority;  but  this  is  fair. 
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Art.  5.    Proponent's  Case  in  RebitUal.   The  proponent  may 

1365  in  his  case  in  rebuttal  introduce  facts  and  witnesses  appro- 
priate to  deny,  explain,  or  discredit  the  facts  and  witnesses 
adduced  by  the  opponent; 

but  not  any  facts  or  witnesses  which  might  appropriately 
have  been  introduced  in  the  case  in  chief.  —  (W.  §  1873.) 

Illustration,  In  probating  a  will,  the  proponent  is  entitled 
to  a  presumption  of  sanity  of  the  testator,  on  evidence  of 
the  testator's  due  execution  of  the  document;  hence,  he  need 
not  in  his  case  in  chief  introduce  any  witness  to  sanity;  and 
hence,  if  the  opponent  disputes  the  sanity  and  intraduees 
evidence  on  that  issue,  the  proponent  may  introduce  witnesses 
to  sanity,  in  his  case  in  rebuttal,  for  that  is  the  first  appropriate 
stage.  But  if,  by  the  rule  in  a  few  States,  the  proponent 
raises  no  presumption  of  sanity  by  merely  the  evidence  of 
execution,  and  must  also  introduce  some  express  testimony 
to  sanity,  this  is  an  appropriate  stage  for  all  his  evidence 
of  sanity,  and  it  must  then  be  introduced,  leaving  for  re- 
buttal that  only  which  is  specifically  needed  in  rebuttu. 

Art.  6.     Opponent's  Case  in  Rejoinder,  and  Subsequent 

1366  Stages.  In  the  opponent's  case  in  rejoinder,  and  in  subsequent 
stages  for  either  party,  facts  and  witnesses  may  be  intro- 
duced which  are  appropriate  to  deny,  explain,  or  discredit 
the  facts  and  witnesses  adduced  by  the  opponent  in  the  next 
preceding  stage  of  the  case;  but  no  others.  —  (W.  §§  1874, 
1875.) 

• 

Art.  7.    Case  Closed,  Argument  Begun,  etc.    Neither  party 

1367  shall  introduce  any  facte  or  witnesses 

Par,  (a)  after  he  has  declared  his  evidence  to  be  all 
introduced  and  his  case  closed; —  (W.  §§  1876,  1877.) 

Par,  (6)  after  the  argument  is  begun; —  (W.  §  1878.) 

Par,  (c)  after  the  judge's  charge  is  given ; —  (W.  §  1879.) 

Par.  (d)  after  the  jury  has  retired.  —  (W.  §  1880.) 

Topic  B: 

Order  of  Evidence  in  the  Examination  op  an 

Individual  Witness 

RULE  164.    General  Principle,    (1)  The  stages  of  examina- 
1369  tion,  for  the  testimony  of  an  individual  witness,  are  as  follows: 
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1.  Original  CaU 

a.  Direct  examination  (by  the  proponent). 

6.  Cross-examination  (by  the  opponent). 
c.  Re-direct  examination. 

d.  Re-crosEHexamination 
and  so  forth. 

2.  Recall 

a.   For  direct  examination.        6.  For  cross-examination. 

3.  Re-call;   and  later  recalls. 

(2)  The  general  rule  for  the  order  of  examination  of  all 
witnesses  and  of  individual  witnesses  is  as  follows: 

Par.  (a).    Each  witness  shall  be  examined  by  compleiing 

1370  all  the  stages  before  another  witness  is  called. 

Par.  (6).     In  each  stage  of  examination  all  matters 

1371  appropriate  to  thai  stage  must  be  completely  examined,  and, 
conversely,  no  matters  can  be  examined  at  a  later  stage 
which  were  appropriate  at  an  earlier  stage.  —  (W.  §  1882.) 

(Reason  and  Policy.  There  are  three  possible  methods  of 
allotting  the  stages  of  examination.  One  is  to  fix  no  rule, 
but  to  ^low  either  party  to  interrupt  the  other's  examination 
by  asking  questions  bearing  on  those  just  answered,  or  to 
call  another  witness  on  the  same  topic,  thus  aimins  at  continu- 
ity of  topics.  A  second  is  to  allow  each  party  to  finish  his  ex- 
amination of  all  his  witnesses,  before  the  other  party  examines 
any  of  them.  A  third  is  to  require  each  party  to  finish  his 
examination  of  each  witness,  so  far  as  possible  before  any  other 
witness  is  called.  The  third  is  the  metnod  of  our  law,  and  aims 
at  obtaining  the  maximum  of  continuity  of  topics  consistent 
with  the  oraerly  disposal  of  each  witness'  testunony.) 


Art.  Is    Rides  applicable  to  Specific  Topics.      The  following 
1372  rules  apply  to  specific  topics  irrespective  of  the  party  or 
stage  of  examination: 

Par.  (a).  Where  the  execution  of  a  document  is  sought 
to  be  evidenced,  and  a  witness  has  testified  to  the  execu- 
tion of  the  document  shown  to  him  for  the  purpose,  it 
must  be  offered  in  evidence  before  the  close  of  that  stage 
of  examination  of  the  witness,  in  order  that  the  other  party 
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may  have  an  opportunity  to  examine  upon  it  befoie  the 
witne»  leaves.'  —  (W.  §§  1883,  1884.) 


Abt.  2.    Rtdet  appUeabU  to  Stages  in  genmx^L.  The  following 
rules  apply  to  the  stages  in  general,  irreflpective  of  parties: 

Par,  (a).    A  party  who  waives  the  use  of  a  stage  of  the 

1373  examination  will  not  lose  it  under  Rule  162,  Art.  1  (onle, 
§  1351),  if  he  expressly  reserves  it  for  a  qpecified  later 
time.— (W.  §1884.) 

Par.  (6).    Where  there  are  two  or  more  parties  on  one 

1374  side,  there  is  no  specific  rule  for  the  order  of  their  examini^ 
tions.  — (W.  §1884.) 

Cross^eference.    For  the  rule  as  to  number  of  examiners  for 
a  single  party,  see  Rule  92,  Art.  5  (arils,  {  473). 

Art.  3.    Direct  ExaminaJtUm.    On  the  direct  ezaminadon 

1375  the  calling  party  must  by  his  questions  seek  to  obtain  all  the 
testimony  which  that  witness  is  qualified  to  give  in  support 
of  the  party's  allegations  on  the  issues  as  defined  by  the  plead- 
ings (pursuant  to  Par.  2  (6)  of  the  general  Rule  above).  — 
(W.  §  1883.) 

Art.  4.     Cross-examination.    On  the  cross-examination, 

1376  the  party  may  by  his  questions  seek  all  facts  tending  to 
imp)each  the  personal  credit  of  the  witness  under  Rules 
96-122  (an/c,  §§500-724); 

and,  in  addition, 

(a)  '  [All  facts   referred   to  by  the  wOness  in  his  direct 
examination,  and  no  others.] 

(aa)  *  [All  facts  connected  with  the  matters  referred  to 
by  the  vntness  in  his  direct  examination,  and  no  others.] 

(aaa) '  [All  facts  which  tend  to  disprove,  modify,  or 

^  lliere  is  little  authority  here,  but  it  supports  this  rule  of 
fairness. 

'  'Riese  are  three  varieties  of  the  inferior  and  quibbling  rule 
accepted  in  many  States. 
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explain  the  facts  referred  to  hy  the  witness  on  his  direct 
examination,  and  no  others.] 

(6)  *  [Ail  facts  which  tend  to  disprove,  modify,  or  explain 
the  proponent's  case,  and  no  others.] 

(c) '  [All  facts  material  and  relevant  to  the  issues, 
including  facts  relating  to  the  cross-examiner's  ovm  affirmor 
tive  case.]  —  (W.  §§  1885-1890.) 

Illustration.  In  an  action  on  a  note  made  to  M  and  indorsed 
to  P,  with  a  plea  of  fraudulent  representations  by  M  and 
notice  by  P,  the  making  of  the  note  is  evidenced  by  M, 
testifying  on  direct  examination  to  the  sin^e  fact  of  its 
signature  being  the  defendant's.  On  cross-examination,  the 
defendant  under  Forms  (a),  (aa),  and  {aaa),  cannot  question 
M  as  to  the  fraud  and  the  notice;  under  Form  6,  he  mi^t 
question  him  as  to  the  fraud  but  not  as  to  the  notice;  under 
Form  c  he  could  question  him  as  to  the  whole  case. 

Cross^eferences.  (1)  The  exclusion  of  hearsay  statements 
for  lack  of  the  opportunity  to  cross-examine  is  dealt  with  in 
Rule  135  (ante,  §  913). 

(2)  The  kinds  of  discrediting  facts  admissible  to  impeach 
a  witness*  character j  but  only  on  cross-examination,  are  dealt 
with  in  Rule  105,  Art.  2  {anU,  §  552). 

(3)  The  form  and  manner  of  questions  put  on  examination 
(leading,  misleading,  abusive,  etc.)  are  dealt  with  in  Rule  92 
{ante,  §§  461-475). 

(4)  The  accused* s  waiver  of  privilege  so  as  to  be  compellable 
to  answer  on  cross-examination  is  dealt  with  in  Rule  203, 
Art.  6  {post,  i  1749). 


[Par.  (a).    The  opponent,  when  prevented  by  Clauses 

1377        (a),  (aa)f  {aaa)^  or  (5),  in  Art.  4,  from  cross-examining 

on  certain  facts,  may  seek  them  by  calling  the  witness  /or 

direct  examination  at  the  later  stage  of  putting  in  his  own 

case.]  • 

Cross-reference.  The  Rules  which  would  then  affect  him  in 
dealing  with  the  witness  are  the  rule  against  impeaching 
one* 8  own  witness  (Rule  97,  Art.  6,  ante,  §  509)  and  the  rule 
against  leading  questions  (Rule  92,  Art.  1,  arUSf  §  462). 

*  This  is  the  medium  form  of  rule,  used  in  some  States. 

*  This  is  the  orthodox  common-law  rule,  the  only  sound  one; 
it  obtains  in  the  large  minority  of  States. 

*  This  rule  is  unnecessary  for  Courts  following  Clause  c. 
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[Par,  (b).     For  an  opponent  desiring  under  Clause  (c) 

1378  to  cross-examine  for  facts  relating  to  his  own  case,  the 
witness  la  deemed  >to  have  reached  the  stage  for  cross- 
examination 

if  he  has  been  questioned  by  the  other  party  and  made 
an  admissible  answer, 

or  if  he  has  produced  a  document  and  has  made  an 
answer  tending  to  prove  it; 
but  not  otherwise.]  '  —  (W.  §§  1892-1894.) 

Art.  5.     Re-Direct  Examination;    Re-Cross-Examination, 

1379  On  a  re-direct  examination  and  a  re-cross-examination  the 

party  may  seek  by  his  questions  to  obtain  such  testimony  as 

tends  to  deny,  modify,  or  explain  the  facts  answered  in  the 

next  preceding    stage  of    examination ;    and  no  others.  — 

(W.  §  1896.) 

Cross-references.     (1)   For  the  rule  as  to  repetition  of  the  same 
questions,  see  Rule  92,  Art.  4  {ante,  §  469). 

(2)  For  the  admissibility  of  irrelevant  facts  to  explain 
irrelevancies  introdticed  on  crose-examinationf  see  Rule  17 
(ante,  §  46). 

(3)  For  the  admission  of  the  whole  of  a  conversation^  see 
Rule  185  (post,  §  1575). 

(4)  For  the  classes  of  facts  admissible  to  support  a  vntnesa^ 
credit,  see  Rules  10^114  (ante,  §{  595^28). 

Par,  (a).    Stages  after  the  first  re-direct  and  the  first 

1380  cross-examination  are  allowable  on  a  ruling  by  the  trial 
Court  under  Rule  162  (anU,  §  1350).'  —  (W.  §  1897.) 

Art.  6.    RecaU.    After  the  stages  of  a  witness'  examination 

1381  are  declared  by  counsel  to  be  closed,  a  recall  for  re-direct  or 
for  re-cross-examination  is  allowable  only  on  a  ruling  by  the 
trial  Court  under  Rule  162  (ante,  §1350);— (W.  §§1898- 
1900.) 

(1)  except  where  a  party,  for  putting  facts  relating  to  his 
own  case,  under  Art.  4  above,  calls  for  the  first  time  a  witness 
already  examined  by  the  other  party; 

(2)  and  except  where  a  party  seeks,  before  impeachment 
by  self-contradiction,  to  put  the  question  required  by  Rule 
108,  Art.  3  (ante,  5  579). 

'This  rule  only  comes  into  application  under  Clause  e 
above. 
'  There  is  little  authority;   but  this  is  a  fair  rule. 
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SUB-TITLE  II: 

SUNDRY  RULES  TO  AVOID 
C50NFUSI0N  OF  ISSUES  OR  UNDUE  PREJUDICE 

Topic  A:    Circumbtantial  Evidencb 

RULE  165.    General  Principle  of  avoiding  Excessive  Con^ 

1383  fusion  of  Issues.  Wherever  the  admission  of  a  particular 
class  of  relevant  evidential  facts  woiild  tend,  by  reason  of 
the  amount  of  e\idential  data,  the  complication  of  subordi- 
nate issues,  or  the  length  of  time  spent  on  relatively  minor 
details,  to  obstruct  the  tribunal's  ascertainment  of  the  truth, 
either  by  unduly  distracting  attention  from  the  substantial 
issues,  or  by  unnecessarily  confusing  or  obscuring  them, 

the  evidence  may  be,  in  a  general  dass  of  cases  or  in  a 
particular  case, 

(1)  admitted  with  limitations  or  conditions, 

(2)  or  excluded.  —  (W.  J  1904.) 

Art.  1.    Operation  with  other  Principles,   The  present  Rule, 

1384  and  Rule  161  {ante,  §  1326;  discovery  before  trial,  to  prevent 
unfair  surprise),  and  Rule  166  {post^  §  1390;  rule  to  avoid 
undue  prejudice),  or  all  three,  may  operate  together  to  effect 
such  exclusion  or  limited  admission,  even  though  no  one  of 
the  principles  would  by  itself  have  sufficed  to  that  effect.  — 
(W.  §  1904.) 

[Art.  2.    Trial  Court's  Determination.    The  application  of 

1385  the  present  Rule,  alone  or  in  combination  with  Rule  161  or 
Rule  166,  may  in  any  case  be  made  by  the  trial  Court,  acting 
on  the  circumstances  of  each  case.] ' 

Art.  3.    Specific  Applications  of  the  Rule.    To  the  following 

1386  classes  of  evidence,  this  Rule,  alone  or  together  with  Rule 

'This  is  law  in  Massachusetts  and  New  Hampshire,  for 
some  of  the  rules  under  Art.  3;  but  otherwiBe  it  is  presumably 
not  law,  though  it  ought  to  be. 
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161  or  Rule  166,  la  applicable  as  elsewhere  defined  in  this 
Code: 

Par.  (a).  Particular  acts  of  misoonduct,  to  evidence 
the  moral  character  of  a  party  (Rules  42-49,  ante,  {§  215- 
239). 

Par.  (b).  Particular  criminal  acts,  to  evidence  tnteit, 
knowledgef  motivey  etc.  (Rule  65,  arUe,  §297,  Rule  67, 
ante,  §322). 

Par,  (c).  Particular  events  or  instances  to  evidence 
the  naiure  of  a  mackine,  highway,  or  the  like  (Rule  73, 
ante,  §344). 

Par.  (d).  Particular  acts  of  misconduct,  to  evidence 
the  moral  character  of  a  witness  (Rules  101,  105,  ante, 
§§  532,  549). 

Par.  (e).  Particular  errors,  to  evidence  the  general 
incredibUity  of  a  witness  (Rules  107, 108,  ante,  §§  567-591). 


RULE  166.    General  Principle  of  avoiding  Undue  Prejudiee, 

1390  Wherever  the  admission  of  a  particular  class  of  relevant 
evidential  facts  would  tend,  by  stimulating  an  excessive 
emotion  or  a  fixed  prejudice  as  to  a  particular  subject  or 
person  involved  in  the  issues,  to  dominate  the  mind  of  the 
tribunal  so  as  to  prevent  a  rational  determination  of  the  truth, 
and  the  evidence  having  this  tendency  is  not  important  to 
the  ascertainment  of  the  truth, 

the  evidence  may  be,  in  a  general  class  of  cases  or  in  a 
particular  case, 

(1)  admitted  with  limitations  or  conditions, 

(2)  or  excluded.  —  (W.  §  1904.) 

Art.   1.     Operation  with  Other  Principles.     The  present 

1391  Rule,  and  Rule  161  (ante,  §1326;  discovery  before  trial  to 
prevent  unfair  surprise)  and  Rule  165  (ante,  §  1384;  rule 
to  avoid  excessive  confusion  of  issues),  or  all  three,  may 
operate  together  to  effect  such  exclusion  or  limited  admission, 
even  though  no  one  of  the  principles  would  by  itself  have 
sufficed  to  that  effect.  —  (W.  §  1904.) 
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[Art.  2.    Trial  Court's  Delerminatian.    The  application  of 

1392  the  present  Rule,  alone  or  in  combination  with  Rule  161  or 
Rule  165,  may  in  any  case  be  made  by  the  trial  Court,  acting 
on  the  circumstances  of  each  case.] ' 

Art.  3.    Specific  Applicatums  of  the  R%de.   To  the  following 

1393  classes  of  evidence  this  Rule,  alone  or  together  with  Rule  161 
or  Rule  165,  is  applicable  as  elsewhere  defined  in  this  Ckxle : 

Par.  (a).  Moral  character,  to  evidence  the  doing  of  an 
act  (Rules  30-33,  arUe,  §§  130-152). 

Par.  (&).  Particular  acts  of  mucondvct,  to  evidence  the 
moral  character  of  a  party  (Rules  42-49,  ante,  }§  215-239). 

Par.  (c).  Particular  acts  of  mieoonduct  to  evidence 
intenty  knowledge,  motive,  etc.  (Rule  65,  ante,  §  297,  Rule 
67,  arUe,  §  322). 

Par,  (d).  Particular  acts  of  miecondvct,  to  evidence  a 
mtnesa'  moral  character  (Rules  101,  105,  ante,  §§  532,  549). 

Par.  (e).  Autoptic  proference  of  a  corporal  object  (Rule 
123,  anU,  §  730). 


Topic  B:     Testimonial  Evidbncb 

RULE  167.  General  Principle.  In  pursuance  of  the  principles 
14(X)  of  Rules  165  and  166,  the  testimony  .of  one  or  more  witnesaes 
may  be  excluded  or  may  be  admitted  with  limitations  or 
conditions,  in  the  classes  of  cases  herein  specified.  —  (W. 
§1906.) 

Art.  1 .  Witnesses  merely  Cumulative  in  Number.  Wherever 
1401  an  unlimited  number  of  witnesses  to  the  same  issue  would 
cause  excessive  and  unnecessary  confusion  of  evidence,  ao 
that  the  inherent  value  of  their  testimony  for  the  ascertain- 
ment of  the  truth  would  be  relatively  small  in  comparison 
with  the  general  obstruction  thereby  caused  to  the  tribimal 
in  its  determination  of  the  controversy,  the  number  of  wit- 

>  See  Note  to  {  1385. 
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nesses  may  be  limited,  by  ruling  of  the  trial  Court  upon  the 
circiunst&noes  of  the  case,  —  (W.  §§  1907,  1908.) 
provided  the  limitation  is  applicable 

(1)  only  to  the  same  issiie  of  fact  under  the  pleadings; ' 

.  (2)  and,  equally  to  all  parties  in  the  case; ' 

(3)  and,  only  after  notice  to  the  parties,  [when  feasible,] 
before  the  introduction  of  any  testimony  on  the  issue 
to  which  it  relates;  • 
but  it  need  not  be  restricted 

[(4)  to  issues  uncontro verted];  * 

[or,  (5)  to  issues  collateral  or  subordinate];  * 

[or,  (6)  to  issues  where  the  other  evidence  is  regarded  as 
sufficiently  convincing  by  the  judge.]  * 

In  the  following  classes  of  issues,  in  particular,  the  limita- 
tion may  be  applied: 

Par.  (a).    Any  issue  permitting  expert  testimony  under 

1402  Rule  83  (ante,  §  379).  —  (VV.  §  1908.) 

Cross^eference,  —  For  the  jvdge^s  power  to  call  expert  testi- 
mony, see  Rule  224,  Art.  1  {postj  §  1991). 

Par.  (b).    Any  issue  of  character  permitting  testimony 

1403  to  reputation,  under  Rules  29  to  34  {ante,  §§  126-163).  — 
(W.  §  1908.) 


Art.  2.  Jvdge  as  Witness.  A  judge  who  is  qualified  as  a 
1404  witness  and  is  sitting  in  the  trial  of  the  cause  may  give  testi- 
mony (under  the  conditions  otherwise  required  by  Rule 
156,  Art.  2,  anU,  §1270); 

provided  that  if  the  giving  of  the  desired  testimony  would 
tend  seriously  to  embarrass  his  impartial  action  as  judge, 

(1)  he  may  of  his  own  motion  transfer  the  cause  to  another 
judge,  postponing  the  trial  if  necessary; 

'  All  Courts  agree  on  this. 

•  All  Courts  agree  on  this. 

•  Some  Courts  ignore  the  bracketed  clause. 

•  Some  Courts  hold  the  contrary. 

•  Some  Courts  hold  the  contrary. 

•  Some  statutes  provide  the  contrary. 
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[(2)  or,  he  must,  on  motion  by  a  party,  transfer  the  cause 
to  another  judge.]  »  — (W.    §1909.) 


Art.  3.     Juror  as  Witness.     A  juror  who  is  qualified 

1405  witness  and  is  sitting  in  the  trial  of  the  cause  may  give  testi- 
mony (under  the  conditions  required  by  Rule  156,  Art.  1, 
ante,  §  1266),  and  may  after  testifying  return  to  the  panel ; 

[provided  that  if  the  giving  of  the  testimony  would  tend 
seriously  to  embarrass  the  juror  or  other  jurors  in  the  deter- 
mination of  the  cause,  the  judge  may 

(1)  declare  the  juror  disqualified  if  he  testifies; 

(2)  or,  may  refuse  to  permit  him  to  testify].*  —  (W.  §  1910.) 

Art.  4.     Counsel  or  Attorney  as  Witness,     A  counsel  or 

1406  attorney  of  record  in  the  cause  at  trial,  if  qualified  to  testify, 
may  give  testimony  (under  the  conditions  required  bv  Rule 
156,  Art.  3,  ante,  §  1271);  —  (W.  §  1911.) 

[provided  that  the  trial  CJourt 

(1)  may  require  the  counsel  or  attorney  to  withdraw  as 
such  from  the  cause  after  testifying; 

(2)  or,  may  refuse  to  permit  him  to  testify  where  the  pro- 
posed testimony  is  not  essential  to  the  determination  of  the 
issue,  or  where  the  counsel  or  attorney  could  by  diligence 
have  avoided  putting  himself  in  the  position  of  possessing 
useful  testimony.]' 

(Reason  and  Policy.  The  evil  moral  tendency  of  combining 
in  the  same  person  the  functions  of  witness  and  advocate  lies 
in  the  combination  occurring  habitually  or  fre<|uently,  be- 
cause thereby  the  general  conduct  of  the  profession  and  the 
public  respect  for  it  is  affected.  The  rule  of  evidence  should 
therefore  aim  to  discourage  it  as  a  habit,  and  to  permit  it 
only  when  unavoidable  and  indispensable. 

'Some  Courts  have  a  rule  practically  equivalent;  but  it 
seems  unnecessary. 

'Some  statutes  have  an  ec|uivalent  provision. 

'  Some  Courts  have  a  qualification  ccmresponding  in  prin- 
ciple to  this  proviso. 
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SUB-TITLE  III: 
OPINION  TESTIMONY 

Topic  A: 
Opinion,  in  General 

)  RULE  168.   General  Principle.    A  witness  may  not  in  hia 

1410  testimony  state  an  inference  (opinion)  from  observed  data, 

provided  the  obeerved  data  on  which  the  inference  is  baaed 
have  been  or  can  be  reproduced  and  communicated  to  the 
jury,  by  the  words  and  gestures  of  this  witness  or  others,  so 
fully,  exactly  and  adequately,  as  a  basis  for  the  inference, 
that  the  witness'  inference  (opinion)  is  merely  cumulative 
as  an  assistance  to  the  jurors  in  the  ascertainment  of  the 
truth } .» —  (W.  §§  1918-1924.) 

(Reason  and  Policy,  The  reasons  for  the  Opinion  rule  are  two. 
(1)  The  testimony  is  superfluous,  and  hence  takes  the  time 
of  the  tribunal  unneceasaril^r.  But  this  reason  is  now  void, 
for  the  time  taken  in  applying  the  rule  is  so  excessive  that 
the  waste  of  time  is  now  caused  by  the  rule  itself,  rather  than 
by  the  lack  of  the  rule.  (2)  Being  superfluous,  the  cumula- 
tion of  opinions  of  influential  or  numerous  witnesses  might 
be  abused  so  as  to  influence  the  jury  unduly  by  the  opinions 
of  the  public.  But  this  reason,  of  rare  application,  is  easfly 
corrected  by  the  trial  Court's  discretion. 

The  folio  wins  supposed  reasons  have  no  bearing.  (1) 
Opinion  versia  Tact.  There  is  no  such  valid  distinction  in 
testimony.  (2)  Usurping  the  functions  of  the  jiiry.  No 
witness  can  usurp  the  functions  of  the  jury;  therefore  the 
reason  amounts  to  nothing.) 

Art.  1 .    Ride  applied  to  a  Lay  Witness.     If  the  subject  of 

1411  the  testimony  is  one  to  which  any  lay  witness  would  be  quali- 
fied to  testify  under  Rule  83  (ante,  §379),  the  rule  admits 
his  inference, 

(1)  when  it  is  based  upon  the  condition  of  a  eorpond 
object  which  cannot  be  shoum  to  the  jurors  for  that  purpoae, 

"  This  rule  is  universally  accepted,  but  ought  to  be  aban- 
doned. With  it  would  j?o  all  the  enniiing  Rules  169-176.  For 
a  substitute,  see  Rule  168  A,  post,  {  1424. 
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in  or  out  of  court,  in  the  same  condition  as  it  was  when  the 
witness  observed  it; 

(2)  biU  not  when  it  is  based  on  data  observed  by  the  witness 
himself  but  capable  of  being  adequately  communicated 
to  the  jurors,  by  words  or  gestures,  as  defined  in  the  general 
Rule  above. 

(3)  nor  when  it  is  based  on  matters  stated  to  the  jurorB 
in  the  testimony  of  other  witnesses. 

Par,    (a).    Where  the  inference  is  allowable  to  state, 
1412        under  Clause  (2)  above,  the  witness  must  nevertheless, 
before  staling  it^  state  such  of  the  observed  data  as  are 
capable  of  being  communicated  in  words  or  gesture. 

lUustrations.  (!)  A  police  o&oer  is  called  to  testify  to  the 
condition  of  a  door  in  the  house  of  a  murder,  and  is  asked 
whether  from  the  appearance  it  was  broken  off  from  within 
or  from  without  the  house.  This  in  an  inference.  If  the  door 
is  or  can  be  shown  to  the  jurors  in  the  same  condition  as  when 
observed  by  the  officer,  his  inference  is  not  admissible. 

(2)  In  the  same  case,  the  officer  having  heard  hmnan 
noises  in  the  house  as  he  approached,  his  inference  that  th^ 
were  sounds  of  violent  quarrel,  not  of  pain  or  suffering,  is 
admissible.  But  under  Par.  (a)  he  must  first  state  all  the 
data  capable  of  being  stated  in  words  or  other  form. 

(3)  If  another  person  in  the  same  case  has  testified  that 
he  found  the  inside  handle-knob  to  be  missing,  the  officer's 
inference  from  this  that  the  door  was  opened  &om  the  out- 
side or  the  inside  is  not  permissible. 

Distinctions.  (1)  In  Illustration  (1)  above,  if  the  desired 
testimony  were  whether  a  cut  in  the  door  had  been  made  by 
a  chisel  or  by  a  gouge,  the  subject  would  presumably  require 
an  expert  carpenter,  under  Rme  83  (ante,  §  839),  and  henoe 
the  police  officer's  inference  would  be  excluded  even  if  the 
door  could  not  be  shown  to  the  jury.  Conversely,  if  the 
Court  in  such  a  case  should  rule  that  the  police-officer  could 
testify,  it  would  be  a  ruling  both  that  he  was  qualified  under 
Rule  83  and  that  his  in^rence  wsus  admissiole  under  the 
present  rule. 

(2)  In  iUustration  (2)  above,  if  the  persons  in  the  house 
were  German  and  the  police  officer  were  asked  to  state  in 
English  what  they  said,  and  the  Court  ruled  that  he  oould 
so  state,  this  would  be  a  ruling  that  he  was  qualified  under 
Rule  83,  not  a  ruling  under  the  present  Rule. 

Art,  2.    Rule  applied  to  an  Expert  Witness,    If  the  subject 
1413  of  the  testimony  is  one  for  which  an  expert  witness  would 
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be  required  under  Rule  83  (ante,  §379),  the  same  special 
experience  which  qualifies  the  witness  is  deemed  alao  to 
supply,  as  a  basis  for  inferences,  some  data  which  are  not 
possessed  by  the  jurors  as  persons  of  only  ordinary  experience ; 
and  therefore  his  inference  is  always  admissible 

(1)  whether  it  is  based  in  part  on  the  condition  of  a  corporal 
object  which  is  or  can  be  shown  to  the  jury ; 

(2)  or,  whether  it  is  based  in  part  on  data  observed  by  the 
witness  himself  and  capable  of  being  adequately  stated  to  the 
jurors; 

(3)  or,  whether  it  is  based  in  part  on  matters  stated  to  the 
jurors  in  the  testimony  of  other  witnesses. 

Illustrations.  (1)  In  Illustration  (1)  of  Art  1,  if  the  desired 
inference  is  whether  a  cut  on  the  door  had  been  made  by  a 
chisel  or  by  a  gouge,  and  an  expert  carpenter  were  ruled  to  be 
necessary,  the  carpenter's  inference  would  be  permissible  even 
though  the  door  were  before  the  jury  in  its  original  con- 
dition. 

(2)  So,  also,  in  the  same  case,  if  the  door  were  no 
longer  to  be  had,  and  the  witness  had  seen  it  shortly  after 
the  murder,  his  inference  would  be  allowable  even  though  he 
could  adequately  describe  the  position,  shape,  edges,  length 
and  depth  of  the  cut. 

(3)  In  the  same  case,  if  other  witnesses  who  had  seen  the 
door  had  testified  to  the  position,  shape,  edges,  length,  and 
depth  of  the  cut,  the  carpenter's  inference  bt^ed  on  the  data 
so  testified  to  would  be  admissible. 

Par.    (a).    Insofar  as  a  witness  called    to  testify  to  a 
1414        subject    requiring  expert   qualifications  under  Rule  83 
testifies  also  to  a  subject  not  requiring  such  qualifications, 
the  rule  of  Art.  1  applies  to  that  subject. 

Illustration,  If  the  carpenter,  in  the  foregoing  Illustration, 
should  be  asked  whether  a  door  so  treated  could  have  been . 
broken  down  by  a  woman  of  ordinary  strength,  his  inference 
would  be  excluded  if  the  inference  was  one  capable  of  bdng 
made  from  the  appearance  of  the  door,  or  from  nis  description 
of  it,  by  the  jurors  as  persons  of  ordinary  experience;  aiid  if 
not,  the  expert  data  could  be  supplied  by  a  physician,  but 
not  by  a  carpenter. 

Par,    (6).    Insofar  as  a  witness  testifies  as  an  expert  to 

1416        an  inference,  he  need  not  state  beforehand  the  data  for  his 

inference,  as  required  for  a  lay  witness  under  Par.  (a)  of 
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Art.  1,  but  may  be  required  to  state  them  on  cross-ex- 
amination, under  Rule  86,  Art.  2  (ante,  §  402). 

Art.  3.     Hypothetical  Statement  of  Data.     Insofar  as  a 

1416  witness,  qualified  as  an  expert,  testifies  to  inferences  baaed  in 
part  or  wholly  on  data  supplied  by  the  testimony  of  other 
witnesses  (under  Clause  3  of  Art.  2  above),  the  testimonial 
validity  of  his  inference,  for  use  by  the  jurors,  depends  on 
whether  the  jurors  find  ultimately  that  the  data  on  which  it 
is  based  are  correct ;  and  therefore  his  answer,  or  the  question 
of  counsel  to  which  the  answer  is  given,  must  make  substan- 
tially clear  to  the  jurors 

(1)  the  conditional  or  hypothetical  nature  of  his  inference; 
and 

(2)  the  specific  data  upon   which  it   is  based.  —  (W. 
§§672,673,683.) 

IUu9tration8.  A  medical  expert  to  the  insanity  of  a  testator 
is  desired  to  give  an  opinion  on  the  significance  of  the  tes- 
totor's  conduct.  The  expert  had  never  seen  the  testator; 
but  several  friends  of  the  testator  have  testified  to  his  improvi- 
dence in  business,  his  hallucinations,  and  violent  bnitauty  to 
his  family;  two  othersi  however,  contradict  explicitly  the 
brutal  conduct  in  the  instances  specified.  In  obtaining  the 
opinion  of  the  expert,  the  answers  must  be  made  to  depend 
on  the  correctness  of  the  other  testimony,  and  the  specific 
supposed  facts  on  which  it  rests  must  be  made  clear;  so  that 
when  the  jury  pass  upon  the  contradictory  testimony  they  may 
be  able  to  reiect  the  expert  opinion  if  it  is  based  on  the 
supposed  conduct  which  they  find  not  to  have  occurred. 

[Par.  (a).    The  h)rpothetical  specification  of  data  by 

1417  an  export  witness  is  not  necessary  insofar  as  the  data  were 
personally  observed  by  him];  *  —  (W.  §§675,  678.) 

but  the  data  are  subject  to  be  required  on  cross-ex  am  ina^ 
tion,  pursuant  to  the  general  principle  of  Rule  86,  Art.  2 
(ante,  §  402). 

Par.  (6).     The  hypothetical  specification  of  data,  for 

1418  the  purpose  of  obtaining  an  inference  or  opinion,  may  be 
used  for  any  subject  of  testimony  requiring  an  expert 
witness,  and  for  any  such  witness.  —  (W.  §  677.) 

'  Some  Courts  are  contra,  but  not  soundly. 
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Par.  (c).    The  hypothetical  specification  of  data  is  not 

1419  allowable  for  a  subject  of  testimony  not  requiring  an  expert 
witness,  —  (W.  §  679.) 

Par.  (d).     In  specifying  the  data  hypotheticaliy,  the 

1420  specification  must  be  so  made  that  the  precise  data  to 
which  the  witness'  answer  applies  are,  in  the  circumstances 
of  the  case,  svbstantiaUy  plain  to  the  jurors.*  —  (W.  §  681 .) 

In  particular,  the  following  forms  of  question  are  ordir 
narily  not  proper: 

[(1)  "  Upon  all  the  testimony  in  the  case."]  • 

[(2)  "  Upon  what  you  have  heard  of  the  testimony  in 
the  case."]' 

[(3)  "  Assuming  the  truth  of  the  testimony  for  the 
plaintiff,"  or  "  for  the  defendant."  ]  * 

[  (4)  "  Assuming  the  truth  of  the  testimony  of  wit- 
nesses A,  B,  C,  etc."  ]  • 

The  following  forms  of  question  are  ordinarily  proper: 

r(5)  "  Assuming  the  truth  of  the  testimony  of  wit- 
ness A."]  • 

Par.  (e).    The  data  specified  must  be  such  that  there 

1421  is  at  least  a  fair  possibility  of  the  jurors  finding  them  to 
be  true.  In  general,  it  suffices  if  there  is  some  evidence 
tending  to  support  the  data  specified.^  —  (W.  § 682.) 

Par.  (J).    The  data  specified  need  not  include  all  the 

1422  facts  alleged  in  the  case  of  the  party  questioning.  But  the 
question  must  be  inclusive  enough  not  to  be  capable  of 
misleading  the  jury  by  falsely  appearing  to  apply  the 
answer  to  the  whole  of  a  particular  witness'  testimony 
or  the  whole  of  a  party's  case.  —  (W.  §  682.) 

'  Here  the  rule  for  trial  Court's  determination  should  be 
strictly  enforced  (Rule  18,  ante,  §  49). 

*  Many  Courts  allow  this  form  where  the  testimony  is  not 
conflicting. 

'.Sometimes  this  has  been  allowed. 

*  Usually  this  is  allowed. 
•This  form  is  often  allowed. 
•This  form  is  often  not  allowed. 

'  The  phrasing  differs  in  different  Courts. 
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Par.  ig).    The  data  specified  must  not  be  so  lengthy 

1423  or  so  confused  as  to  tend  to  mislead  the  jury.  —  (W. 
§682.) 

[[RULE  168  A.    General  Principle.    An  inference  or  opinion 

1424  may  always  be  stated  in  testimony  to  the  jurorSy  providcsd 
the  witness  is  qualified 

(1)  by  personal  observation,  under  Rule  86  {ante,  §  400) 
of  the  data  from  which  his  inference  is  drawn, 

(2)  and  by  special  experience,  so  far  as  it  is  required 
under  Rule  83  (ante,  §  379) ; 

and  it  is  immaierial 

(3)  whether  the  data  are  capable  of  being  so  described 
by  him  in  words  or  gestures  that  the  jurors  are  equally 
capable  of  drawing  an  inference ; 

(4)  or,  whether  the  inference  involves  the  very  subject 
of  an  issue  before  the  jurors; 

(5)  or,  whether  the  data  are  stated  by  him  before  stating 
the  inference; 

provided  that  the  trial  Court  may  in  any  instance  exclude 
testimony  of  inferences  whenever  under  the  circumstances  it  is 

(6)  merely  cumulative  and  superfluous, 

(7)  or,  tends  unduly  to  influence  the  jurors  by  reason  of 
the  personality  of  the  witness.]]  *  —  (W.  §  1929.) 

[[Art.  1.     Wherever  the  inference  is  that  of  a  ?ntne8B 

1425  qualified  as  an  expert  and  is  based  in  part  or  wholly  upon  data 

not  personally  observed  by  him  but  supplied  in  the  testimony 

of  another  witness  (etcetera  as  in  Art.  3  of  Rule  168  above).]] 

(Reason  and  Pcliqf.  The  Opinion  rule  as  now  enforced  is 
anomalous  in  theory  and  vicious  in  policy.  It  is  historic- 
ally a  mere  blunder,  the  growth  of  the  past  century.  It  is 
devoid  of  any  practical  service  whatever.  The  rare  possi- 
bility of  abuse  for  lack  of  it  is  easily  checked  by  the  jidicial 
discretion  above  provided  for.  The  rule  is  such  a  pernicious 
blight  upon  straightforward  common-sense  methods  of  getting 
at  the  truth  that  it  ought  to  be  rooted  out.  Every  vestige 
should  go.  Nothing  should  remain  as  a  handle  for  employing 
the  old  useless  quiboles.  If  the  memory  of  the  rule  could  be 
assimilated  to  that  of  the  fossil  leamine  of  essoins  and  common 
recoveries,  the  law  of  procedure  would  have  nothing  to  regret 
and  much  to  be  thankful  for.) 

'  This  is  nowhere  law;   but  is  proposed  as  the  substitute  of 
the  future,  r 
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Topic  B: 
Opinion  Rule  applied  to  Specific  Topics  of  Tebtimont 

RULE  169.    Sanity  or  Insanity.     The  principle  of  Rule  168 

1430  does  not  prevent  a  qualified  witness,  even  though  not  an 
expert,  from  stating  his  inference  or  opinion  as  to  the  mental 
condition  of  a  person  with  reference  to  sanity  or  other  analo- 
gous fact   material  on    an   issue   of  capacity; 

subject  to  the  following  distinctions  and  modifications:  *  — 
(W.§§  1933-1938.) 

Art.    1.      Knmoledge.    The  witness  must  be  qualified  by 

1431  his  own  personal  observation  of  the  person  in  question,  under 
the  general  principles  of  Rule  86  {ante,  §  400)  and  Rule  87, 
Art.  1  (anU,  §  416.) 

[Art.  2.    Prior  Specification  of  Data.    The  witness  must 

1432  first  specify  the  data  of  conduct  observed  by  him  in  the 
person  in  question,  pursuant  to  the  general  principle  of  Rule 
168,  Art.  1,  Par.  a  (ante,  §  1412).]  • 

Art.  3.    Attesting  Witness.     An  attesting-witness  to  a  will 

1433  may  state  his  opinion  without  regard  to  the  two  foregoing 
requirements.* 

[Art.  4.    Opinion  limited  to  Specific  Acts.    The  witness' 

1434  opinion  must  not  relate  to  the  person's  general  mental  con- 
dition, but  must  be  limited  to 

(1)  The  quality  of  the  specific  conduct  observed.* 

(2)  The  quality  of  the  specific  acts  observed,  in  respect 
to  the  impression  produced  as  to  them  on  the  witness.*] 

Distinctions.  An  opinion  as  to  mental  capacity  in  general 
may  run  counter  to  the  opinion  rule  in  another  aspect,  as 
forbidding  an  inference  of  law,  under  Rule  173,  Art.  4  {post, 
i  1454). 

>  None  of  these  Rules  169-176  are  needed  if  Rule  168  A 
{ante,  {  1424)  be  adopted. 

■  A  majority  of  Courts  require  this,  but  unsoundly. 

'  This  is  a  mere  historical  relic,  and  is  unsound. 

*  This  is  an  attempt  to  state  the  New  York  quibble. 

'This  is  an  attempt  to  state  the  Maasachusetts  quibble. 
—  There  may  be  a  few  other  local  forms  of  quibble. 
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Cro89^€ference.  For  the  application  of  the  opinion  rule 
to  other  topics  of  medicine  and  healthf  see  Rule  175,  Art.  2 
{post,  i  1472). 


RULE  170.     Value.    The  principle  of    Rule  168  does  not 

1435  prevent  a  qualified  witness  from  stating  his  inference  or 
opinion  as  to  the  value  of  property  or  services; 

subject  to  the  following  distinctions  and  modifications:  — 
(W.  i§  1940-1944.) 

[Art.  1.    Land.  Where  the  issue  involves  the  total  loss  or 

1436  increase  of  value  caused  by  the  taking  of  a  piece  of  land 
under  eminent  domain,  the  witness  may  state  only  the  value 
before  taking  and  the  value  after  taking.]  ^ 

[Art.  2.    Personalty.   Where  the  issue  involves  the  amount 

1437  of  damage  to  personalty,  the  witness  may  state  only  the 
value  before  the  injurious  act  and  the  value  afterwards.]  * 

[Art.  3.    Services,  Torfr-Damage,  Contractual  NonrPerfomi' 

1438  ance.  Wherever  the  issue  involves  the  amount  of  damage 
caused  by  a  tort  or  a  breach  of  contract,  the  witness  may 
state  only  abstract  value  of  the  services,  goods,  or  other  thing 
involved,  and  may  not  state  the  value  of  the  actual  loss  or 
damage  in  the  specific  case.] ' 

RULE  171.   Insurance  Risk.   When  in  an  action  on  a  contract 

1440  of  insurance  the  issue  is  whether  a  particular  circumstance 
was  "  material  to  the  risk  "  or  caused  an  "  increase  of  risk/' 
testimony  by  expert  opinion  is  not  excluded  under  the 
general   principle  of    Rule  168  {ante,  §  1410); 

subject  to  the  following  distinctions  and  modifications:  — 
(W.  §§  1946, 1957.) 

[Art.  1.     Actual  Risk.    If  under  the  contract  the  term 

1441  ''  risk  "  signifies  the  actual  risk  of  loss  by  fire,  the  testimony 

'  Some  Courts  draw  this  distinction,  but  unsoundly.  There 
are  also  other  occasional  local  quibbles. 

'  Some  Courts  sanction  this  quibble. 

*  There  is  in  many  Courts  some  such  quibble,  difficult  to 
define,  because  not  rational. 
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of  expert  witnesses  thereto  is  receivable  or  not,  according  to 
the  circumstances  of  the  case,  pursuant  to  the  general  piin- 
ciple  of  Rule  168,  Art.  2  (ante,  §  1413).] ' 

[Art.  2.    Classified  Risk.    If  under  the  contract  the  terra 

1442  "  risk  "  signifies  the  classified  schedule  of  risks  adopted  by 
insurers  in  general  or  by  the  contracting  insurer  in  particular, 
the  testimony  of  expert  witnesses  is  receivable  as  to  the 
risks  as  thus  classified  by  the  trade  or  by  the  particular 
insurer,  but  not  as  to  the  actual  risk  of  the  particular  cir- 
cumstance.] " 

[Art.  3.    Known  Risk.    If  under  the  contract  the  term 

1443  "  risk  "  signifies  the  risk  as  known  to  the  insured,  the  testi- 
mony of  expert  witnesses  is  not  receivable,  except  so  far  as 
under  the  circumstances  it  is  admissible  under  the  general 
principle  of  Rule  168  {aniBf  §  1410)  to  show  the  insuned's 
probable  knowledge  of  the  risk.]  * 


RULE  172.    Qtudiiy  of  a  Thing  or  of  Human  Conduct  as  to 

1445  Reasonableness y  CarSy  Duty,  Safety,  and  the  Like.   The  principle 

of  Rule  168  (ante,  §  1410)  does  [not]  prevent  a  qualified  witness 

from  stating  his  inference  or  opinion  as  to  the  quality  of  a 

thing  or  of  human  conduct  as  to  reasonableness,  care,  duty, 

safety,  necessity,  sufficiency,  propriety,  or  the  like,  or  their 

opposites.*  —  (W.  §S  1949-1951.) 

Distinctions.  (1)  The  fact  of  other  persons'  conduct  may  be 
relevant  to  evidence  the  reasonableness,  care,  or  the  like,  of 
the  person  in  issue,  under  Rule  73,  Art.  5  (ante,  {  354). 

(2)  The  application  of  the  opinion  rule  to  moral  character, 
negligent  character ,  and  profeasumal  skUl  is  covered  by  Rule 
170  {post,  {  1478). 

>  Most  Courts  take  this  view;  but  its  constructiofn  of  the 
contract  is  usually  not  correct. 

»  A  minority  of  Courts  use  this  rule,  which  will  commonly 
be  the  correct  construction. 

*  Once  in  a  while  a  Court  takes  this  view,  which  is  often 
the  correct  construction. 

*  A  few  Courts  recognize  the  negative  form  of  this  rule. 
But  the  great  majority,  in  one  aspect  or  another,  exclude 
such  testimony.  The  opinion  rule  here  appears  in  its  most 
senseless  and  unpractical  aspect. 
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RULE  173.    Law.    The  principle  of  Rule  168  (arUe,  §  1410) 

1446  excludes  a  witness'  statement  of  his  opinion  or  inference  on 
a  matter  of  law ;  with  the  following  distinctions  and  modifica- 
tions:—(W.  §1952.) 

Art.  1.    Foreign  Law,    A  witness  qualified  as  an  expert 

1447  witness  under  Rule  83,  Art.  4  {ante,  §382)  may  state  his 
inference  or  opinion  as  to  a  rule  of  law  in  a  foreign  JurisdictioD. 
—  (W.  §  1953.) 

Par.  (a).    A  State  or  Territory  or  Dependency  of  the 

1448  United  States  is  not  a  foreign  jurisdiction,  except  insofar 
as  a  sjnstem  other  than  the  Anglo-American  common  law 
forms  a  substantial  part  of  its  law.^ 

Par.  (&).    The  opinion  may  be  stated  even  though  the 

1449  text  of  a  statute  is  involved  and  is  duly  evidenced  to  the 
tribunal. 

Cross-references.     (1)  Whether  the  text  of  a  statute  must  be 
evidenced  is  governed  by  Rule  128,  Art.  6  (ante,  {  826). 

(2)  Whether  the  determination  of  the  foreign  law  is  for 
the  judge  or  for  the  jury  is  governed  by  Ride  229  Kpoet,  1 2115). 

Art.  2.    Trade  Usage.    A  witness  to  trade  usage  may  not 

1450  state  his  inference  as  to  the  legal  right  or  liability  produced 
thereby.  — (W.  §1954.) 

Art.  3.    Interpretation  of  Lhcumenta.    A  qualified  witness 

1451  to  the  application  of  a  document  may  state  as  follows:  — 
(W.  §  1955.) 

Par.  (a).  He  may  state  the  technical  meaning  of  words 
or  phrases  said  to  be  governed  by  a  special  usage. 

Distinctions,    (a)  Whether  the  judge  or  the  jury  is  to  deter- 
mine the  meaning  depends  on  Rule  229  ipost,  §2110). 

(b)  Whether  the  parol  evidence  rule  permits  interpretation 
by  special  usage  at  all  depends  on  Rule  222,  Art.  2  (post, 
§  1962). 

[Par.  (6).    He  may  state  the  application  of  descriptive 

1452  words  and  phrases,  whether  or  not  they  have  a  technical 

1  This  point  seems  not  to  have  been  decided. 
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meaning,  to  specific  actual  places,  so  far  as  he  is  acquainted 
with  those  places.] »  —  (W.  §  1956.) 

Par.  (c).    He  may  state  the  effect  or  substance  of  the 

1453  contents  of  a  lost  document^  so  far  as  Rule  184,  Art.  2  (pody 
§  1565),  requiring  completeness,  does  not  prevent.  —  (W. 
§  1957.) 

Art.  4.  Accused^s  or  Testator's  Capacity.  A  qualified  witness 

1454  to  the  mental  powers  of  an  accused  or  a  testator  may  state  his 
inference  or  opinion,  provided  it  does  not  involve  stating  a 
legal  definition  or  conclusion.'  —  (W.  §  1958.) 

Art.  5.     Sundries.     A  qualified  witness  to  the  fact  of 

1455  solvency,  possession,  title,  or  the  like,  may  state  his  inference 
or  opinion,  provided  it  does  not  involve  stating  a  legal  defini- 
tion or  conclusion.' —  (W.  §§  1959,  1960.) 


RULE  174.    State  of  Mind  (Intention,  Feelings,  Knowledge^ 

1457  Meaning,  Understanding,  etc.).  The  principle  of  Rule  168 
(ante,  §  1410)  does  not  prevent  a  qualified  witness  from  stating 
his  inference  or  opinion  as  to  another  person's  state  of  mind, 
in  particular,  as  to  the  person's  intention,  feelings,  knowledge, 
meaning,  understanding,  or  the  like; 

with    the   following  distinctions     and    modifications:  — 
(W.  §  1962.) 

Art.  1.    Stcde  of  Mind  in  general.    A  qualified  witness  may 

1458  [not]  state  his  inference  or  opinion  as  to  another  person's 
intention,  feeling,  knowledge,  or  sensation,  as  baaed  upon  an 
observation  of  the  person  and  his  conduct  and  the  surrounding 
circumstances,  [but  may  state  merely  the  observed  data 
from  which  the  inference  mav  be  drawn.]  * —  (W.  §§  1963 
1966.) 

'  A  few  Courts  do  not  concede  this,  but  imsoundly. 

*  There  is  much  quibbling  here. 

*  This  produces  merely  useless  quibbles. 

*  Many  Courts  adopt  the  form  of  the  rule  in  brackets  

The  Court  of  Alabama  has  a  bizarre  set  of  rules  peculiar  to 
Itself. 
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Distinctions,  (a)  A  few  Courts  exclude  such  tesUmony  oq 
the  ground  of  lack  of  knowledge,  imder  Rule  86,  Art.  5  (ante, 
§406).  ^ 

(6)  An  objection  to  such  testimony  as  to  one*9  awn  inUnt, 
imder  Rule  S4,  Art.  3  (ante,  J  392)  has  been  generally  r^udi^ 
ated. 

(c)  The  intent  of  another  person  or  of  oneself  may  be 
immaterial  under  the  substantive  law  of  defamation,  dedication, 
crime,  or  the  like,  and  thus  the  testimony  may  be  inadmissible 
without  regard  to  the  present  rule. 

(d)  In  the  same  way,  a  person's  intent  may  be  immaterial 
under  some  branch  of  the  parol  evidence  rule,  particularly 
under  Rule  214,  Art.  5  (post,  J  1895)  or  Rule  222,  Art.  4 
(post,  §  1970). 

(e)  Whether  a  |>er8on's  intent  may  be  evidenced  b^  his 
own  statements  of  intent  involves  the  hearsay  rule,  either 
under  the  exception  for  mental  condition  (Rule  153,  Art.  2, 
ante,  §  1207,  Art.  4,  ante,  §  1218),  or  under  the  verbal  act 
doctrine  (Rule  155,  Art.  2,  ante,  J  1245). 

Illustrations.  (1)  Prosecution  for  assault  with  a  deadly 
weapon.  A  bystander's  opinion  as  to  the  accused's  intent  to 
kill  the  assaulted  person  would  be  inadmissible  because  the 
intent  to  kill  is  immaterial  under  the  charge.  But  on  a  charge 
of  assault  with  intent  to  kill,  the  bystander's  opinion  would  be 
admissible,  under  Art.  1  above,  by  one  view,  and  inadmissible, 
by  the  other. 

(2)  In  a  proceeding  to  probate  a  will,  the  document  con- 
taining an  alteration  substituting  the  name  of  John  for  James, 
and  the  issue  being  whether  the  alteration  was  made  before 
or  after  execution,  the  testator's  declarations  of  intent  after 
execution  are  not  admissible  either  to  evidence  the  execution 
under  Rule  153,  Art.  4  (ante,  §  1218)  or  to  interpret  the  docu- 
ment under  Rule  223,  Art.  1  lj}ost,  i  1976);  but  Us  intention 
and  his  declarations  of  intentions  oefore  executing  are  evi- 
dential under  Rule  37,  Art.  4  (ante,  i  184)  snd  Rule  153. 
Art.  4  (ante,  j  1218),  and  an  observer's  opinion  of  the  ante- 
testamentary  intention  ought  to  be  admissible  under  the 
present  Rule. 


Art.  2.  Meaning  of  an  Utterance.  Where  the  meaning  of 
1459  an  utterance  depends  in  part  on  the  conduct  of  the  person 
uttering,  or  on  circumstances  special  to  those  who  heard  or 
read  it,  or  on  technical  usage,  a  qualified  witness  may  [not] 
state  his  inference  or  opinion  of  the  intended  meaning  of  an- 
other person's  utterance,  or  the  impression  or  effect  produced 
as  to  that  meaning,  whether  in  a  fX)nversat]on  or  any  other 
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form  of  utterance,  [but  may  state  merely  the  specific  words 
and  conduct  as  observed].'  —  (W.  §§  1969-1972.) 

Dislinctiona,  (1)  A  witness'  "  impression  "  or  "  belief " 
may  be  excluded  because  it  is  not  based  on  personal  obseirar 
tion,  under  Rule  86,  Arts.  3,  5  (anU,  }}  401,  405). 

(2)  A  witness'  opinion  as  to  another  person's  meaning  may 
be  excluded  because  the  person's  individual  meaning  may  be 
immaterial  under  the  substantive  law,  e.  g,  of  contract  or  of 
defamation. 

(3)  In  the  same  way,  the  other  person's  meaning  may  be 
immaterial  under  the  parol  evidence  rule  (Rule  214,  Art.  5, 
post,  §  1895;   Rule  222,  Art.  4  post,  i  1970). 

Illustrations.  In  an  action  for  defamation  in  calling  the 
plaintiff  a  "  frozen  snake,"  the  defendant's  individual  meaning 
IS  immaterial,  by  the  law  of  defamation.  The  individuu 
meaning  accepted  b^  a  specific  reader  mi|^t  also  be  im- 
materifil.  The  opinion  of  an  ordinary  witness  as  to  the 
ordinarv  meaning  would  usually  be  excluded,  because  the 
jurors  nave  eoual  means  of  interpreting  it.  But  where 
the  conduct  ot  the  utterer,  or  the  circumstance  attending 
the  utterance,  may  affect  the  meaning,  one  who  has  observed 
them  miKht  testify,  by  the  liberal  form  of  the  rule.  Where 
technical  usage  is  involved,  an  expert  witness  to  the  usage 
might  in  any  case  state  the  meaning,  as  also  provided  by  Riue 
173,  Art.  3  {ante,  }  1451). 


RULE  175.     Sundry  Topics,     The  principle  of  Rule  168 

1461  (ante,  §  1410)  does  not  prevent  a  qualified  witness  from  stating 
his  inference  or  opinion  as  follows: 

Art.  1.  Corporal  Appearance  of  Things  and  Persons.  He 
may  state  his  inference  or  opinion  as  to  the  corporal  appear- 
ance of  a  thing  or  person  with  reference  to  any  quality  or 
condition  therein  exhibited.'  —  (W.  }  1974.) 

Illustrations.  Whether  a  person  looked  sad,  shouted  in 
distress,  seemed  afraid  or  envious,  appeared  lame  or  intoxi- 
cated, etc. 

Art.  2.    Medical^  Surgical,  and  Pathological  Appearances. 

1462  He  may  state  his  inference  or  opinion  as  to  an  i^pearanoe  of 

'  A  majority  of  Courts  apply  the  bracketed  form  of  the  rule; 
but  this  is  unsound,  even  by  a  strict  application  of  the  opinion 
rule. 

*  Here  are  found  a  mass  of  quibbles. 
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health,  disease,  injury,  or  any  other  medical,  Burgical,  or 
pathological  matter.  —  (W.  §  1975.) 

Cross-reference.  For  the  line  between  2<qf  and  ezperf  qualifica- 
tioDB  in  such  matters  see  Rule  83,  Art.  4  {anie,  \  382). 

Art.  3.     Probability  and  PossibUUy,  Cause  and  Bffed, 

1463  Capacity  and  Tendency.  He  may  state  his  inference  or 
opinion  as  to  the  probability  or  possibUity  of  a  thing  occurring 
or  being  done,  the  cause  or  effect  of  an  act  or  an  occurrence, 
the  capacity  or  tendency  of  a  thing  or  a  person  to  do  or  to 
become.'  — (W.   §1976.) 

lUustrations,  Whether  a  train  could  be  stopped;  what 
caused  a  wound;  the  probable  life  of  timber;  tne  effect  d 
an  increase  of  speed;  etc. 

Art.  4.     Distance,  Time,  Speed,  Size,  Weight,  Direetion, 

1464  Form,  Identity,  etc.  He  may  state  his  inference  or  opinion 
as  to  distance,  time,  speed,  size,  weight,  direction,  form, 
identity,  and  the  like.*  —  (W.  §  1977.) 


RULE  176.  Moral  Character  and  Professional  SkUl.  The 
^468  principle  of  Rule  168  (ante,  §1410)  prevents  a  qualified 
witness  from  stating  his  inference  or  opinion  as  to  the  quali- 
ties of  another  person  in  respect  to  moral  character  or  pro- 
fessional skill; 

subject  to  the  following  distinctions  and  modifications: 
—  (W.  §§  1983-1985.) 

Cross^eference.    For  reputation  as  a  mode  of  e\'idencing. 
Rule  147,  Art  4  (ante,  §1071). 


Art.  1.    Moral  Character  (Accused,  Deceased,  Rape,  Com- 

1469  plainant,  etc,).     The   moral   character  of  a  person,   when 

relevant  or  material,  whether  that  of  an  accused  in  a  criminal 

case,  a  complainant  in  a  rape  charge,  a  deceased  in  a  homicide 

chaige,  or  any  other  person,  may  [not]  be  evidenced  by  the 

'  Here  countless  barren  quibbles  defy  exact  statement  of  the 
actual  law. 

'  Very  few  Courts  push  the  opinion  rule  so  far  as  to  exclude 
any  of  this  kind  of  testimony. 
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inference  or  opinion  of  a  witness  qualified  by  personal  obser- 
vation under  Rule  86  (arUe,  §  800).'  —  (W.  §  1983.) 

Cros8^eference.     For  particular  acU  as  evidence,  see  RaleB 
4a-49  (anie,  {{  218-1&9). 

Art.  2.     Character  for  Care,  Competence^  or  Skill.     Tlie 

1470  character  of  a  person,  for  care,  competence,  or  skill,  when 
relevant  or  material,  whether  a  party  or  a  third  person,  may 
[not]  be  evidenced  by  the  inference  or  opinion  of  a  witness 
qualified  by  personal  observation  under  Rule  86  (ante,  §  800) 
and  by  special  experience  when  required  under  Rule  83 
(ante,  §  379).'  —  (W.  §  1984.) 

Cra88-reference8.     For  particular  acts  as  evidence,  see  Rule 
46  {ante,  {  228),  Rule  49,  Arts.  6,  7  (ante,  ${  237,  238). 

Art.  3.    Character  of  a  Witness,    The  testimonial  character 

1471  of  a  witness,  whether  in  general  or  only  for  the  particular 
trwt  of  veracity,  as  relevant  under  Rule  98,  Art.  1  (ante, 
§  519)  or  Rule  110  (ante,  §  596),  may  not  be  evidenced  by  the 
inference  or  opinion  of  a  witness  qualified  by  personal  obser- 
vation under  Rule  86  {ante,  §  800); » —  (W.  §  1985.) 

[provided  that  a  person  who  is  acquainted  with  the  witness' 
reputation  as  to  veracity  [or  general  character]  *  may  state 
whether,  from  that  knowledge  of  the  reputation,  he  would 
believe  the  witness  on  oath.] 

Cross^eference.    For  the  methods  of  discrediting  the  impeach' 
ing  vntness,  see  Rule  111,  Art.  1  {ante,  §  604). 


RULE  177.  HandwrUing,  Wherever  the  authorship  of  a 
1475  piece  of  handwriting  is  to  be  evidenced  from  the  type  or  trait 
of  handwriting  belonging  to  a  particular  person,  under 
Rule  36  {arUe,  §170)  and  Rule  66,  Art.  5  {anU,  §321),  a 
witness  who  is  qualified  by  a  knowledge  of  genuine  specimens 

^A  senseless  rule,  in  the  ne^tive  form;  but  only  two 
or  three  Courts  give  any  recognition  to  the  amrmative  form. 

'  A  maiority  of  Courts  properly  accept  the  affirmative  form 
of  this  rule. 

*  All  Courts  go  this  far;  then  most  ao^pt  the  proviso.  The 
rule  is  senseless. 

*  According  as  this  is  or  is  not  admissible  under  Rule  98, 
Art.  1  {arUe,  }  519). 
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of  the  person's  type  of  handwriting,  whether  or  not  be  has 
special  experience  in  handwriting,  may  state  his  inference  or 
opinion  that  the  writing  in  issue  is  or  is  not  that  of  the  person 
whose  handwriting-type  is  known  to  him; 
subject  to  the  following  distinctions  and  modifications: 

Art.  1 .   Lay  Witness  having  Personal  Knowiedqe,    A  witness 

1476  who  has  obtained  his  knowledge  of  the  type  of  handwriting 
by  observation  of  specimens  known  to  him  as  genuine  in 
one  of  the  methods  recognized  as  sufficient  under  Rule  S7, 
Art.  3  (ante,  §  418),  that  is,  by  having  seen  the  person  write 
or  by  having  exchanged  correspondence  or  been  the  custodian 
of  documents  or  otherwise,  may  state  his  inference  or  opinion, 
without  further  conditions.* 

[Par.  (a).    If  the  witness  is  the  custodian  o/andent  docu- 

1477  ments,  he  may  bring  the  specimen  documents  into  court  and 
compare  them  with  the  writing  in  issue,  even  though  he 
has  no  special  experience  in  handwriting.]  •  —  (W.  §  2006.) 

Par,  (6).    If  the  witness  desires  to  refresh  his  memory 

1478  as  to  the  type,  he  may  bring  into  court  the  specimens 
which  formed  the  basis  of  his  opinion,  and  peruse  and 
compare  for  that  purpose.  —  (W.  §  2007.) 

Art.  2.    Lay  Witness  not  having  Personal  Knowledge.    A 

1479  witness  who  has  not  obtained  a  knowledge  of  the  type  of 
handwriting  by  observation  of  specimens  known  to  him  as 
genuine  by  one  of  the  methods  recognized  as  sufficient  under 
Rule  87,  Art.  3  (antef  §  418),  and  who  has  no  special  experi- 
enoe  in  handwriting,  may  not  state  his  inference  or  opinion.  — 
(W.  §  2004.) 

Art.  3.    Expert  Witness.    A  witness  who  has  obtained  no 

1480  knowledge  of  the  type  of  handwriting  by  observation  of 
specimens  known  to  him  to  be  genuine  as  provided  in  Art.  1, 
but  has  a  special  experience  in  handwriting,  may  [not]  state 

*  This  is  simply  the  corollary  of  Rule  87,  when  the  opinion 
rule  is  invoked. 
'  This  is  perhaps  still  the  law,  though  it  is  anomalous. 
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his  inference  or  opinion  on  the  following  conditions: '  —  (W. 
i2006.) 

Par.  (a).    His  experience,  either  in  scientific  study  or 

1481  in  professional  occupation,  must  have  given  him  a  special 
skUl  in  the  identification  of  handwriting.  —  (W.  {  2012.) 

Par,  (6).    He  must  have  inspected  specimens  purporting 

1482  to  be  those  of  the  person  to  whose  type  of  handwriting  he 
is  to  testify; 

(1)  and  the  inspection  may  have  been  made  out  of 
court; 

(2)  but  the  specimens  must,  on  demand  of  the  op- 
ponent or  on  order  of  the  judge,  be  produced  in  court.  — 
(W.  §2011.) 

Par.  (c).    The  specimens  inspected  by  him  mtisi  have 

1483  been  evidenced  as  to  their  genuineness  in  some  manner  that 
does  not  violate  the  principles  of  avoiding  excessive  con- 
fusion of  issues  (Rule  165,  ante,  §  1383)  or  unfair  surprise 
to  the  opponent  (Rule  161,  ante,  §  1326);  that  is  to  say, 
they  must  be 

'  [(1)  Specimens  which  have  been  determined  to  be 
genuine  by  the  judge,  on  evidence  offered  to  him ;  ]  — 
(W.  §§  2()13,  2020.) 

'[(2)  or.  Specimens  conceded  by  the  opponent's 
admission  to  be  genuine;]  —  (W.  §§  2013,  2021.) 

*  [(3)  or.  Specimens  furnished  by  documents  other- 
wise  material  or  rdevant  in  the  case  and  therefore 
admissible,  on  evidence  of  genuineness,  independently 
of  the  present  purpose ;] 

'  A  few  Courts  still  exclude  expert  opinion  entirely,  as  at 
oommon  law  in  England.  Most  Courts  admit  it  on  one  of  the 
following  conditions. 

'  This  is  the  only  sound  method;  by  common  law  or  by 
statute  it  obtains  in  a  few  States.  Nevertheless,  it  need  not 
be  exclusive  of  the  other  methods. 

'  This  is  the  rule  in  some  States. 

^This  is  the  rule  in  some  States.  A  majority  of  States 
accept  both  Clause  (2)  and  Clause  (3).  A  few  States  impose 
the  quite  erroneous  limitation  that  the  document  must 
satisfy  bo(h  Clause  (2)  and  Clause  (3.) 
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Par.  (d).   The  specimens  must  not  have  been  so  selected 

1484  as  to  be  unfair  indicationa  of  the  person's  type  of  hand- 
writing^  by  reason  either  of  their  number,  kind,  or  time 
of  making ;  [[and  for  this  purpose  the  judge  may  require 
them  to  be  submitted  to  the  opponent's  inspection  at  a 
suitable  time  and  place]].'  —  (W.  §§  2009,  2018.) 

Par.  (e).    The  specimens  may  be  photographic  or  other 

1485  facsimile  copieSf  provided  their  originals  are  unavailable 
for  production  under  the  principle  of  Rule  126,  Art.  3 
{ante,  §  754).*  —  (W.  §§  797,  2010,  2019.) 

Par.  (f).    In  any  case  the  witness  may  by  photographic 

1486  enlargement,  or  otherwise,  pursuant  to  the  principle  of 
Rule  93,  Art.  2  (arUe,  §480),  exhibit  to  the  jurors  the 
details  of  the  specimens  so  as  to  explain  his  opinion.  — 
(W.  §§  797,  2019.) 

Art.  4.    Testing  the  Witness  on  Cross-Examination.    [Any 

1487  witness  may  be  tested  on  cross-examination,  pursuant  to  tlie 
principles  of  Rule  106  (ante,  §  558),  Rule  107,  Art.  2  (anU, 
§572),  and  Rule  108,  Art.  2  (anU,  §578),  by  specimens 
selected  by  the  counsel  and  shown  to  the  witness,  with  or 
without  evidence  of  their  genuineness,  subject  to  the  trial 
Court's  limitation  of  unfair  or  unreasonable  methods.]'  — 
(W.  §  2015.) 

Illustrations.  (1)  Several  witneflses  for  the  prosecution  unite 
in  identifying  a  sigjiiature  as  the  accused's.  Counsel  then  shows 
to  each  anotner  signature,  and  upon  this  they  disa^jree  radi- 
cally. Irrespective  of  the  genuineness  of  the  second  signature, 
their  harmony  of  opinion  as  to  the  former  signature  is  thus 
discredited. 

(2)  A  witness  denies  the  authenticity  of  a  signature  to 
a  note  sued  upon.  He  is  then  shown  another  signature,  which 
he  affirms  to  be  genuine.   A  person  who  saw  the  seoond  signar 

'  This  general  principle  is  everywhere  law;  but  the  numer- 
ous rulings  as  to  specimens  made  post  litem  motam,  etc.,  are 
matters  entirely  for  the  trial  Court's  determination,  not  for 
any  specific  rule.  The  double-bracketed  clause  is  not  law, 
but  should  be. 

'  No  more  detailed  rule  than  this  is  desirable. 

'  Here  the  Courts  vary  much  in  their  rulings.    Qood 
requires  a  liberal  untrammeled  rule  as  above. 
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ture  written  then  testifies  to  its  genuineness.    Thus  the  first 
witness'  credit  is  shaken. 

Art.  5.    Exhibiting  Specimens  to  the  Jury.    Wherever  the 

1488  authorship  of  a  piece  of  handwriting  is  to  be  evidenced  from 
the  type  or  trait  of  handwriting  belonging  to  a  particular 
person,  under  Rule  36  {ante,  §  170),  it  may  be  evidenced, 
pursuant  to  the  principle  of  Rule  66,  Art.  5  {antey  §  170),  by 
specimens  of  the  handwriting  of  the  person,  on  the  following 
conditions:— (W.  §2016.) 

Par,  (a).    The  specimens  must  fulfil  the  conditions  of 

1489  Art.  3,  Par.  (c),  (d),  and  (e),  above,  as  to  genuineness, 
selection,  and  copies. 

Par,  (b).    The  specimens  may  be  handed  to  the  jury  for 

1490  inspection;  [but  may  not  be  shown  by  photographic  en- 
largement or>  otherwise  artificially,  except  in  connection 
with  an  expert  witness'  testimony  under  Art.  3,  Par.  (/), 
above].* 

Art.  6.     Expert  Testimony  to  Inky  Spelling^  Imiialians, 

1491  etc.  Wherever  the  authorship  of  a  piece  of  handwriting,  or 
any  other  fact  material  or  relevant  to  authorship  or  to  hand- 
writing, is  to  be  evidenced  by  some  circumstance  concerning 
ink,  spelling,  paper,  type,  illegibility,  imitation,  erasure, 
alteration,  or  the  like,  the  circumstance  may  be  evidenced 

(1)  by  an  expert  witness, 

(2)  or,  by  specimens, 

subject  to  the  applicable  limitations  of  Arts.  1  to  5  above.' 
—  (W.  §§  2023-2027.) 

'  The  bracketed  clause  may  not  be  law. 

'There  are  some  erratic  rulings  in  this  field.  Detailed 
rules  are  futile.  A  general  section  like  this  sufiSoes;  the 
determination  of  the  trial  Court  should  control  in  its  applica- 
tion, under  Rule  18  (ante,  J  49). 
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TITLE  V:     QUANTITATIVE  (OR,  SYNTHETIC)  RULES 

SUB  -  TITLE  I.     NUMBER   OF   WITNESSES   REQUIRED 

RULE  178.  General  Principle.  Subject  to  tha  exceptions 
1500  prescribed  in  Rules  179  and  180  {post,  §§  1500, 1516)  no  specific 
number  or  kind  of  witnesses  is  required  for  evidencing  any 
material  or  relevant  fact;  and  the  testimony  of  a  single 
qualified  witness  to  such  fact  may  therefore  suffice  to  be  ad- 
mitted and  to  go  to  the  jury  without  any  additional  testi- 
monial or  circumstantial  evidence.  —  (W.  §§  2033,  2034.) 

(Reason  and  Policy.  Though  there  are  ocoaBional  dangers 
in  trusting  to  a  single  witness,  yet  the  mere  number  does  not 
necessarily  remove  the  dangers,  inasmuch  as  the  credibility 
of  a  witness  is  a  quality  varying  infinitely,  being  irrespective 
of  numbers,  and  the  testimonial  value  is  always  likely  to  be 
sufficiently  exposed  by  cross-examination  and  the  other 
methods  of  impeachment.  Moreover,  rules  of  number  introduce 
new  dangers  of  coUusion  and  new  obstructions  to  honest 
cases,  and  tend  to  mislead  the  jurors  into  numbering  instead 
of  weighing  the  testimony.) 

Crose^eferencee.  (1)  For  the  rule  that  the  testimony  of  a 
single  witness  does  not  need  to  be  believed,  even  though  no 
impeaching  evidence  has  been  introduced,  see  Rule  5,  Arts.  3 
and  4  (ante,  §§  14,  15). 

(2)  For  the  rule  that  the  judse  ma^  refuse  to  submit 
to  the  jury  the  case  of  an^  party  who  has  introduced  sufficient 
evidence  on  the  whole  issues  or  any  particular  issue,  see 
Rule  226  (post,  $  2002). 


RULE  179.     Rides  of  Number  for  Specific  lames.    In  the 

1502  specific  issues  here  enumerated,  one  witness  is  not  sufficient: 

Art.  1.    Treason.    On  a  charge  of  treason,  there  must  be 

1503  two  witnesses  testifying  credibly  to  the  same  overt  act; 

unless  the  accused  confesses  in  open  court.  —  (W.  §§  2037- 
2039.) 
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Art.  2.    Perjury.    On  a  charge  of  perjury,  there  must  be 

1504  (1)  either  a  second  witness  to  the  falsity  alleged, 

(2)  or,  corroboration  of  a  single  witness  by  some  other 
form  of  evidence.  —  (W.  §§  2041-2043.) 

Par.  (a).    This  rule  does  not  apply  where  the  falsity 

1505  can  be  inferred  from  a  contradictory  statement  made  by 
the  accused  [under  oath].*  —  (W.  §  2043.) 

Art.  3.    Sundry  Crimea.    On  a  charge  of  [enticement  for 

1506  prostitution]  [violation  of  election-laws]  [false  pretences]  [a 
capital  crime],  there  must  be 

(1)  either  a  second  witness  to  a  material  part  of  the 
criminal  act, 

(2)  or,  corroboration  of  a  single  witness  by  some  other 
form  of  evidence.*  —  (W.  J  2044.) 

[Art.  4.    Chancery  Bill.    In  issues  arising  under  a  bill  in 

1507  chancery,  where  the  defendant  has  under  oath  directly  denied 
the  allegation,  there  must  be  some  corroborating  evidence  for 
a  single  witness.] » —  ( W.  §  2047.) 

Art.  5.    Willa.   In  proof  of  testamentary  acts,  the  following 

1508  rules  apply: 

Par.  (a).  On  an  issue  of  the  execution  of  a  written  will 
required  to  be  attested  at  the  time  of  execution,  it  is  not 
necessary  that  the  elements  of  execution  be  evidenced 
by  more  than  one  witness,  whether  he  be  an  attesting 
witness  or  not,  and  whether  his  testimony  be  given  in 
court  or  by  means  of  the  attestation  signed  by  him.* 

But  this  does  not  dispense  with  the  calling  of  the 
required  number  of  attesters,  or  with  the  proof  of  the 
required  number  of  attestations,  pursuant  to  Rule  130, 
Arts.  6,  7  (ante,  §§  866,  867). 

>  A  few  Ck)uri8  have  denied  this  whole  exception.  A  few 
others  accept  it  with  the  bracketed  clause. 

'  A  number  of  States  have  local  rules  for  one  or  more  crimes; 
the  list  varies  widely. 

*  Not  all  Courts  continue  to  maintain  this  rule. 

*  A  few  statutes,  however,  do  provide  that  the  will  must 
be  proved  by  two  witnesses. 

339 


1509-1514     REQUIRED    NUMBER    OF   WITNESSES 

CroM^eferenee,  The  same  result  is  reached  by  the  provinon 
of  Rule  130,  Art.  6  {anU,  {  866),  declaring  that  even  if  an 
attesting  witness  when  called  proves  nothing,  either  because 
he  has  no  memory  or  denies  the  execution,  it  may  be  evi- 
denced by  other  qualified  witnesses;  for  the  object  of  the 
attestin^-witness  rule  is  satisfied  by  the  mere  procuring  of 
the  testimony  of  the  witness  before  the  tribunal.  There  is 
then  no  rule  of  the  present  sort  requiring  that  «a  certain 
number  must  testify  affirmatively  to  sustain  the  issue. 

[Par.  (h).   Where  no  written  attestoHon  of  the  will  at  the 

1509  time  of  execution  is  required,  the  elements  of  execution 
must  be  evidenced  by  two  witnesses  or  by  corroborative 
evidence  additional  to  a  single  witness.] ' 

Par.  (c).    On  an  issue  of  the  execution  of  a  nunewpative 

1510  will,  there  must  be  [two]  [three]  witnesses  who  were  present 
at  its  making.*  —  (W.  §  2050.) 

[Par,  (d).   On  an  issue  of  the  execution  of  a  holographie 

1511  willy  there  must  be  [two]  [three]  witnesses  to  the  testator's 
handwriting.] «— (W.  §2051.) 

[Par,  (e).    On  an  issue  of  revocation  or  alteration  of  a 

1512  will,  there  must  be  [two]  [three]  witnesses.]  •  —  (W.  §  2051.) 

[Par.  (f).   On  an  issue  of  a  lost  wHt  not  produced,  there 

1513  must  be  two  witnesses  to  its  terms.]  *  —  (W.  §  2052.) 

Cras&^eferences.  (1)  For  the  rule  as  to  the  compUteneaa  of 
detail  of  the  contents  to  be  proved,  see  Rule  184  (poaf, 
§  1661). 

(2)  For  the  rule  as  to  measure  of  persuasion  by  pre- 
ponderance of  evidence,  see  Rule  227  (poHf  {  2027). 

(3)  For  the  rule  as  to  a  copy  being  preferred,  see  Rule  128» 

Art.  5  (anU,  §  825). 


1514      Art.  6.    Sundry  CivU  Cases,* 

>  This  is  the  law  in  Pennsylvania  only. 
'The  number  varies  in  different  States. 
'A  few  States  so  enact. 

*  A  dozen  States  so  provide. 

*  A  number  of  States  so  require  by  statute. 

*  In  a  few  States  there  are  other  rules  for  specific  i 
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RULE  180.    Rides  of  Number  for  Specific  Kinds  of  Witneeees. 

1516  For  the  specific  kinds  of  witnesses  here  enumerated,   the 
single  witness  of  that  kind  is  not  sufficient: 

Art.  1.    Accomplice,    In  a  criminal  charge,  an  accomplice's 

1517  testimony  alone,  uncorroborated  by  other  evidence,  is  [not] 
sufficient.*  —  (W.  §§  2056-2060.) 

[Par,  (a).    The  corroborative  evidence  must  apply  to 

1518  the  accused's  identity  as  a  participator.]  * 

Par.  (h).    The  judge  may  caution  the  jury  to  scrutinize 

1519  with  special  care  the  testimony  of  an  accomplice,  pursuant 
to  Rule  5,  Art.  4  (ante,  §  15). 


Art.  2.    Woman  Complainant.    In  a  criminal  or  civil 

1520  involving  a  wrong  by  a  man  to  a  woman's  chastity,  or  analo- 
gous thereto,  the  complainant  woman's  testimony  alone, 
uncorroborated  by  other  evidence,  is  [not]  sufficient.*  — 
,(W.  §§  2061,  2062.) 

This  rule  applies  in  issues  of 
[rape],  [seduction], 
[enticement  for  prostitution], 
[bastardy], 
[breach  of  marriage-promise]. 

[[Art.  3.    Illegitimate's  Mother.    On  an  issue  of  the  illegiti- 

1521  macy  of  the  child  of  a  married  woman,  the  testimony  of 
the  mother  to  non-access  of  her  husband  during  marriage  is 
not  sufficient  without  corroboration  by  other  evidence.]]* — 
(W.  §  2063.) 

*The  negative  form  is  law  in  nearly  one-half  the  iuri»- 
dictions;  but  in  some  the  rule  is  limited  to  felonies,  in  otnerB, 
to  specific  crimes. 

'  This  applies  in  jurisdictions  taking  the  negative  form. 
Anjr  further  details  of  rule,  as  sometimes  laid  down,  are 
futile. 

'  A  majority  of  jurisdictions  have  a  statutory  rule  in  the 
negative  form.  The  specific  issues  to  which  it  applies  vary 
locally. 

*  This  is  the  original  rule,  presumably  not  law  anywhere 
now. 
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Crom-references.  (1)  For  the  rule  prokSriiing  the  tatimmuf 
of  either  faJther  or  mother  in  such  cases,  see  Rule  85,  Art.  3 
(ante,   |398). 

(2)  For  the  presumption  of  Ugiiimaey,  see  Rule  228  (post, 
12080). 

[Art.  4.    Surviving  ClaimanL    On  an  iaaue  involving  a 

1522  claim  against  the  estate  of  a  deceased  person,  the  testimony 
of  the  claimant  to  a  personal  transaction  with  the  deceased 
from  which  arose  the  claim  is  not  sufficient  without  corrob- 
oration by  other  evidence.] '  —  (W.  §  2065.) 

Cross-reference.  For  the  rule  excluding  entirely  such  testi- 
mony, see  Rule  84,  Art.  2  {anU,  {  390). 

[Art.  5.    Sundry  Kinds  of  Witnesses.    The  testimony  of  a 

1523  person  of  the  following  classes  is  not  sufficient  without 
corroboration  by  other  evidence:  • —  (W.  §  2066.) 

Par.  (a).  Children. 

1524  Par.  (&).    Chinese,  in  cases  of  alien  immigration. 

Par.  (c).    Prostitutes  and  private  detectives,  in  divorce 

1525  cases.] 

Art.  6.    Parties  in  Divorce.    The  testimony  of  a  party  in 

1526  a  divorce  suit  is  not  sufficient  without  corroboration  by 
other  evidence,  in  the  following  respects: 

[Par.  (a).    The  testimony  of  the  compiainant.]  •  —  (W. 

1528  i  2046.) 

Par.  (b).    The  testimony  or  extra-judicial  confession 

1529  or  plea  of  confession  of  the  respondent,  as  to  any  fact 
constituting  a  ground  for  divorce.* —  (W.  J  J  2067-2069.) 

*Th]8  is  the  law  in  a  few  jurisdictions.  It  is  preferable 
to  the  highly  impolitic  rule,  above  cited,  prohibiting  the 
testimony  entirely. 

'  Each  of  these  paragraphs  is  the  law  in  one  or  two 
jurisdictions. 

'  This  is  the  rule  at  common  law  in  two  or  three  States.  In 
several  others,  a  statute  applying  to  "  parties  "  is  made  to 
include  the  complainant. 

*  A  few  States  limit  the  scope  to  adultery  or  cruelty. 
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Art.  7.    Accused  in  Criminal  Case.     In   a  criminal  case 

1530  an  extra-judicial  confession  of  the  accused  is  not  sufficient, 
unless  corroborated  by  other  evidence 

(1)  [tending  to  confirm  the  truth  of  the  confession.] ' 

(2)  [directly  relating  to  the  corpus  ddieti.]  *  —  (W- 
§§  2070,  2071.) 

Par,  (a).    The  term  corpus  ddicti  signifies  that 

1531  (1)  the  loss  or  injury  alleged  has  actually  occurred; 

[(2)  and,  its  occurrence  is  due  to  the  criminal  act  of 
some  person.] » —  (W.  §  2072.) 

lUuatrations.  In  homicide,  the  decease  of  the  person;  in 
arson,  the  burning  of  the  house;  in  larceny  of  a  horse,  the 
disappearance  of  the  horse.  Under  Clause  (2),  the  additional 
eviaence  would  go  to  negative  the  deceased's  suicide  or  the 
house's  accidental  burning  or  the  horse's  straying. 

Cross-references,  (1)  For  the  rule  that  the  corpus  delicti,  with 
or  without  a  confession,  must  be  evidenced  by  an  eye-witness, 
see  Rule  181,  Art.  2  (po^,  §  1536). 

(2)   For  the  definition  of  a  confession,  see  Rule  122,  Art.  1 
(anU,  i  701). 

Par,  (6).    The  order  of  evidence,  as  between  the  oon- 

1532  fession  and  other  evidence  of  the  corpus  delicti,  is  for  the 
former  to  follow  the  latter,  subject  to  any  order  which 
the  trial  Court  may  determine,  pursuant  to  Rule  162 
{ante,  §  1350).  —  (W.  §  2073.) 

Par.  (c).    The  sufficiency  of  the  other  evidence  of  the 

1533  corpus  delicti  is  determined  by  the  trial  Court,  pursuant  to 
Rule  163  {post,  §  1352)  and  Rule  18  {ante,  §  52). 

>  CI.  (1)  is  the  rule  of  a  few  jurisdictions. 
'  CI.  (2)  is  the  rule  of  most  jurisdictions. 
*  Some  Courts  imsoundly  add  CI.  2. 
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SUB- TITLE  II: 
KINDS  OF  WITNESSES  REQUIRED  FOR  SPECIFIC  ISSUES 

RULE  181.     General  Principle;    Eye-Wiineseee.     No  par- 

1534  ticular  kind  or  quality  of  person  (other  than  as  qualified  by 
the  general  rules  of  Part  I,  Title  II,  in  this  Code)  is  required 
as  a  necessary  witness  in  the  proof  of  any  specific  issue;  — 
(W.  §  2078.) 

except  that  an  eye^vritnese  of  a  fact  material  to  the  issue  is 
required  in  the  specific  issues  hereafter  mentioned: 

{Reason  and  Policy,  There  is  no  class  of  qualified  witnesses 
which  in  experience  has  been  found  specialfy  necessary.  For 
eye-witnesses,  the  special  value  of  tneir  testimony  justifies 
no  rule  of  requirement  as  indispensable,  because  if  available 
they  will  be  secured  by  the  parties'  own  self-interest,  and  if 
they  are  not  available  the  sufiiciency  of  the  other  evidence 
may  nevertheless  justify  a  verdict.) 

DieHnguiah  the  rule  of  Preference  for  an  aUesHng-vritnesa 
(Rule  130,  ante,  §  841),  which  only  requires  the  attester  to 
be  called  fiist,  if  available;  the  present  class  of  rules  makes 
the  testimony  of  the  specific  kmd  of  witness  to  be  indis- 
pensable, whether  callea  first  or  not. 

Art.  1.    Eye-Witneasee  in  a  Criminal  Case,     In  a  criminal 

1535  case  the  prosecution  is  [not]  required  to  obtain  the  testimony  of 

(1)  the  witnesses  who  testified  before  the  grand  jury; 

(2)  the  witnesses  who  had  personal  observaHon  of  the 
alleged  criminal  act.*  —  (W.  §  2079.) 

Croas^eference,  For  the  rule  exdvdinq  witnesses  who  testified 
before  the  grand  jury  but  have  not  oeen  notified  to  the  ac- 
cused by  indorsement  of  their  names  on  the  indictment,  see 
Rule  161,  Art.  2  {ante,  §  1327). 

Art.  2.   Eye-Witness  of  Corpus  Delicti.    In  a  criminal  case, 

1536  testimony  of  an  eye-witness  to  the  doing  of  the  alleged 
criminal  act  or  to  the  loss  or  injury  involved  therein 

'  Only  two  or  three  jurisdictions  accept  the  affirmative 
form  of  the  rule,  which  is  thoroughly  unsound. 
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(1)  [is  required.]  * 

(2)  [is  required  where  obtainable.] ' 

(3)  [is  not  required.]  •  —  (W.  §  2081.) 

Distinffuiah  the  rule  that  an  accused's  confession  must  be 
corroborated  by  some  other  evidence  of  the  corpus  MieH 
(Rule  180,  Art.  7,  ante,  i  1530). 

Cross-reference,  For  the  definition  of  corpus  ddicU,  see  Rule 
180,  Art.  7  (anU,  {  1531). 


Art.  3.    Eye-witness  or  Certificate  of  Marriage.    On  an 

1537  issue  of  marriage,  the  testimony  of  an  eye-witness  of  the  act 
of  exchanging  consent  is  not  required;  —  (W.  §§  2083,  2084.) 

except  in  the  following  classes  of  trials: 

Par,  (a).    It  is  required  in  an  action  for  criminal  conver- 

1538  «a/wm.*— (W.  §2085.) 

[Par,  (b).   It  is  required  in  a  prosecution  for  bigamy.]  •  — 

1539  (W.  §  2085.) 

[Par,  (c).    It  is  required  in  a  prosecution  for  aduUery 

1540  or  ince8t,y  —  (W.  §  2085.) 

[Par.  (d).     It  is  required  in  all  criminal  cases.]  ^  — 

1541  (W.  §  2085.) 

Par,  (e).    The  requirement  of  an  eyewitness   is  [not] 

1542  applicable  where  the  marriage  is  evidenced  by  the  de- 
fendant's admi8Sums.^—(W.  §2086.) 

"Two  jurisdictions  so  provide. 

*  A  few  jurisdictions  so  modify  it. 

*  Most  Courts  accept  this. 

*  Probably  all  jurisdictions  accept  this;   but  it  is  unaound« 
'Most  jurisdictions  now  deny  this,  by  statute  or  by  de- 
cision. 

'  Ahnost  all  jurisdictions  repudiate  tliis. 
'  Almost  all  jurisdictions  repudiate  this. 
'  A  minority  of  Courts  accept  the  affirmative  form  for  one 
or  more  kinds  of  litigation. 
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Par.  (/).    A  eerHfieate  or  reffisUr  of  marriage^  bein^  the 

1543  statement  of  an  officer  preaent  at  the  formal  act  of  mar- 
riage-eonaent, 

(1)  is  aufficient  in  so  far  as  any  rule  requiring  eje- 
witnesB  testimony  is  to  be  satis6ecL 

(2)  But  in  no  event  is  a  certificate  or  re^ster  of  marriage 
required  in  preference  to  other  eye-witness  testimony ; 

(3)  And  where  no  rule  requires  eye-witness  tesUmcmy, 
a  certificate  or  roister  is  not  required.  —  (W.  §  2068.) 

DiMrrxiums.  (1)  The  other  usual  evidence  of  a  marriage 
includes  the  parties'  behavior,  admiasible  under  Rule^B, 
Art.  3  iarUe,  i  293),  the  reputation  io  the  community,  ad- 
missible under  Rule  147,  Art.  3  {ante,  {  1066),  and  deceased 
famUy  members'  statements,  admissible  under  Rule  40,  Art.  5 
(ante,  §  9d5).  One  or  more  of  these  suffices,  in  the  abaenoe  of 
any  rule  requiring  eye-witness  testimony. 

(2)  Where  the  substantive  law  does  not  make  a  formai 
pyblic  act  necessary  to  the  validit^r  of  the  marriage,  and  thus 
cohabitation  or  other  informal  private  exchange  of  consent 
is  valid,  the  testimony  of  an  eye-witness  will  often  be  unavail- 
able, because  there  was  none,  and  therefore  the  indirect 
effect  of  the  eye-witness  rule  will  virtually  be  to  render  the 
consent  invalid  if  not   performed  publicly  before  witnesses. 

(3)  The  uncorroborated  confession  of  the  accused  in  a 
bigamy  charge  may  be  insufficient,  under  Rule  180,  Art.  7 
(ante,  {  1530),  and  also  of  a  respondent  in  divorce^  under  Rule 
180,  Art.  6  (anie,  §  1529). 

(4)  Whether  the  certificate  or  register  of  marriaee  is  ad- 
missible at  all  depends  on  Rule  148  A,  Art.  3  (ante,  §  1103). 

[Art.  4.    Ovmer  of  Goods  in  Larceny.    On  a  charge'  of 

1544  larceny,  the  owner's  testimony  to  his  lack  of  consent  to  the 
taking  of  the  goods  is  required,  if  obtainable.]^  —  (W.  §  2089.) 

[Art.  5.     Written  Admission  of  a  Sale.    On  an  issue  of 

1545  goods  sold  to  the  value  of  S  —  there  must  be  some  note  or 
memorandum  in  writing,  signed  by  the  party  to  be  charged.] ' 
—  (W.  §2091.) 

Cross^eference.  For  the  effect  of  such  a  writing  as  essential 
to  the  validity  of  the  sale,  and  not  merelv  as  necessary  evi- 
dence of  the  sale,  see  Rule  219  (post,  §  1950). 

'  Three  or  four  jurisdictions  accept  this  unsound  rule. 
'  This  covers  the  Statute  of  Frauds,  where  in  force. 
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SUB -TITLE  III:  VERBAL  COMPLETENESS 

RULE  182.   General  Principle.   (A)  Li  evidencing  the  tenor  of 

1547  an  utterance  material  or  relevant,  made  in  words,  whether  writ^ 
ten  or  oral,  in  original  or  in  copy,  the  whole  of  the  utterance  on 
a  single  topic  or  transaction  must  be  taken  together.  For 
this  purpose  it  must  be  evidenced  with 

such  precision,  in  respect  to  words, 

and  such  entirety,  in  respect  to  component  parts, 

as  is   necessary  to  avoid  the  risk  of    misrepresenting    the 

utterance; 

(B)  and  in  so  far  as  such  completeness  is  not  required 
of  the  party  offering,  the  opponent  may  evidence  any  other 
parts  of  th^  utterance  useful  to  convey  its  whole  tenor; 

subject  to  the  exceptions  and  distinctions  in  Rules  183  to 
185.  —  (W.  §§  2094-2096.) 

(RetMon  and  Policy.  Since  single  words  are  so  capable  of  im- 
portant legal  effects,  precision  in  the  words  evidenced  is 
important.  And  since  a  thought  is  frequently  complex  and 
may  be  expressed  in  several  related  utterances,  other  parts 
may  need  to  be  considered  for  ascertaining  the  modifications 
to  be  applied  to  the  part  offered.  Neverthefess,  since  the  mem- 
ory of  oral  utterances  is  often  imperfect,  oompleteoeas  of 
tenor  is  more  or  less  impracticable,  and  some  compromise 
is  necessary.  And  because  the  production  or  copying  of  an 
entire  set  of  documents  would  often  be  onerous,  some  line 
must  be  drawn.  The  first  part  of  the  rule  is  designed  to 
insist  on  the  offering  party's  evidencing  of  the  whole,  where  less 
than  the  whole  would  commonly  be  cumgerous.  The  second 
part  of  the  rule  is  designed  to  permit  the  opponent  to  cure 
any  misconceptions  which  may  have  arisen  in  the  circum- 
stances of  the  case,  but  not  to  hoense  mere  hearsay.) 

Topic  A:     Compuiaory  Completeness 

RULE  183.    Oral  Utterances.    When  an  oral  utterance  is  to 

1548  be  evidenced,  the  offering  party  must  evidence  the  whole  of 

subject  to  the  following  exceptions  and  distinctions: ' 

'  The  authorities  throughout  this  subject  are  inclined  not 
to  observe  fixed  definite  rules. 
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Art.  1.     Verbal  Precision.     The  preciae  words  are   not 

1549  required  in  evidencing  an  oral  utterance;   the  substanoe  or 
effect,  as  literally  as  feasible,  suffices.  —  (W.  §  2097.) 

lUustraiians.  On  a  charge  of  murder,  a  witness  who  heaid 
a  long  altercation  between  the  defendant  and  the  deceased 
may  testify  that  the  defendant  threatened  the  deceased's  life 
if  he  came  on  the  land  again,  and  that  the  deceased  promised 
not  to  do  so.  Whether  the  witness  can  recall  any  precise 
words  does  not  matter. 

In  particular, 

P<v.  (a).    Admissions  and  confessions  are  governed  by 

1550  this  rule.  —  (W.  §  2098.) 

Distinction.  A  witness'  trnvression  or  understanding ^  as  repre- 
senting the  substance  of  wnat  was  said,  may  suffice  under  the 
present  Rule.  But  by  Rule  174,  Art.  2  (ante,  {  1459),  the 
prohibition  against  opmions  may  exclude  it. 

Par.  (6).     Testimony  at  a  former  trial  is  governed  by 

1551  this  rule;— (W.   §2098,) 

[(1)  except  that  the  substance  must  be  the  substance  in 
facts,  and  not  merely  in  legal  effect.] ' 

Illustration.  That  A  in  former  testimony  "  proved  a  writing 
of  B  ''  would  be  its  legal  effect;  that  he  stated  his  knowledge 
of  B  and  B's  handwriting  and  declared  that  the  signature 
shown  to  him  was  B's  would  be  the  substance  of  A^  facts 
stated. 

(2)  and  except  that  aU  material  parts  of  the  witness' 
testimony  on  that  topic,  both  on  direct  and  cross-exam- 
ination, must  be  given,  pursuant  to  Art.  2  {post,  §  1557); 
unless  a  part  is  offered  merely  as  a  self-contradiction  or 
an  admission  to  impeach  a  witness  or  a  party. 

(3)  and  except  that  when  the  testimony  is  evidenced 
by  a  written  report  taken  stenographically,  the  rule  for 
documents  is  applicable  (Rule  184,  Art.  1,  post,  §  1562). 

[Par.  (c).   But  in  actions  for  defamation  the  ruk  does  not 

1552  &pply»  and  the  precise  words  must  be  evidenced.] '  —  (W. 
§2097.) 

*  Many  Courts  make  this  distinction. 

*  Most  Ck>urts  over-strictly  so  hold.    But  the  doctrine  of 
variance  in  pleading  is  often  hard  to  distinguish. 
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Art.  2.   Entirety  of  Paris.   Entirety  of  parts  is  not  required 

1553  in  evidencing  an  oral  utterance;   so  that  the  offering  party 
need  put  in  only  so  much  as  serves  his  purpose; 

subject  to  the  following  exceptions  and  distinctions :  ^  — 
(W.  §§  2099,  2100.) 

Par.  (a).    For  utterances  constituting  a  contract  or  other 

1554  legal  act,  all  the  essential  parts,  so  far  as  feasible,  must  be 
evidenced. 

Par.  (b).    For  a  witness'  sdf-cantradictions  and  an  oppo- 

1555  nent  party's  admissions,  only  the  part  that  serves  the 
offering  party's  purpose  need  be  evidenced. 

Par.  (c).     For  dying  declarations^  the  whole  must  be 

1556  evidenced,  so  far  as  feasible,  pursuant  to  Rule  138,  Art. 
5  {anU,  §961). 

Par.  (d).    For  testimony  at  a  former  trial,  the  material 

1557  parts  must  be  evidenced  as  provided  in  Art.  1,  Par.  (6) 
above. 

Par.  (e).   For  a  confession,  the  whole  must  be  evidenced, 

1558  so  far  as  feasible; 

but  a  separate  utterance  at  a  different  time  need  not 
be  evidenced.  —  (W.  §  2100.) 

Crosa^eference.     (1)  For  the  question  whether  the  prosecu- 
tion mtust  omit  certain  parts,  see  Rule  185,  Art.  1  (po«f,  §  1577). 

(2)  For  the  question  whether  the  moffistrate's  report  must 
be  used,  see  Rule  131,  Art.  1  {anU,  {  891),  and  Rule  133,  Art.  2 
(ante,  {  902). 

Art.  3.    Parts  may  be  Rejected.   Under  the  general  prindple 

1559  that  the  jury  determine  for  themselves  the  weight  to  be  given 
to  evidence  (Rule  5,  Art.  3,  ante,  §  14),  the  jury  may  give  such 
credit  as  they  think  fit  to  any  parts  of  an  utterance  intro- 
duced as  a  part  of  the  whole  under  the  present  Rule.  —  (W. 
§  2100,  n.  3.) 


RULE  184.    Documents.    Where  a  document  is  available 
1561  for  evidence  by  original  or  by  copy,  the  whole  must  be  evi- 

*  The  authorities  here  are  often  not  definite. 
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•  

denoed;  otherwise,  the  substance  of  the  material  parts  suffices; 
subject  to  the  following  exceptions  and  modifications: 

Art.  1.    Document  produced  in  Court.  Where  a  document  is 

1562  evidenced  by  original  or  by  copy,  the  whole  of  the  document 
is  to  be  introduced  in  evidence ;  but  the  offering  party  need  not 
read  to  the  jury  more  than  he  sees  fit;  leaving  the  other  parts  if 
desired  to  be  read  by  the  opponent  under  Rule  185,  (post, 
§  1575V  — (W.  §2102.) 

Par.  (a).    If  the  document  is  a  deposition,  or  a  report 

1563  of  testimony  at  a  former  trial,  the  whole  [of  the  direct 
examination  only,]  [so  far  as  pertinent],  must  be  put  in, 
whether  used  by  the  taker  of  the  deposition  or  by  the 
non-taker.«  —  (W.  §  2103.) 

Par.  (6).    If  the  document  is  an  opponerU's  answers  to 

1564  interrogatories  of  discovery,  its  use  is  governed  by  Rule 
186  {:post,  §  1583). 

Par.  (c).    If  the  document  contains  a  reference  to  aniMer 

1565  document,  the  other  must  also  be  evidenced  if  in  the 
circumstances  the  latter  is  requisite  to  a  correct  and  full 
understanding  of  the  fortner.  —  (W.  §  2104.) 

Art.  2.    Document  lost  or  destroyed.    If  the  document  is 

1566  lost  or  destroyed  or  is  otherwise  unavailable  in  the  original 
(e;xoept  an  existing  public  record  under  Art.  3,  post,  1568),  and 
is  therefore  evidenced  by  recollection  only  or  by  any  means 
other  than  a  copy,  the  substance  of  the  material  parts  suffices. 

This  rule  applies,  in  particular, 

Par.  (o).   To  a  deed  or  a  contract.  —  (W.  §  2105.) 

Par.  (6).    To  a  tiiW.  —  (W.  §  2106.) 

Par.  (c).    To  a  pMic  record.  —  (W.  §  2107.) 

'  This  is  the  fairest  solution  of  a  matter  on  which  practice 
has  varied. 

'  Some  Courts  accept  the  two  bracketed  clauses;  some 
accept  one  only;  some  accept  neither.  It  is  really  a  question 
for  the  trial  Court,  under  Rule  18  {anU,  {  52). 
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lUtistration.  A  lost  deed  being  material  in  a  chain  of  title 
but  the  only  issue  being  as  to  the  parties,  it  may  be  evidenced  by 
a  witness  who  recollects  the  names  of  the  parties,  the  sealing  and 
the  date  of  execution,  and  the  general  identity  of  the  land,  even 
though  the  details  of  the  description  of  the  land  or  of  the 
covenants  cannot  be  given. 

Cro8»-reference8.  (1)  For  the  rule  that  a  covy  is  preferred, 
if  it  can  be  had,  see  Rule  128,  Art.  6  (ante,  §  826). 

(2)  For  the  rule  that  an  abstract  made  by  a  oonveyanoer 
is  admissible,  see  Rule  150,  Art.  3  (ante,  { 1183). 

(3)  For  the  rule  against  a  witness'  opinion  as  to  the  e£fect 
of  a  docimient,  see  Rule  173,  Art.  3  {ante,  {  1451). 

(4)  For  the  rule  as  to  a  lost  will's  contents  being  evidenced 
by  two  witnesses,  see  Rule  179,  Art.  5  (ante,  {  1508). 

(5)  For  the  rule  as  to  the  measure  of  persuasion  as  to  the 
contents  of  a  lost  vriU,  see  Rule  227,  Art.  2  {post,  {  2027). 


Art.  3.    Public  Record.    Where  the  document  is  a  public 

1568  record  existing  and  accessible  for  copying,  and  a  copy  is  used 
to  evidence  it,  pursuant  to  Rule  128,  Art.  6  (anUj  §826), 
the  copy  must  include  all  the  necessary  parts,  as  follows:  — 
(W.  §  2108.) 

ft 

Par,  (a).    For  a  private  document  copied  into  the  record, 

1569  the  whole  of  the  document  so  far  as  it  would  have  been  re- 
quired under  Art.  1,  supra,  —  (W.  §  2109.) 

Par.  (b).    For  a  series  of  official  entries,  as  many  as  are 

1570  relevant  to  the  matters  in  issue.  —  (W.  §  2109.) 

Par.  (c).    For  a  judicial  record,  the  final  order  of  judg- 

1571  ment  and  as  much  more  as  may  be  necessary  in  the  cir- 
cumstances to  avoid  misunderstanding  or  supply  material 
data.— (W.  §2110.) 

Par.  id).    For  a  record  of  conviction  of  crimen  as  much 

1572  as  is  needed  to  identify  the  offence  and  the  offender. 

Cross-reference.    For  the  rule  exempting  from  a  copy,  see  Rule 
128,  Art.  6  {anU,  §  826). 

Par.  (e).    For  a  sheriff's  or  tax-^oUector'a  deed  on  execu- 

1573  tion,  the  judgment  and  the  execution. 

Cross-reference.    For  the  rule  as  to  using  the  deed's 
to  evidence  this,  see  Rule  148  B,  Art.  1  (anU,  {  1131). 
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Topic  B:     Ophonal  (Jomplbtbness 

RULE  185.   General  Principle.    The  opponent  may  intnxluoe 

1575  the  remainder  of  an  utterance  of  which  any  part  has  been 
introduced  by  the  other  party; 

provided  that 

(1)  No  utterance  irrelevant  to  the  issue  is  receivable;  and 

(2)  No  more  is  receivable  than  such  remaining  part  as 
concerns  the  same  subject  [and  is  explanatory  of  the  fiist 

part];  ^  and 

(3)  The  reminder  thus  received  is  usable  to  aid  in  the 
construction  of  the  utterance  as  a  whole,  and  not  as  testimony 
in  itself;  — (W.  §2113.) 

subject  to  the  following  exceptions  and  modifications: 

Art.  1.     Parts  of  Same  Utterance  admitted.    The  present 

1576  Rule  applies  to  admit  all  the  parts  of  a  single  utterance,  oral 
or  written,  of  the  following  classes,  among  others: 

Par.   (a).     Canversatums  in    general, 
an   opponent's  admissiane, 
a  witness'  sdf-contradictiana.  —  (W.  {  2115.) 

Cross-references.  See  also  Rule  116,  Art.  4  (ante,  (635)  for 
a  party's  admissions,  and  Rule  108,  Art.  6  (ante,  {  591)  for  a 
witness'  self-contradictions. 

Par.  (6).    Confessions  of  an  accused; —  (W.  §2100.) 

1577  (1)  including  the  mention  of  another  crime  by  the 
accused,  when  contained  in  one  entire  statement  and 
offered  by  the  prosecution;  * 

(2)  and  indvding  the  mention  of  another  person  as  a 
participant  in  the  same  crime ;  but  here  the  Court  may 
instruct  the  jury  not  to  use  the  confession  against  the 
other  person  except  as  a  co-conspirator's  admission 
under  Rule  121   Art  2  (ante,  §  687). 

Par.  (c).    Sundry  writings,  including  depomtions  and 

1578  reports  of  former  testimony.  —  (W.  §2116.) 

*  This  bracketed  clause  is  sound,  if  its  enforcement  is  left 
to  the  trial  Court  under  Rule  18  (ante,  §  51),  and  not  quibUed 
over.    But  it  is  not  law  in  some  states. 

'  The  definition  is  in  some  Courts  stricter.  Their  desire  is  to 
avoid  violating  Rule  43,  Art.  1  (anU,  f  219). 
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Par,  (d).    Discharge  statements,  by  a  person  admitting 

1579  a  charge  but  also  stating  something  in  dischaige.  — 
(W.  §2117.) 

Art.  2.   Separate  Utterance  excluded.  The  present  Rule  does 

1580  not  apply  to  admit  an  utterance  separate  in  time  and  form ; 
subject  to  the  following  exceptions  and  modifications:  — 
(W.  §2119.) 

Par.  (a).   The  whole  of  an  account  on  a  subject  of  which 

1581  some  items  have  been  introduced  is  admissible.  —  (W. 
S  2118.) 

Par.  (6).    A  prior  or  subsequent  utterance  referred  to 

1582  in  one  already  introduced  is  admissible,  so  far  as  it 
serves  to  avoid  misunderstanding  the  one  introduced.  — 
(W.  §  2120.) 

Topic  C:    Composttb  Rulbs 

RULE  186.     Party^a  Answer  to  Interrogatories  of  Discovery, 

1583  The  foregoing  Rules  182  to  185,  concerning  compulsory  and 
optional  completeness,  are  applied  to  a  party  opponent's 
answers  to  interrogatories  of  discovery  as  follows: 

Art.  1.    Chancery  Answer  to  BUI  of  Discovery.    An  answer 

1584  in  chancery  to  a  bill  of  discovery  is  admisable  as  follows:  — 
(W.  §§  2121-2123.) 

Par.  (a).  If  it  is  offered  in  a  trial  at  law,  as  the  part3r'8 
written  admission,  the  whole  must  be  introduced,  pursuant 
to  Rule  184,  Art.  1  (ante,  §  1562). 


1585 


Par.  (6).    If  it  is  offered  in  another  chancery  cause,  as 
the  party's  admission,  the  same  rule  applies. 

Par.  (c).    If  it  is  offered  in  the  same  chancery  cause,  as 

1586        a  pleading  containing  admissions,  the  pluntiff  may  use 

as  admissions  whatever  parts  of  the  answer  are  so  con- 

struable    without    severing    statements    grammatically 

connected; 

but  the  defendant  is  [not]  thereby  entitled 
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(1)  to  treat  any  other  parts,  not  so  used  by  the 
plaintiff,  but  directly  responding  to  interrogatories, 
as  taken  for  true;  or 

(2)  to  shift  upon  the  pluntiff  the  burden  of  proving 
or  disproving  any  fact  so  responded  to  by  the  defendant, 
whether  negatively  or  affirmatively,  of  which  the  plain- 
tiff would  not  otherwise  have  had  the  burden  of  proof 
or  disproof.^ 

X 

Art.  4.     Party's  Answer  to  Statvlory  Interrogatories.     A 

1587  party's  answers  to  interrogatories  of  discovery  authorised 
by  statute  are  governed  by  the  principle  applicable  to 

(1)  [a  party's  answer  to  a  bill  of  discovery ^  under  Art.  1, 
Par.  (a),  (§  1584),  requiring  to  put  in  the  whole.]  ^ 

(2)  [a  witness'  deposition,  under  Rule  184,  Art.  1,  Par. 
(a)  (anUy  §  1562),  requiring  to  put  in  such  parts  as  are 
pertinent.] »  2124.) 

(3)  [a  party's  oral  admission,  under  Rule  183,  Art.  2,  Par. 
(6)  (antey  §  1555),  permitting  to  put  in  one  or  more  of 
the  answers  without  putting  in  the  others,  except  so  far 
as  others  are  so  connected  as  to  require  in  fairness  to  be 
read  together].*  —  (W.  §  2124.) 

Par.  (a).    The  remaining  answers  may  be  used  by  the 

1588  party  maldng  them,  under  Rule  185  {arUey  \  1575),  so  far 
as  they  serve  to  explain  the  answers  already  introduced. 


RULE  187.  Inspection  of  Opponent's  Document,  to  admit  the 
1589  Whole,  Where  a  party  during  the  trial  calls  for  inspection 
of  a  document  in  possession  of  the  opponent,  and  the  in- 
spection is  allowed,  [no  part  of]  the  document  so  used  is 
thereby  treated  as  introduced  in  evidence  by  the  party  calling 
for  it.»  —  (W.  §  2125.) 

>The  bracketed  clause  is  law  in  perhaps  the  minority  of 
States,  but  is  the  only  sound  one.  The  rule  is  not  easy  to 
phrase  correctly. 

*  Various  Courts  or  statutes  accept  one  or  the  other  of  these 
forms.    The  last  is  the  best. 

'  The  bracketed  clause  represents  the  sound  rule;  though 
some  jurisdictions  still  recognise  the  contrary  eariy  rule. 
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SUB- TITLE   IV:   AUTHENTICATION 
Topic  A:    Authentication  in  General 

RULE  188.     General  PrineipU.    A  writing  or  other  tiling 

1591  purporting  to  have  been  made,  sent,  authorized,  used,  or 
acted  on  by  a  speci6c  person,  and  deared  to  be  offered  as 
such,  cannot  be  received  for  the  purpose  of  being  shown  or 
read  to  the  jury  as  material  or  relevant,  unless  there  is  also 
offered  some  evidence  authenticating  the  person's  supposed 
connection  therewith. 

(Reason  and  Policy,  The  general  mental  tendency  is  to  jump 
to  the  conclusion  without  evidence,  whenever  a  coiporal 
object  is  produced  as  purporting  to  be  one  used  or  made  by 
a  particuL&r  person.  The  mere  sight  of  it  in  existenoe  seems 
to  prove  something.  This  tendency  is  especially  noticeable 
wito  documents.  Being  a  tendency  of  special  dan^r,  the 
rules  of  evidence  seek  to  avoid  this  danger  by  enforcmg  the 
logical  necessity  of  offering  some  evidence  of  the  suppoeed 
connection,  before  the  thing  itself  is  admitted.  The  specific 
rules  for  this  purpose  concern  chiefly  documents). 

Art.  1.    ChaUdSf  etc.    There  are  no  specific  rules  for  the 

1592  authentication  of  chattels  or  other  corporal  objects.  —  (W. 
S  2130,  n.  1.) 

Illustration.  On  a  prosecution  for  murder,  a  knife  found  stick- 
ing in  the  corpse  oi  the  deceased  may  be  introduced  upon  evi- 
dence of  sucn  finding.  But  if  the  knife  is  offered  as  one 
found  in  the  possession  of  the  defendant  and  capable  of  having 
been  used  for  the  killing,  then  there  must  firat  be  evidence 
of  such  possession.  That  it  was  found  in  his  room  on  the 
floor,  might  suffice;  or  that  it  was  found  in  his  trunk  in  an- 
other man's  room. 

Cross-references.  (1)  The  general  principle  of  the  judges 
control  over  sufficiency  of  evidence  (Rule  226,  Art.  3,  post, 
i  2002)  disposes  of  this  class  of  questions. 

(2)  The  various  kinds  of  evidence  of  identity^  adnussible 
under  Rule  68  {ante,  §  333)  may  here  become  involved. 

(3)  The  principle  of  undn^  prejudice  by  autoptic  proference 
under  Rule  123  (ante,  §  730)  may  also  here  apply. 

(4)  For  the  order  of  evidence,  see  Rule  163,  ante^  §  1352. 
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Art.  2.    Brands  on  Aninuds  and  Logs.    The  preaenoe  ort 

1593  purporting  brand  or  mark  customarily  used  by  a  particular 
person  on  stock-animals,  timber-logs,  etc.,  is  sufficient  evidence 
to  admit  the  mark  to  be  used  as  evidence  of  identity  or  of 
ownership,  under  Rule  41,  Art.  2  (arUe,  {  198). 

Abt.  3.     Tdephone-Mesaage,    A  telephone  message,  pur* 

1594  porting  to  come  from  a  particular  person,  may  be  sufficiently 
authenticated  as  to  the  person 

(1)  by  the  person's  voice,  as  recognized  by  the  hearer; 

(2)  by  the  person's  subsequent  admissions,  by  the  tenor  of 
the  message,  or  by  other  circumstances; 

(3)  if  a  reply-message,  by  the  message  purporting  to  come  in 
answer  to  a  call  made  in  the  customary  manner  by  using  the 
name  and  number  of  a  specific  person.]  *  —  (W.  {  2155.) 

Par,  (a).  On  an  issue  as  to  the  authority  of  a  peraon 
answering  on  behalf  of  another,  or  from  his  oflSce,  there 
must  be  other  evidence  than  the  mere  purporting  message. 

Par.  (b).  Where  the  message  is  evidenced  to  have  been 
spoken  by  an  operator  or  other  person  as  an  intermediary, 
at  the  request  of  a  party  to  the  case,  the  intermediary 
is  agent  to  transmit,  and  the  message  as  spoken  by  him 
is  receivable.  —  (W.  §  669,  §  2155,  n.  8.) 

*  This  Clause  3  is  law  in  a  few  Courts,  and  is  safe. 
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Topic  B:     Authsnttcation  of  Documentb 

RULE  189.  General  Principle.  No  writing  alleged  or  pur- 
1595  porting  to  have  been  made,  sent,  authorised,  used  or  acted 
on  by  a  specific  person,  and  desired  to  be  offered  as  such,  may 
be  read  or  shown  to  the  jury  unless  upon  some  evidence  of 
such  person's  connection,  sufficient  to  satisfy  the  ensuing 
Rules  18^192,  or  to  satisfy  the  judge  on  the  circumstances 
of  the  particular  case  under  the  general  principle  of  Rule  226, 
Art.  2  (po^,  i  2002.) 


Art.  1,    Kinds  of  Evidence.    The  evidence  thus  sufficient 
1596  may  be  any  admissible  evidence  of  one  of  the  three  general 
sorts;— (W.  52131)  namely: 

(1)  Autoptic  proference  (Real  evidence): 

Illustration.  The  party  or  witness  writing  his  name  in  the 
jury's  presence  in  court. 

(2)  Testimonial  evidence; 

Illustration.  A  witness  who  saw  the  document  written  or 
used;  any  person  qualified  tmder  Rule  87,  Art.  3  (ante, 
(418).  The  party's  extrar judicial  admission  that  he  used  or 
wrote  it. 

(3)  Circumstantial  evidence. 

lUtutrations.  (1)  Style  of  handwriting,  under  Rule  36, 
Art.  1  (antef  $171),  as  evidenced  in  its  turn  by  witnesses 
who  know  the  person's  style,  under  Rule  87,  Art.  3  (ante, 
i  418)  or  are  expert  in  handwriting,  under  Rule  177,  Art.  3  (ante, 
I  1480),  or  by  specimens  of  the  person's  handwriting,  under 
Rule  66,  Art.  5  (anU,  §321)  and  Rule  173.  Art.  5  (anU,  §1488). 

(2)  Sundry  circumstances  in  the  nature  of  motive,  desi|p. 
traces,  and  the  like,  imder  the  general  rules  of  circumstantial 
evidence. 

(3)  Specific  circumstances,  giving  rise  to  the  specific  luks 
of  sufficKncy  (Rules  189-193,  post,  f  §  1595,  1633). 
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Abt.  2.    AuihenHeaiicnf  when  UnneeeamMry.    Evidence  to 

1597  authenticate  a  writing  is  not  needed  whenever  the  fact  of  its 
use,  making,  or  authorising  by  a  specific  person  is 

(1)  immaterial  under  the  issues; 

(2)  or  conceded  under  the  issues; 

subject  to  the  following  details:  —  (W.  {  2132.) 

Par.  (a).     Evidence  to  authenticate  is  not  necessary 

1598  when  only  the  document's  eonlents  or  existence  is  materiaL 


Illustration,  (1)  In  an  action  of  trover  for  bonds,  the 
tity  of  the  bonds  involves  merely  the  purporting  signatures, 
henoe  their  genuineness  need  not  be  eviaenoed;  unless  on 
the  isBue  of  damages  their  value  depends  on  genuineneoL 

(2)  Under  a  claim  of  title  by  adverse  oocupation,  the  oc- 
cupier's scope  of  possession  may  depend  on  the  description 
in  certain  deeds  giving  color  of  title;  but  their  genuineness 
is  immaterial  and  need  not  be  evidenced  for  this  purpose. 

Par.  (&).    Evidence  to  authenticate  is  not  needed  where 

1599  by  the  pleadings  or  by  stipulation  or  by  other  form  of 
judicial  admisnan  under  Rule  231  ipoii,  §  2140)  the  ex- 
ecution of  the  document  is  conceded  by  the  opponent; 

in  particular, 

(1)  where  the  opponent  makes  daim  or  defence  under 
the  same  instrument,  as  provided  in  Rule  130,  Art. 
4  (anl6,  §846); 

(2)  but  not  where  the  opponent  merely  has  possession 
of  the  instrument  and  prodtuxs  it  on  demand  without 
making  claim  or  defence  under  it,  as  provided  in  Rule 
130,  Art.  4  {anU,  {  846). 

Par,  (c).     Evidence  to  authenticate  is  not  dispensed 

1600  with  by  an  opponent's  extrorjudidal  admi99ion,  t.  e.  as 
defined  in  Rule  1 16,  Art.  4  {ante,  §  635),  which  is  merely 
some  evidence  of  authentication  as  declared  in  Art.  1, 
supra. 

In  particular, 

(1)  The  opponent's  destruction  or  spoliation  of  the 
document  is  not  a  conclusive  or  judicial  admission,  but 
merely  some  evidence,  admissible  as  provided  in  Rule 
118,  Art.  4  (an/c,  §654). 

Par,  (d).     Evidence  to  authenticate  Is  not  dispensed 
with  by  evidence  of  loss  or  other  circumstance  dispensing 
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with  production  of  the  original  under  Rule  126,  Art.  3 
(anU,  S  754).  —  (W.  f  1188.) 

Art.  3.    Order  of  Evidence  of  Aviheniieiiy,  Loss^  and  Ccm-^ 

1603  tents.  Where  a  document  is  said  to  be  lost  or  otherwise  not 
producible  in  the  original,  so  as  to  be  evidenced  by  c»py,  the 
order  of  e^vidence  for  the  facts  of  loss,  contents,  and  execution 
is  as  provided  in  Rule  126,  Art.  2  {anU^  \  751). 

Art.    4.     AuthenJbicaiion-Rvlee    of    Sufficiency    and    of 

1604  Presumpium.  The  ensuing  rules  merely  declare  certain 
circumstantial  evidence  to  be  sufficient  evidence  to  permit 
the  document  to  go  to  the  jury  (Rules  9(>-ld3,  {§  1608-1643), 
and  do  not  create  any  presumption  of  execution  (on  the  princi- 
ple of  Rule  226  Art.  2,  post,  §  1999)  except  where  expressly  so 
provided.  —  (W.  $  2135.) 

Art.  5.     Other  Rides  for  Documents  distinffuished.     The 

1605  rules  for  Authentication  of  documents  have  no  relation  to 
the  evidential  rules  on  the  following  topics  concerning  docu> 
ments,  elsewhere  provided  for  in  this  Code: 

(1)  the  possession  of  a  document  to  evidence  knowledge  of 
its  contents,  under  Rule  62,  Art.  12  (anU,  $  289). 

(2)  the  possession  of  an  instrument  of  obligation,  to  evidenoe 
its  discharge^  under  Rule  41,  Art.  6  {ante,  {  202). 

(3)  the  presumption  of  identity  of  person  from  idenHiy  of 
names  in  a  document,  under  Rule  228  (post,  §  2062). 

(4)  the  preference  for  an  attesting-vktness  to  evidenoe  the 
execution  of  the  document,  under  Rule  130  {ante,  §841). 

(5)  the  degree  of  persuasiveness  required  for  the  evidenoe 
of  execution  of  a  lost  wiUy  under  Rule  227  (post,  §  2029). 

(6)  the  presumption  of  delivery,  from  proof  of  signing  a 
deed,  under  Rule  228  {post,  §  2069). 

(7)  the  presumption  as  to  an  alteration  being  made  before 
or  after  execution,  under  Rule  228  (post,  §  2069). 

(8)  the  presumption  as  to  the  existence  of  a  lost  grant, 
under  Rule  228  (post,  §  2069). 

(9)  the  admissibility  of  a  recital  in  an  ancient  deed  to  evi- 
dence the  existence  of  another  and  lost  deed,  under  Rule  145 
(ante,  §  1040). 
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Topic  C: 

Specific  Rules  op  Sufficiency  for  Authentication  of 
Documents  by  Circumstantial  Evidence 

RULE  190.  AtUhenticatum  by  Age  of  Document.  A  document 
160S  which  has  been  in  existence  for  Uiirty  years,  is  produced 
from  a  custody  appropriate  under  the  circumstances,  and  bears 
no  appearance  raising  suspicion  of  fraud,  is  admissible,  without 
other  evidence  of  authenticity.  —  (W.  5  2137.) 

{Reason  and  Policy.  After  the  lapse  of  a  g;eneration,  testi- 
mony by  witnesses  knowing  the  handwriting  is  likely  to 
be  unavailable.  The  three  circumstanoes  mentioned  are  of 
considerable  weight  in  combination.  The  likelihood  of  a 
forgery  for  the  b^efit  of  a  future  generation  is  small.) 

Art.  1.    Age,    The  document  must  be  evidenced  to  have 

1609  existed  for  thirty  years,  and  the  actual  date  cannot  be  merely 
assumed  from  the  purporting  date  of  execution.  —  (W. 
§  2138.) 

Par.  (a).    The  time  is  reckoned  from  the  time  of  exist- 

1610  ence  of  the  document  (not  of  its  taking  effect  in  law)  to 
the  time  of  offering  in  court  (not  to  the  time  of  suit 
begun). 

Art.  2.    Custody,    The  custody  may  be  that  of  any  place 

1611  or  person  where  under  the  circumstances  that  particular 
document  would  naturally  be  found  if  genuine.  —  (W.  §  2139.) 

Illustralion.  A  coimterpart  of  a  lease,  found  in  the  leescM^s 
possession;  an  old  plan,  found  in  the  town-clerk's  records. 

Art.  3.    Appearance.    The  document  must  not  bear  any 

1612  appearances  raising  suspicion  of  fraud  in  making  or  altering 
the  document.  —  (W.  \  2140.) 

Art.  4.    Possession  of  Property  described.   Where  the  docu* 

1613  ment  purports  to  give  an  interest  in  real  property,  an  occu- 
pation of  the  land,  during  some  part  of  the  time  since  the 
purporting  date  of  execution,  by  the  party  claiming  under  it 
or  his  predecessor, 


(1) 
(2) 


is  also  necessary.] 

is  also  necessary,  or  else  some  other  circumstance, 
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such  as  the  claimant's  payment  of  taxes  or  the  non-occu- 
pation by  adverse  claimants,  indicating  the  abeence  of 
doubt  of  the  document's  genuineness.] 
(3)  [is  not  necessary.] '  —  (W.  §  2141.) 

Art.  5.    Original  and  Copy  ;  Recorded  Deeds.   The  foregoing 

1614  rule  is  applied  as  follows  where  a  copy  of  a  deed  or  will  is 
concerned:  —  (W.  §  2143.) 

Par.  (a).  Where  an  alleged  ancient  original  is  lott^  and 
a  purporting  andeni  copy,  not  official  and  otherwise 
unauthenticated,  is  offered,  the  copy  is  admissible  on  the 
same  conditions  defined  in  Arts.  1-4. 

Par.  (6).    Where  an  alleged  ancient  original  is  losi,  and 

1615  a  purporting  ancient  official  record  or  record-copy  exists 
which  is  not  admissible  under  Rule  148  A,  Art.  5  (atUej 
§  1110)  because  the  record  was  not  made  in  pursuance  to 
authority,  the  ancient  record,  or  the  ancient  record-copy 
(or  a  duly  certified  copy  newly  made  from  the  reconl) 
[is  admissible.] ' 

Par.  (c).    Where  an  ancient  original  is  prodvjced,  an 

1616  official  record  of  it,  or  copy  thereof,  which  would  be 
inadmissible  under  Rule  148  A,  Art.  5  {ante,  §  1110) 
because  not  made  in  pursuance  to  authority,  is  receivable 
in  corroboration  [and  to  supply  any  requirement  of  Art. 
4  above].' 

Art.  6.    AtUhority  to  Execute.    When  a  document  is  ad- 

1617  missible  under  the  conditions  of  Arts.  1-5  above,  the  same 
circumstances  suffice  as  evidence  of  the  existence  of  any 
agent's  authority,  or  other  fact  necessary  to  valid  execution, 
which  purports  in  the  document  to  have  existed.  —  (W. 
§2144.) 

'  These  differing  rules  are  favored  in  different  jurisdictions. 

'Here  there  are  numerous  statutes,  varying  in  detail 
in  different  jurisdictions.  Most  of  them  lessen  the  poiod 
to  twenty  years;  some  require  possession;  most  are  hmited 
to  deeds. 

'  This  applies  where  Clauses  1  or  2  of  Art.  4  are  in  foroe. 
Statutes  sometimes  cover  this. 
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Art.  7.    Kinds  of  Documents.    The  foregoing  rules,  where 
1618  not  otherwise  expressly  declared,  apply  to  any  kind  of  docu- 
ment. —  (W.  §  2145.) 


RULE  191.    AvihenHeatian  by  Contents.    The  genuineness  of 

1620  a  document  may  be  sufficiently  evidenced  by  its  contents, 

(1)  if  the  subject  of  the  communication  is  one  peculiarly 
in  the  knowledge  of  the  alleged  author; 

IJor,  (2)  if  the  document  bears  a  stamp  or  imprint  purport- 
ing to  describe  a  particular  person  as  author  or  publisher.]]  ^  — 
(W.  §§2148,2149.) 

Illustratums,  (1)  In  a  notice  of  a  bank-balance  overdrawn 
the  reference  to  the  bank  deposit  may  suffice  to  authenticate 
it  as  coming  from  a  bank's  officers. 

^2)  Newspapers,  books,  letter-heads  may  suffice,  as  pro- 
vided in  Arts.  1-^. 

[Art.  1.    Printed  Matter.    In  a  printed  book,  pamphlet, 

1621  periodical,  or  newspaper,  the  purporting  printed  name  of  the 
author  and  the  publisher  is  sufficient  to  authenticate  it.]  *  — 
(W.  §  2150.) 

Par.  (a).    A  printed  volume  purporting  to  contain  a 

1622  copy  of  a  legislative  statute,  municipal  ordinance,  adminis- 
trative regulation,  or  judicial  decision,  domestic  or  foreign, 
and  to  be  printed  by  official  atUhority,  is  sufficiently 
authenticated  to  make  the  copy  admissible  under  Rule 
148  C,  Art.  10  (anU,  §  1164.)  •  —  (W.  §  1684i) 

Par.  (6).     A  printed  volume  purporting  to  contain 

1623  a  legislative  statute  or  a  judicial  decision,  and  not  pur- 
porting to  be  printed  by  official  authority,  is  sufficiently 
authenticated  if  it  purports  to  be  one  of  an  issue  or  series 
which  is  otherwise  evidenced  or  judicially  known  to  be 
commonly  treated  and  used  by  the  legal  profession  as 

*  This  is  not  yet  law,  in  so  broad  a  form.  But  it  ought  to 
be.  to  correspond  to  the  facts  of  commercial  usage. 

^  This  is  law  in  perhaps  a  few  jurisdictions  omy;  but  it  is 
the  only  sensible  rule.  The  current  practice  is  absurdly  over- 
technical. 

'  Nearly  every  State  has  a  statute  to  this  effect. 
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authentic  in  the  jurisdiction  in  question  and  therefore 
to  be  a  copy  admissible  under  Rule  150,  Art.  1  (ante, 
S  1181).  —  (W.  §§  1684,  1703.) 

Art.  2.    Postmark.    On  an  envelope  or  cover  the  impress 

1624  purporting  to  be  the  postmark  of  a  government  postal  officer 
canceling  the  mail  is  sufficiently  authenticated  to  niake  the 
postmark  admissible  under  Rule  148  C,  Art.  5  (ante,  §  1151). 
—  (W.  §  2152.) 

Art.  3.    Reply-letUr.    A  letter  arriving  by  course  of  mail 

1625  purporting  to  come  in  reply  to  a  communication  sent  to  the 
purporting  author  is  sufficiently  authenticated.  —  (W.  §2153.) 

Cro88^eference.  For  the  rule  that  the  mailing  of  a  letter  to  the 
addressee  is  evidence  of  its  due  arrival,  see  Rule  36,  Art.  1 
{anU,  §171). 

[Art.  4.     Refly-tdegram.     A  telegram  arriving  in   due 

1626  course  purporting  to  come  in  reply  to  a  communication  sent 
to  the  purporting  author  is  sufficiently  authenticated.] '  — 
(W.  §  2154.) 

Crosa-reference.  For  the  rule  as  to  authenticating  a  reply- 
telephone  and  a  brand  on  stock  or  timber,  see  Rule  188,  Arts. 
2,  3  (ante,  §§  1593,  1594). 

Art.  5.    Identity  of  Name.    In  appl3ring  the  foregoing  rules, 

1627  identity  of  name  is  sufficient  evidence  of  identity  of  person ; 
but  no  presumption  arises  except  according  to  Rule  228, 
Art.  21  (post,  §  2082). 


RULE  192.   AtUheniication  by  Official  Custody .   The  existence 
1630  of  a  document  in  the  appropriate  official  custody  is  sufficient 
to  authenticate 

(1)  An  offi4n4iL  document. 

[(2)  A  private   document  required  or  authorised  to    be 
filed  in  official  custody, 

provided  (a)  the  document  is  of  a  class  required  to  be 
evidenced  as  genuine  to  the  custodian  before  filing,  so  that 

*  A  majority  of  the  Courts  have  not  yet  accepted 
but  it  is  sound. 
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• 

his  record  or  certificate  would  be  admissible  under  Rule 
148  A,  Art.  5  (anU,  §  1110),  or  under  Rule  148  C,  Art.  2 
(ante,  §  1147),  or  Art.  6  (arUe,  5  1152), 

(h)  or,  the  document  has  been  treated  as  genuine,  in 
judicial  proceedings,  by  the  Court  or  by  the  party  now 
charged.]  '  —  (W.  §§  2158,  2159.) 

Art.  1.    WUnes8e8  to  Custody.    The  testimony  to  offidal 
1631  custody  may  be  that  of 

(1)  the  official  custodian  himself,  either  testifying  in  court 
to  the  original  document,  or  certifying  a  copy  under  Rule 
148  A,  Art.  5  (§  1110),  Rule  148  C,  Art.  2  (cmie,  §  1147),  or 
Art.  6  {arUe,  §  1152). 

(2)  or,  a  private  person^  testifying  to  the  original  or  to  a  copy, 
who  has  seen  the  original  in  the  proper  official  custody.'  — 
(W.  i  2158.) 

Distinguiah  the  question  whether  the  original  is  forbidden  to 
he  removed  from  official  custody  into  court,  under  Rule  196 
(poaty  i  1654). 

RULE   193.     AiUhentication  by  Official  Seal  or  Signaivre. 

1633  An  impression  purporting  to  be  the  seal  or  stamp  of  an  officer 
sufficiently  authenticates  the  document  bearing  it; 

subject  to  the  following  exceptions  and  distinctions:  — 
(W.  §2161.) 

(Reason  and  Policy.  In  the  frequent  daily  use  of  offieisl 
documents,  ^reat  inconvenience  and  expense  would  be  caused 
if  direct  testimony  to  their  genuineness  were  required.  The 
forgery  of  the  omcial  seal  would  be  a  crime.  Detection 
would  be  not  difficult.  In  experience,  such  falsification  is 
relativeljr  rare.  Hence  the  purporting  impression  of  such  a 
seal  is  circumstantially  sufficient.) 

Art.    1.      Avlhentication,    Hearsay    Exception,    Judicial 

1634  Notice  J  distinguished.  When  any  document  is  offered  as  an 
official  statement  admissible  under  Rule  148  (ante,  §  1090), 
and  bears  the  purporting  seal  of  the  officer,  and  the  offer 
thus  involves  three  elements, 

*  There  is  little  authority  on  Clause  (2),  but  the  above 
seems  a  practical  rule. 

'  A  few  statutes  anomalously  require  a  private  copy  to  bear 
an  official  seal. 
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(1)  that  such  an  officer *8  statement  is  admissible  to  evi- 
dence the  fact  stated ; 

(2)  that  the  person  named  is  such  an  officer;  and 

(3)  that  the  document  was  genuinely  executed  by  that 
officer  by  affixing  his  seal  or  stamp, 

(1)  the  first  element  is  governed  by  Rule  148  {antCf  §  1090), 
determining  the  admissibility  of  official  statements; 

(2)  the  second  element  is  governed  by  Rule  229  (post, 
S  2120),  permitting  judicial  notice  to  be  taken  of  the  incum- 
bency and  official  character  of  certain  persons ; 

(3)  the  third  element  is  governed  by  the  present  Rule.  — 
(W.  §  2161.) 

Par,  (a).   Wherever  under  the  present  Rule  the  genuine- 

1635  ness  of  the  seal  or  stamp  is  taken  as  sufficiently  evidenced, 
the  official  character  or  incumbency  of  the  person  using  it 
is  also  judicially  noticed,  unless  otherwise  expressly  pro- 
vided. —  (W.  §  2168.) 

Par.  (6).    Wherever  under  the  present  Rule  the  pur- 

1636  porting  seal  is  not  sufficient  evidence  of  its  genuineness, 
and  other  evidence  is  therefore  needed,  it  may  be  supplied 
by  an  official  certificate  of  genuineness  appended  thereto, 
and  made  by  another  officer  duly  authorized,  so  as  to  be 
admissible  as  an  official  statement  under  Rule  148  C  {ante, 
i  1 145).  In  such  case,  the  genuineness  of  the  additional 
certificate  bearing  a  purporting  seal  of  that  officer  will 
always  be  assumed,  under  the  present  Rule. 

lUttstratum.  (1)  Where  a  purporting  foreign  notary's  cei^ 
tificate  of  execution  of  a  deed  is  offered,  the  present  Rule 
determines  whether  the  seal  is  assumed  genume.  If  not, 
Rule  148  G  determines  that  an  American  consul's  certificate 
of  genuineness  is  admissible;  and  the  present  Rule  then 
decuires  the  Ck}nsul'8  purporting  seal  to  be  presumed  genuine. 

(2)  Where  a  certified  copy  of  a  judicial  record  in  another 
State  is  offered,  and  the  clerk's  certificate  is  admissible  for 
the  purpose  under  Rule  148  C,  the  genuineness  of  the  clerk's 
certificate  (a)  will  in  some  States  be  presumed  from  the  pur- 
porting seal  of  court,  but  (6)  under  the  Federal  statute,  it 
will  not  be  assumed,  and  the  judge's  certificate  of  genuineness 
must  be  furnished,  but  this  will  be  assumed  genuine. 

Par.  (c).    Wherever  under  the  present  Rule  the  pur- 

1637  porting  seal  is  not  sufficient  evidence  of  its  genuineness, 
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teatimony  to  its  genuineness  may  be  given  on  the  stand  by 
a  qualified  person. 

Art.  2.    Seal  of  State.    The  purporting  seal  of  State,  of 

1638  either  a  domestic  or  a  foreign  State  or  of  a  United  States 
Territory  or  Dependency,  is  assumed  genuine.  —  (W.  §  2163.) 

Art.  3.    Seal  of  Court,   The  purporting  seal  of  the  following 

1639  courts  will  be  assumed  genuine: 

(1)  a  court  of  record  within  the  jurisdiction; 

(2)  a  court  of  record  in  another  State,  Territory,  or 
Dependency  of  the  United  States; 

[(3)  a  court  not  of  record,  within  the  county;  ] 

(4)  any  Federal  court.*  —  (W.  §  2164.) 

Distinguish  the  requirement  of  Rule  148  C,  Art.  7  {arUe,  {  1160), 
under  the  Federal  statute,  that  both  the  clerk  and  the  judge 
must  make  certificates  for  a  copy  of  the  recoid;  the  seal 
of  the  court  is  assumed  genuine. 

Art.  4.    Seal  of  Notary,    The  purporting  seal  of  a  notary^ 

1640  foreign  or  domestic,  is  assumed  genuine,  wherever  his  certiif- 
icate  is  offered  for  the  purpose  of  evidencing  the  fact  of  dis- 
honor of  commercial  paper  [or  any  other  fact  for  which  it  b 
admissible  under  Rule  148  C,  Art.  1  {arUe,  §  1146).]«-~(W. 
§  2165.) 

Art.  5.    Seal  of  Sundry  Officers.    The  purporting  seal  of 

1641  the  following  other  officers  will  be  assumed  genuine:  — 
(W.  §  2166.) 

(1)  a  Federal  officer; 

(2)  a  domestic  State  officer; 

(3)  a  domestic  county  officer  [within  the  county]; 

[(4)  an  officer  of  another  State,  Territory,  or  Dependency 
of  the  United  States;]  • 

(5)  a  municipal  corporation. 

*  The  statutes  vary.  Substantially  all  Courts  and  statutes 
agree  on  the  above,  except  as  to  (3). 

'  Some  Courts  decline  to  accept  the  bracketed  clause,  but 
without  sufficient  grounds. 

'  This  is  covered  by  numerous  statutes. 
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Art.  6.    Official  Signature,    The  purporting  signature  of  an 

1642  official  is  not  assumed  genuine.^ 

Art.  7.    Seal  of  a  Corporation,    (1)  The  purporting  seal  of 

1643  a  private  corporation  is  [not]  assumed  genuine. 

(2)  When  the  genuineness  of  the  seal  is  evidenced,  the  due 
consent  and  authority  of  the  corporation  to  affix  the  aeai  is 
[not]  thereby  assumed."  —  (W.  §  2169.) 

^  There  are  numerous  local  exceptions  by  statute  for 
specific  offioerB. 

*  There  is  authority  for  the  bracketed  words  in  each  of  these 
clauses. 


367 


\ 

I 

{§  1650-1654        BULES    OF    BXTKINSIC    POLICY 


PART  III: 

RULES  OF  EXTRINSIC  POLICY 

RULE  194.  Definition  and  Classification.  The  third  group 
1650  of  rules  of  Admissibility,  as  defined  and  claasified  in  Rule  12 
(ante,  §  37),  comprises  those  rules  which  allow  certain  extrinsic 
policies,  important  to  the  community  in  general,  to  override 
temporarily  the  purpose  of  ascertaining  the  truth,  and  there- 
fore to  exclude  certain  facts  irrespective  of  their  probative 
value. 

Such  rules  are  either  absolute  or  optional. 

The  absolute  rules  depend  on  a  fixed  general  policy,  and  are 
enforced  by  the  judge  on  application  of  the  party  like  other 
rules  of  evidence. 

The  optional  rules  depend  on  a  policy  protecting  the  interest 
of  particular  classes  of  persons  only,  and  are  enforced  only  on 
demand  by  such  person.  The  personal  option  granted  by 
these  rules  is  termed  a  Privilege.  —  (W.  §  2175.) 

TITLE  I:     RULES  OF  ABSOLUTE  EXCLUSION 

RULE  195.  Evidence  involving  Pvblic  Indecency.  Wherever 
1652  the  introduction  of  evidence  would  cause  under  the  circum- 
stances undue  pruriency  in  bystanders  or  undue  embarrass- 
ment and  shame  in  a  witness,  the  trial  judge  may  .exclude  it, 
having  regard  to  the  slight  relative  value  of  the  evidence  and 
the  impracticability  of  otherwise  ascertaining  the  truth.*  — 
(W.  §  2180.) 

Cross^eference.  For  the  application  of  this  policv  to  the 
specific  process  of  autoptic  proference,  see  Rule  1^,  Art.  2 
{ante,  §  732). 

RULE    196.      Evidence     involving     Public     Inconvenience, 

1654  Whenever  the  production  of  documents  from  public  records 

would  involve  danger  to  the  integrity  of  the  records  or 

*  Some  such  rule  as  this  is  presumably  now  law. 
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inconvenience  to  the  public  or  to  public  officers  in  ludng  the 
records,  the  production  of  the  originals  may  be  forbidden 
by  the  judge.»  —  (W.  §  2182.) 

Cross-reference.  (1)  For  the  privilege  as  to  nonr<Uie7idance, 
see  Rule  200  (post,  i  1689).  (2)  For  the  privilege  as  to 
official  secrets,  see  Rule  210,  Art.  2  {post,  { 1845). 


RULE  197.    Evidence  involving  lUegalUy,    An  evidential  fact, 
1656  otherwise  admissible,  is  not  excluded 

(1)  because  it  has  been  obtained  by  means  of  some 
violation  of  law; 

(2)  nor  because  its  existence  is  attended  with  some  vio- 
lation of  law ; 

unless  expressly  so  provided  by  the  statute  defining  the 
violation  of  law.  —  (W.  §§  2183,  2184.) 

Illustrations,  (1)  A  gambling  implement,  obtained  by  a 
search  illegally  made  on  the  de&ndant's  premises.  Testimony 
by  a  coroner,  who  has  made  an  unauthorized  autopsy. 

(2)  A  document  required  by  tax-law  to  be  stamped,  but 
lacking  the  stamp. 

Cross-references.  (1)  For  the  rule  excluding  documenU  ob- 
tained m  consequence  of  a  breach  of  the  privilege  against 
sell-crimination,  see  Rule  203,  Art.  5  {post,  {  1746). 

(2)  For  the  rule  as  to  documents  illegally  removed,  see  also 
Rule  196  (ante,  {  1654). 

'  All  Courts  seem  to  recognize  this  rule,  but  it  is  not  alwavs 
enforced.  The  discretionary  form,  as  above,  seems  the 
safest.  Some  statutes  improperly  give  the  option  to  the  custo- 
dian himself. 
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TITLE  U: 

RULES  OF  OPTIONAL  EXCLUSION  (PRIVILBGE) 

SUB -TITLE    I: 

TESTIMONIAL    DLTT    AND    PRIVILEGE 

IN  GENERAL 

RULE  198.    General  Principle.    Inasmudi  as  every  member 

1660  of  the  community  has  a  general  and  public  duty  to  attend  io 
court  and  to  disclose  all  matters  known  to  him,  to  the  end 
that  truth  may  be  established  in  litigation,  any  rule  of 
privilege  herein  recognized  as  paramount  to  testimonial  duty 
is  an  exception  to  the  general  rule.  —  (W.  §  2192.) 

Art.  1.    Scope  of  Duty  as  to  AUendanoe  and  Diadoeyre. 

1661  The  testimonial  duty  is 

1.  to  attend  court  as.  a  witness,  t.  e.  for  the  purpose  of 
testifying;  and 

2.  to  disdoee,  by  any  feasible  mode  of  communication,  the 
evidential  facts  in  the  witness'  control. 

A  privilege  derogating  from  the  first  part  of  the  duty  is  a 
Viatorial  Privilege. 

A  privilege  derogating  from  the  second  part  of  the  duty  b 
Testimonial  Privilege. 

Art.  2.    Scope  of  Duty  as  to  Documents,  Chattds,  etc    The 

1662  duty  as  to  disclosure  includes  all  matters  within  the  control 
of  the  witness  and  capable  of  communication  or  ezhibitkHi; 
in  particular, 

1.  documents; 

2.  chattels; 

3.  premises; 

4.  corporal  features.  —  (W.  §§  2193,  2194.) 

Art.  3.    Process  to  Enforce  Duty;  Subpcma,    The  duty  is 

1663  enforceable  by  summons  notif3ring  a  person  to  attend  and 
give  testimony.  —  (W.  §§  2199,  2200.) 
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Par,  (a).    The  summons  most  be  in  writing  Isubpaena), 

1664  unless  the  witness  is  already  in  court. 

Par,  (6).    The  service  must  be 

1665  (1 )  by  leaving  a  copy  with  the  person 

(2)  or,  [by  reading  or  showing  the  original  to  him]  in 
the  manner  prescribed  for  service  of  other  process. 

Par.  (c).    The  service  must  be  made  a  reasonable  time 

1666  before  the  day  specified  for  attendance. 

Par,  (d).    The  production  into  court  of  documents,  if 

1667  desired,  must  be  stated  in  the  summons,  with  such  pre- 
cision that  the  witness  can  conveniently  find  and  bring 
them. 

But  the  production  into  court  must  comprise  aU  the 

described  documents;  and  any  question  of  irrelevancy  or 

privilege  will  be  ruled  upon  by  the  judge  at  the  time  of 

any  offer  to  use  them  in  evidence. 

Cross^eference.     (1)  For  the  privilege  as  to  documents  in- 
convenient  to  remove  see  Rule  200,  Art.  3  (post,  {  1691). 

(2)  For  the  mode  of  obtaining  discovery  of  documents  before 
trial,  see  Rule  161  Art.  4  {anU,  i  1335). 

Par,  (e).    The  duty  as  to  production  of  documents 

1669  comprises  documents  within  the  person's  control. 

Art.  4.    Constihdional  Right  to  Process.    A  party  defendant 

1670  in  a  criminal  case  has  a  right  to  such  process,  and  cannot, 
under  the  Constitution,  be  deprived  of  it  by  law.  —  (W. 
§2191.) 

Art.  5.    Officers  having  power  to  Compel^  etc.    The  rules 

1671  concerning  the  following  matters  are  not  included  in  this 
Code:— (W.§  2195.) 

The  classes  of  judicial  officers  who  have  power  to  compd 
performance  of  testimonial  duty; 

The  witness'  immunity  from  other  legal  process  while 
performing  testimonial  duty; 

The  party's  right  of  civil  action  against  a  person  who 
fuls  to  perform  testimonial  duty. 

Art.  6.     Kinds  of  Privilege.      There  are  two  kinds  of 
ift79  nrivilege,  Vialoricd  and  Testimonial. 
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The  viaiorial  privilege  exempts  the  person  from  traveOing 
to  attend  before  a  court  or  deputy  judicial  officer,  and  allows 
him  to  give  his  testimony  in  his  place  of  residence  or  in  his 
house,  before  an  officer  appointed  to  take  it. 

The  testimonial  privilege  is  of  two  classes.  The  first  dasB 
comprises  privileged  topics,  i.  e.  facts,  or  subjects  of  fact, 
upon  which  the  person  concerned  is  privileged  not  to  make 
disclosure.  The  second  class  comprises  privileged  com- 
munications,  i,  6.  a  communication  made  between  particular 
persons,  which  one  or  both  of  them  is  privileged  not  to 
disclose.  —  (W.  §  2197.) 

Art.  7.    Privilege  Personal  to  Witness.    Since  a  privilege 

1673  is  designed  to  protect  some  interest  of  the  class  of  persons 
represented  in  the  witness,  by  giving  an  option  not  to  disclose, 
the  privilege  is  personal  to  the  witness.  —  (W.  §  2196.) 

Therefore, 

Par,  (a).    The  daim  of  privilege  can  be  made  solely  by 

1674  the  person  entitled  to  it,  and  not  by  a  party  to  the  cause 
as  such. 

Par,  (&).    A  judicial  ruling,  erroneously  made,  can  be 

1675  excepted  (o  by  a  party  ruled  agiunst 

(1)  if  it  affirms  the  privilege  and  thus  excludes  admis- 
sible evidence  useful  to  the  party; 

(2)  [but  not]  if  it  denies  the  privilege  and  thus 
receives  admissible  evidence  contrary  only  to  the 
rights  of  the  witness.* 

Art.  8.    Privilege  may  be  Waived.    Every  privilege,  being 

1676  an  option  conceded  to  a  particular  class  of  persons  to  decline 
to  disclose  or  to  attend,  and  not  an  inherent  defect  in  the 
evidence,  may  be  waived,  i.  e.  not  claimed.  Therefore  when 
the  privileged  person  exercises  his  option  to  attend  or  to 
disclose,  no  further  objection  lies  to  the  admission  of  his 
testimony,  by  reason  of  the  rules  in  this  present  Part  III  of 
this  Book.' 

*  The  clause  in  brackets  represents  the  correct  rule;  but 
some  Courts  deny  it  in  theory,  and  most  ignore  it  in  practice. 

■  This  is  usually  ignored  by  Courts,  especially  in  the  rules 
for  privileged  communications. 
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Pear,  (a).  This  privilege  of  noQ-attendanoe  at  court 
leaves  the  person  still  liable  to  the  duty  to  testify  by 
deposition  given  at  the  place  of  his  residence. 

Art.  1.     lUness,     Serious  illness  of  self  or  famHy  may 

1686  excuse  from  attendance.  —  (W.  §  2205.) 

Art.  2.    Personal  Status.    The  following  classes  of  persons 

1687  are  privileged  from  attendance  : 

Par.  (a).    Domestic  Officials.  —  (W.  §§  2371-2373.) 

1688  (1)  The  Chief  J^xecu/ive; 

[(2)  A  judge  of  a  superior  court ;  ] 

[(3)  A  custodian  of  public  records,  for  the  purpose  of 
bringing  the  records,  and  so  far  as  the  records  them- 
selves are  irremovable  under  Rule  196  {ante,  §  1654).] 

CrosiHreference,    For  the  privilege  not  to  disclose  official  mat- 
ters by  testifying  at  all,  see  Rule  210  (post,  {  1842). 

Par.  (6).    Foreign  OfficiaU.  —  (W.  §  2372.) 

1689  (1)  An  ambassador  or  minister; 
[(2)  A  consul.] 

Par.  (c).    Privaie  persons.  —  (W.  §  2206.) 

1690  [(1)  A  practising  ph3rsician.]  ' 
[(2)  A  woman.]  ^ 

Art.   3.     Inconvenience   {Distance,  etc.).     The  following 

1691  circumstances  privilege  from  attendance: 

[Par.  id).    Risk  of  serious  and  disproportionate  injury 
to  livelihood 

(1)  either  by  personal  absence  therefrom, 

(2)  or  by  removal  of  commercial  books.]  *  —  (W. 
§§  2205,  2206.) 

Par.  (h).    Residence  at  a  distance  from  the  place  of 

"  A  few  States  recognize  these  privileges,  but  not  wisely. 
'  Sometimes  such  a  rule  has  been  recognised;   but  the  case 
ought  to  be  extreme  and  rare. 
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1692  trial  [[such  as  to  impose  disproportionate  hardship;  ]] 

[namely,  out  of  the  county.]  » —  (W.  f  2207.) 

SUB-TITLE  III:  TESTIMONIAL  PRIVILEGE 
Topic  A:     Privilbgbd  Topics 

RULE  201.    Sundry  Privileged  Topics.     For  misoeUaneous 

1693  topics  privileged  not  to  be  disclosed,  the  following  rules 
apply: 

Art.   1.     Irrelevant  Maiiers,     There  is  no  privilege  for 

1694  matters  irrelevant  or  otherwise  inadmissible.'  —  (W.  f  2210.) 

Distinauish  (1)  the  lack  of  power  in  a  deooBition-offieer  to 
compel  answers  and  therefore  to  rule  upon  relevancy; 

(2)  the  party's  risht  to  refuse  discovery  before  trial  on  im- 
material matters,  under  Rule  161,  Art.  3  {anU,  {  1332). 

Art.  2.     Documents  of  Tide.    There  is  no  privilege  for 

1695  documents  of  title; '  except  where  a  person  holding  a  lien 
on  a  document  might  substantially  lose  the  benefit  of  his 
lien  if  compelled  to  produce  the  document  at  the  instance  of 
the  lienee.  — (W.  §2211.) 

Art.  3.   Trade  Secrets.   Any  fact  important  to  the  existence 

1696  of  a  particular  industry  or  business,  and  habitually  kept  in 
the  private  knowledge  of  the  persons  occupied  therein,  is 
privileged;  unless  the  trial  judge  deems 

(1)  that  the  privilege  if  conceded  to  a  party  opp<Mient  in 
a  suit  based  on  fraudulent  competition  will  not  be  6ona  fide 
exercised  and  may  serve  to  conceal  fraud; 

(2)  or,  in  any  other  case,  that  the  privilege,  if  conceded, 
wiU  substantially  prevent  the  ascertainment  of  the  truth, 
and  may  thereby  cause  more  harm  than  the  disclosure 
would  cause.*  —  (W.  §  2212.) 

*  A  statute  always  fixes  a  specific  limit.  But  such  a  rule 
worlra  arbitrarily,  and  oueht  to  have  flexibility,  as  provided 
in  the  double-bracketed  dause. 

'  A  few  Codes  do  concede  such  a  privilege,  but  this  is  un- 
sound both  theoretically  and  practically. 
'  But  in  England  there  was. 

*  Some  such  privilege,  with  unfixed  limits,  is  recognised 
in  all  courts. 
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[Par,  (a).    The  trial  judge  may  in  any  case  prescribe 

1697  a  disclosure  limited  to  himself  or  his  appointee.]  ^ 

Art.  4.    Official  Secrets,    A  fact  confidentially  preserved 

1698  in  the  knowledge  of  officers  of  State,  and  for  the  public  welfare 
necessarily  kept  secret,  is  privileged;  subject  to  the  qualifica- 
tions of  Rule  210  (pod,  f  1842.)'  —  (W.  i  2213.) 

Art.  5.    Theological  Belief,    A  person's  belief  in  matters  of 

1699  theology  is  privileged.  —  (W.  i  2214.) 

CroM^eference,  For  the  mode  of  ascertaining  theologicai 
belief  for  the  purpose  of  administering  an  oath,  see  Rule  157, 
Art.  3  (anU,  f  1292). 

Art.  6.     Political  Vote,    The  tenor  of  a  person's  vote 

1700  lawfully  cast  at  any  government  election  is  privil^^.  — 
(W.  §  2215.) 

Distinguish  the  i>rivilege  against  MlZ-erimtfiatum,  Rule  203 
ipostf  i  1730),  which  would  protect  the  fact  of  illegal  voting 
from  self-disclosure. 

[Art.  7.     Disgrace  or  Infamy,     A  fact  involving  puUic 

1701  disgrace  or  infamy,  and  not  material  to  the  issue,  thou^ 
relevant,  is  privileged.]  *  —  (W.  i§  984,  986,  987,  2216.) 

Illustration.  Whether  a  person  has  stolen  from  his  employer 
is  a  fact  of  crimination;  but  whether  he  has  been  convicted 
of  such  stealing  is  a  fact  of  infamy. 

Cross-reference.  For  the  trial  Court's  discretion  in  checking 
cross-examination  to  disgracing  facts  (which  in  most  States 
takes  the  place  of  this  privilege),  see  Rule  105,  Art.  2  (ante, 
i  552). 

Art.  8.    Parly-Opponent  in  Civil  Suit.   The  party-opponent 

1702  in  a  civil  case  is  not,  as  such,  privileged  to  withhold  any  facts.* 
—  (VV.  §§  2217,  2218.) 

*  This  para^ph  would  remove  much  of  the  risk  of  harm 

done  by  refusm^  such  a  privilege. 

^The  distinction  bet  wen  a  topic  and  a  communicatum  ib 
here  difficult  to  make  and  is  seldom  made;  hence  the  rules 
can  best  be  stated  in  one  place. 

*  Tills  {privilege  may  be  surviving  in  some  States. 

*  This  is  everywhere  covered  by  statute. 
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DisUnffuiah  the  opponent's  liability  to  make  discovery  before 
trial,  under  Rule  161,  Art.  3  {arUe,  {  1332),  for  which  the  ruks 
are  variant;  at  trial  no  privilege  would  exist,  though  before 
trial  the  discovery  might  not  be  demandable. 

Par.  (a).   This  rule  includes  the  production  ofdocumenU, 

1703  upon  reasonable  notice  by  subpoena  ducea  tecum,  or  on 
motion,  or  otherwise  as  prescribed  by  rules  of  Court. 
—  (W.  i  2219.) 

•   Par.    (5).     This   rule   includes   the  inspection  of   tJie 

1704  opponent's  hody^  by  \he  jury  or  by  witnesses,  under  con- 
ditions prescribed  by  order  of  the  trial  judge  or  by  stand- 
ing rules  of  Ck>urty  and  in  all  issues  where  some  fact 
concerning  the  person's  body  is  relevant;  —  (W.  §  2220) 

in  particular,  in  an  issue 
(1)  of  inheritance,  de  ventre  inspieiendo; 

(2)  of  divorce,  to  ascertain  impotency; 

(3)  of  insanity,  to  ascertain  mental  condition; 

[(4)  of  crime,  of  inheritance,  of  insurance,  or  otherwise, 
to  ascertain  the  identity  of  a  buried  body;] 

[(5)  of  personal  injuries,  in  crime  or  tort,  to  ascertain 
the  nature  of  the  injuries.]  ^ 

Diatinguiah  the  privilege  of  an  accused  not  to  disclose  criminat- 
ing facts,  under  Rule  203,  Art.  2  (post,  {  1737). 

[Par.  (c).    This  rule  includes  the  inspection  of  ckatteU 

1705  or  premises  in  the  opponent's  control,  by  the  jury  or  by 
witnesses,  under  conditions  prescribed  by  order  of  the 
trial  judge  or  by  standing  rules  of  Court,  and  in  all  issues 
where  some  fact  concerning  such  chattels  or  premises  is 
relevant.]  *— (W.  §2221.) 

\[Par.  id).    This  rule  also  includes  the  doing  of  any 

1706  simple  act,  not  dangerous  or  excessively  inconvenient, 
which  would  be  needed  or  useful 

(1)  for  making  one  of  the  foregoing  disclosures; 

(2)  for  furnishing  some  other  evidential  fact.]] ' 

'  Some  Courts  still  concede  a  privilege  here. 
'  In  some  States  there  is  common  law  authority  for  a  privi- 
lege here. 
*  This  is  probably  not  yet  law,  but  might  well  be. 

377 


§§  1707-1713     PRIVILEGE  :     ANTI  -  MARITAL    FACTS 

lUustratums.  (1)  Supplying  a  key  to  a  door,  or  nmaing  the 
machinery  of  a  mine. 

(2)   Writing  a  sample  signature. 

Art.  9.    Civil  Liability,    A  fact  involving  a  civil  liability 
1707  on  a  claim  other  than  the  one  in  suit  at  bar  is  not  privil^ed. 
—  (W.  §  2223.) 

Distinguish  the  foregoing  Art.  8,  which  denies  to  the  party- 
opponent  in  the  suit  as  such  any  privilege  to  withhold  the  facts 
relating  to  that  liability  in  suit;  the  present  Article  further 
denies  anv  privilege  whether  to  party-opponent  or  to  ordinary 
witness,  for  facts  affecting  any  other  civil  liability  whatever. 
The  privilege  denied  in  tnis  Article  never  existecf;  the  privi- 
lege denied  in  Art.  8  existed,  but  is  everywhere  abolished; 
the  privilege  of  Rule  11  (crimination)  still  exists. 

RULE  202.    AniirManJUd  Fads.    A  fact  against  the  interest 

1710  of  the  witness'  husband  or  wife  is  privileged;  subject  to  the 
following  exceptions  and  distinctions:  —  (W.  §§  2227,  2228.) 

(Reason  and  Policy.  This  privilege  rests  upon  sentimental 
grounds,  —  the  sentiment  of  repugnance  to  forcing  a  husband 
or  wife  to  become  the  means  of  injuring  the  other;  there  is  a 
double  harshness  in  making  the  one  do  injury  to  the  other,  and 
the  other  suffer  injury  from  the  one.  Nevertheless,  such  feelings 
frequently  do  not  exist,  t.  e.  where  a  mutual  hostility  has 
already  preceded  litigation.  Moreover,  where  they  do  exist, 
the  admmistration  of  justice  cannot  be  carried  on  without  some 
harshness  to  natural  feelings.  Hence  many  deny  the  pro- 
priety of  recognizing  this  privilege.) 

Art.   1.     Valid  Subsisting  Marriage;    Death  or  Divorce. 

1711  The  privilege  applies  only  as  between  the  spouses  of  a  valid 
subsisting  marriage.  —  (W.  §§  2230,  2231.) 

Illustration.  On  a  charge  of  bigamy  in  first  marrying  A  and 
then  B,  the  defendant  disputing  the  second  marriage,  the 
privilege  covers  A's  testimony,  when  called  for  the  prosecu- 
tion, but  not  B's. 

Par.  (a).     The  privilege  does  [not]  apply  where  the 

1712  marriage  has  been  terminated  by  death  or  by  divorce.*  — 
(W.  §2237.) 

Art.  2.    Form  of  Testimony.    The  privilege  applies  to  any 

1713  form  of  testimonial  utterance  or  act  of  one  spouse  offered 

*  Here  a  few  Courts  recognize  the  privilege. 
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against  the  other,  whether  by  deposition,  by  admissioii,  by 
hearsay  exception,  by  production  of  documents,  or  otherwise* 
—  (W.  §§  2232,  2233.) 

Par,  (a).    But  the  privilege  does  not  cover 

1714  (1)  admissions  made  by  a  spouse  acting  as  agents 
ffrantor,  etc.,  according  to  Rule  121,  Arts  2-5  (flrUe, 
§§687-692); 

(2)  admissions  made  by  a  spouse  in  assenling,  hy 
sUencej  to  statements  made  by  the  other  spouse,  aooord- 
ing  to  Rule  119,  Art.  2  (ante,  §  668). 

Art.  3.    Svbject  of  Testimony,    The  privilege  covers  facts 

1715  disfavoring  the  legal  interests  of  the  other  spouse  in  the  suit 
at  bar,  and  no  others.*  —  (W.  §§  2234,  2235.) 

lUustraUona,  (1)  Action  by  an  indorsee  against  an  acceptor; 
plea,  a  forged  alteration  by  the  drawer;  the  wife  of  the  drawer 
IS  admissible  to  testify  to  the  alteration. 

(2)  Replevin  by  a  wife  against  the  husband's  vendee; 
the  husband  being  warrantor,  the  privilegB  covers  the  wife's 
testimony  for  herself  against  the  vendee,  as  well  as  the 
husband's  testimony  for  the  vendee. 

In  particular. 

Par.  (a).    In  a  suit  involving  adultery,  the  testimony  of 

1716  the  spouse  of  the  person,  not  a  party,  with  whom  a  party's 
adultery  is  charged,  is  [not]  privileged.' 

Par,  (6).   The  privilege  covers  the  testimony  of  the  wife 

1717  of  a  co-defendant  on  trial  in  the  same  proceeding; 
but  not  that  of  the  wife 

of   a  co-defendant  whose  interest  has  been  removed 

by  acquittal  or  otherwise 
or  of  a  co-indictee  separately  tried 
or  of  an  accomplice  separately  indicted.' 

—  (W.  §  2236.) 

Art.  4.    Issues,   The  privilege  does  not  apply  in  the  foUow- 

1718  ing  classes  of  issues: 

'  There  is  here  much  variance  in  applying  this  rule.  Tlie 
limitation  to  leaal  interests  is  not  imiversally  observed. 

*  Courts  are  nere  in  opposition. 

'  These  distinctions  should  correspond  to  those  of  Rule  84, 
Art.  1  (ante,  §  389). 
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1719  [Par,  (a).    In  aU  civil  issues.]  >  —  (W.  §  2245.) 

1720  [Par.(b).    In  all  crimtiw/ issues.]  «— (W.  §  2245.) 

[Par.  (c).   In  all  issues  as  to  the  wife's  separate  estate.]  * — 

1721  (W.  i  2240.) 

[Par.  (d).    In  issues  where  the  one  has  acted  as  090*^ 

1722  for  the  other.]  *  —  (W.  §  2240.) 

Par.  (e).  In  issues  involving  a  tort  by  one  against  the 

1723  other  or  a  crime  based  on  a  moral  wrong  by  one  against 
the  other:  *—  (W.  § 2239.) 

in  particular,  in  issues  of 

(1)  Corporal  injury; 

(2)  Desertion,  failure  to  support;]  • 
X3)  Adultery f  incest,  and  bigamy;]  ' 
(4)  Divorce  on  any  ground.]  ■ 

Art.  5.     Waiver  of  the  Privilege,    The  privilege  belongs 

1724  both  to  the  spouse  called  as  witness  and  to  the  party-spouse 
disfavored  by  the  testimony ;  therefore  a  waiver  of  the  privi- 
lege must  be  made  by  both.*  —  (W.  §  2241.) 

CrostHreJerence.  That  this  privilege,  like  others,  is  essentially 
waivable  has  been  already  declar^  in  Rule  198,  Art.  8  {ante, 
S  1676). 

Par.  (a).   The  waiver  may  be 

1725  (1)  expressed  in  words;  or 

(2)  implied  in  conduct,  as  by  a  spouse  calling  the 
spouse  for  direct  examination  [or  by  the  party-spouse 
taking  the  stand.]  **»  —  (W.  §  2242.) 

*  Several  statutes  have  gone  this  far. 

*  A  few  statutes  have  taken  this  step. 
'  Many  statutes  so  provide. 

^  This  is  a  frequent  statute. 

^  This  is  a  broad  re-statement  of  the  common-^aw  exoeption 
and  a  freauent  statutory  exoeption,  but  is  somewhat  more 
generalizea  than  any  existing  law. 

*  A  few  statutes  and  decisions  do  this. 
'  Here  there  are  variant  rules. 

*  Statutes  frequently  make  express  provision. 

*  A  few  rulings  take  a  different  view. 
^  Some  Codes  expressly  so  provide. 
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Art.  6.    Inference  from  Claim  of  Privilege.    No  infereDoe 
1726  ought  to  be  drawn,  as  to  the  facts  not  disclosed,  when  a  daon 
of  privilege  is  made.  —  (W.  §  2243.) 

DieUnffuish  the  inference  from  not  caUinq  a  qualified  witness, 
under  Rule  118,  Art.  6  {arUe,  {  658);  if  the  wife  were  dis- 
qualified to  testify  for  the  husband,  his  failure  to  caU  her 
would  on  that  ground  also  not  be  open  to  inference,  irre^xct- 
ive  of  his  privilege  not  to  let  her  testify  agaitut  him. 

RULE  203.     Self-CnminoHng  Facts,     A  fact  tending   to 

1730  incriminate  the  person  himself  is  privileged; 

subject  to  the  following  distinctions  and  qualifications: 
—  (W.  ii  2251,  2252.) 

{Reason  and  Policy.  The  policy  of  the  privilege  is  in  part 
to  protect  e;uilty  persons  because  of  a  sentimental  respect 
for  their  feeungs  at  beins  obliged  to  become  the  means  of  Uieir 
own  conviction.  But  this  alone  would  be  ill-judged  and  in- 
sufficient. The  substantial  basis  of  policy  is  to  prevent  the 
officers  of  prosecution  from  relying  habitually  on  the  ac- 
cused's compulsory  confession  as  a  chief  source  of  proof,  and 
thus  to  induce  a  thorough  search  for  evidence  ana  to  avoid 
the  oppressive  and  brutal  abuses  of  power  which  are  likely 
to  attend  such  compulsion.) 

Art.  1.    Proceedings  and  Persons.    The  privilege  applies 

1731  to 

(1)  all  kinds  of  proceedings  of  investigation,  whether  before 
a  petty  jury,  a  grand  jury,  the  Legislature,  a  deposition- 
officer,  a  coroner,  or  otherwise ;  and  to 

(2)  all  kinds  of  issues,  whether  civil  or  criminal;  and 

(3)  all  kinds  of  persons,  whether  an  ordinary  witness  or  a 
party-witness.  —  (W.  §  2252.) 

Art.  2.     Kind  of  Facts  protected  from  Disclosure.     The 

1732  privilege  covers  facts  involving  liability  of  the  person  to  repre&- 
sive  punishment  by  the  State,  as  contrasted  with  liability 
to  a  civil  claim  for  redress.  —  (W.  §§  2254.) 

Illustrations.  (1)  A  forfeiture  of  office,  as  a  penalty  for 
treason  or  peculation,  is  within  the  privilege;  but  not  a 
forfeiture  of  tenancy  for  breach  of  condition  in  a  deed. 

(2)  A  penalty  payable  to  the  government  treasury  for 
the  offence  of  rate-discrimination  is  within  the  privilege; 
but  not  a  liability  in  treble  damages  to  the  shipper  for  such 
discrimination. 
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Par.  (a).    A  fact  criminating  the  person  by  law  of  a 

1733  foreign  State  is  not  as  such  privileged,  [unless  there  is  ground 
for  believing  that  the  prosecution  is  instituted  principaDy 
for  the  purpose  of  using  the  answer  as  evidence  in  that 
State.]  *  —  (W.  §  2258.) 

Par.  (6).    A  fact  criminating  another  person  is  not  as 

1734  such  privileged.  —  (W.  §  2259.) 

lUtutration,  An  oflicer  of  a  corporation  has  no  privite^  as 
to  facts  criminating  the  corporation,  unless  they  also  criminate 
himself,  as  where  he  is  asked  to  produce  corporate  books  of 
entries  made  by  himself. 

Par.   (c).     A  fact  criminating  a  corporation  is  [not] 

1735  privileged  for  the  corporation.*  —  (W.  §  2259.) 

Par.  (d).    A  fact  tending  to  criminate,  in  the  sense  of 

1736  the  privilege,  is 

(1)  a  fact  forming  a  separate  but  essential  pari  of  a 
criminal  act  by  the  person  asked ;  —  (W.  §  2260.) 

[(2)  or,  a  fact  capable  of  furnishing  to  prosecuting 
officers  a  due  to  criminating  evidence  against  the  person 
asked.]  *  —  (W.  §  2261.) 

lUustraiixms.  (1)  On  a  trial  for  keeping  an  illegal  gaming 
house,  a  witness  to  the  gambling  is  asked,  'Tell  who  took 
part  in  the  game,  not  naming  yourself.'  This  is  not  privileged, 
under  Clause  (1),  because  the  answer  need  not  furnish  any 
fact  involving  a  criminal  act  or  part  of  an  act  by  the  witness. 
But  it  is  privileged,  under  Clause  (2),  because  the  disclosure  of 
the  name  of  Doe  as  a  person  who  took  part  would  enable  the 
prosecution  to  find  Doe,  and  Doe  coula  then  testify  that  the 
present  witness  took  part  (if  he  did),  on  a  subsequent  trial 
of  the  present  witness  for  illegal  gaming. 

(2)  On  a  charge  of  forgery  of  a  bank-note,  a  witness  to 
the  defendant's  alibi  is  asked  whether  he  had  ever  had  the 
bank-note  in  his  possession;  this  may  be  privileged,  because 
the  offence  of  possessing  a  counterfeit  note  with  intent  to 
utter  mav  be  otherwise  evidenced  as  to  the  facts  of  (a)  its 
counterfeit  nature,  (b)  an  intent  to  utter,  and  thus  the  re- 
maining element  of  the  crime,  (c)  possession,  would  be  fumisl^ 
by  the  answer  sought  from  the  witness. 

'  There  are  here  opposed  rulhigs.  The  bracketed  clause 
is  a  compromise  that  may  be  law  in  some  courts. 

*  There  is  little  authority  yet. 

'  This  clause  is  accepted  as  law  in  almost  all  States,  though 
it  is  imsound. 
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Art.    3.     Form   of  Disdosure   protected.     The 

1737  covers  any  form  of  testimonial  disclosure,  t.  e.  a  disdosore 
sought  to  be  obtained  from  the  person  through  some  act  of 
volition  on  his  part,  under  compulsory  legal  process  «g^pg^ 
hun  as  a  witness.  —  (W.  §  2263.) 

In  particular: 

Par.  (a).    The  person's  jjroduction  of  a  document  or  of  a 

1738  ckattd  upon  subpoena  or  motion  is  within  the  privilege; 

but  not  the  obtaining  of  a  document  or  a  chattel  from 
the  person's  possession  by  an  officer  searching  or  seizing 
under  legal  process.'  —  (W.  §  2264.) 

lUustraltons.  ( 1 )  The  def endan  t  was  arrested  on  a  wairant  for 
assault  with  intent  to  kill;  on  resisting,  he  was  confined  and 
searched,  and  a  pistol  was  found  by  the  officer.  The  obtaining 
of  this  pistol  is  not  within  the  privilege. 

(2)  Charge  of  evading  customs  dues  by  fraudulent  invoices; 
on  a  motion  that  the  defendant  be  ordered  to  produce  the  in- 
voices for  inspection  in  court,  the  privilege  applies. 

Par,  (&).    The  person's  bodily  condition  is  within  the 

1739  privilege,  in  so  far  as  he  is  asked  to  disclose  it  by  his  own 
volition   for   the   sole   purpose   of  furnishing  evidence; 

but  the  privilege  does  not  prevent  its  disclosure  by  forc- 
ible handling  reasonably  done  by  officers  of  the  law.*  —  (W. 
§  2265.) 

Illustrations.  (1)  To  require  a  person  to  use  his  voice  for 
identification,  or  to  write  a  sample  of  handwriting,  is  within 
the  privilege. 

(2)  For  an  officer  to  take  o£F  a  person's  boot  and  to  fit 
it  into  boot-tracks  is  not  within  the  privilege. 

Distinction.  The  volimtary  waioer  of  the  privilege,  imder 
Art.  6  {post,  §  1749),  may  suffice,  here  as  elsewhere.  _  Most 
cases  where  an  accused  is  told  to  stand  up  in  court  for  identi- 
fication, or  to  take  off  his  coat  preliminary  to  a  measure- 
ment or  inspection,  should  be  treated  as  waivers  of  the  privi- 
lege, made  voluntarily  by  the  accused  to  save  the  inconven- 
ience of  bringing  the  witness  nearer  or  of  being  handled  by 
the  officers,  —  alternatives  which  otherwise  could  be  em- 
ployed with  like  result  to  the  accused. 

^  At  one  time  this  second  clause  was  denied  in  a  few  juris- 
diotions,  but  now  no  longer  anywhere,  presumably. 

'  This  detail  of  the  rule  is  hard  to  phrase,  and  no  generaDj 
accepted  phrasing  is  in  vogue. 
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Art.  4.    Mode  of  Claiming  the  Privilege.    The  privilege, 

1740  being  an  option  to  refuse  disclosure  of  a  fact  otherwise 
admissible  (Rule  198,  ante,  §  1660),  must  be  claimed  by  the 
witness,  in  so  far  as  any  effect  is  desired  to  be  given  to  it  as 
a  rule  of  evidence ;  but  the  judge,  as  the  enforcer  of  all  rules  of 
evidence  (Rule  229,  post,  §  21(X)),  determines  its  applicability; 
subject  to  the  following  details  and  qualifications: —  (W. 
§2268.) 

Par.  (a).    In  so  far  as  the  fact  desired  to  be  asked  about 

1741  is  not  open  to  objection  on  other  grounds  of  admissibility 
dealt  with  in  Parts  I  and  II  of  this  Book,  the  person  may 
be  interrogated; 

except  when  he  is  the  accused  in  a  criminal  case.  —  (W. 
§  2268.) 

Par.  (&).   The  judge  may  but  need  not  notify  the  witness 

1742  that  the  fact  asked  about  is  subject  to  a  privilege  not  to 
answer.*  —  (W.  §  2269.) 

Par,  (c).    The  witness  alone,  and  not  the  party  nor  the 

1743  party's  counsel  as  such,  may  make  the  claim,  pursuant  to 
Rule  198,  Art.  7  {anU,  §  1673).  —  (W.  §  2270.) 

Par.  (d).    An  erroneous  ruling  sanctioning  the  privilege 

1744  may  be  excepted  to  by  a  party  to  the  suit;  but  not  an 
erroneous  ruling  denying  the  privilege.  —  (W.  §  2270.) 

Cross-reference.      For  this  general  principle  as  applicable  to 
all  privileges,  see  Rule  198,  Art.  7  (anU,  §  1673). 

Par,  (e).    The  judge  determines  whether  the  fact  claimed 

1745  as  privileged  is  one  which  would  tend  to  criminate,  and 
he  is  to  sanction  the  claim  if  under  all  the  circumstances 
of  the  case  SLUy  direct  and  true  answer  may  with  reason* 
able  possibihty  tend  to  criminate.'  —  (W.  §  2271.) 

Art.  5.    Effect  of  Claiming  the  Privilege.    No  inference  as 

1746  to  the  truth  of  a  criminating  fact  ought  to  be  drawn,  by  judge, 
jury,  or  counsel,  from  the  circumstance 

>  The  practice  has  differed ;  but  no  rule  obliges  the  judge  to 
give  notice. 

'  This  phrasing  consolidates  the  orthodox  phrasings  of 
Justices  Cockbum,  Marshall,  and  Mitchell. 
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that  a  claim  of  privilege  is  made  by  an  ordiDaiy 
witness  or  by  a  party-witness 

or  that  an  accused  party  fails  to  testify  as  witness  for 
hhnself.'  —  (W.  §  2272.) 

Par,  (a).     Where  counsel  has  violated  this  rule  by 

1747  commenting  to  the  jury  upon  an  accused's  failure  to 
testify,  a  new  trial  is  [not]  necessarily  to  be  granted  after 
a  verdict  of  guilt."  —  (W.  §  2272,  n.  5.) 

Par,  (6).    The  rule  does  not  apply  to  any  inferences 

1748  that  may  be  permissible,  under  Rule  118,  Art.  6  {ante. 
§  658),  from  a  party's  failure 

(1 )  to  cause  to  he  introduced  a  witness  or  a  document,  or 
other  evidence ; 

(2)  to  deny  or  explain,  by  his  own  testimony^  the 
evidence  against  him,  after  he  has  waived  the  pnvii^e 
by  taking  the  stand  in  his  own  behalf.  —  (W.  §  2273.) 

Art.  6.     Waiver  of  the  Privilege.    The  privilege  may  be 

1749  waived  by  voluntary  abandonment  of  it  made  in  advance 
of  the  time  when  it  could  otherwise  be  claimed. 

Par,  (a).    A  contract,  made  before  trial,  not  to  claim  the 

1750  privilege,  takes  away  the  privilege.  —  (W.  §  2275.) 

Par,  (h).    An  ordinary  vntness,  by  testif3ring,  does  not 

1751  waive  the  privilege ; 

except  that  if  he  testifies  to  any  part  of  a  matter 
known  to  him  to  be  criminating,  he  may  not  afterwards 
during  that  trial  claim  the  privilege  for  any  other  part 
of  the  same  matter.'  —  (W.  §  2276.) 

lUusiration.  In  an  action  by  a  parent  for  seduction  and  lo« 
of  service,  the  plaintiff's  daughter  testifies  to  the  defendant's 
intercourse.    Chi  cross-exammation,  questions  as  to  her  in- 

*  A  few  statutes  or  Courts  require  an  instruction  to  the 
jury;   but  this  is  futile. 

*  A  few  States  by  statute  omit  the  "  not ";  but  this  is  an 
extreme  and  fatuous  measure.  Suspending  the  prosecuting 
attorney  would  soon  secure  habitual  obedience. 

'  This  is  the  rule  everywhere  except  in  England  and  one 
or  two  States.  But  the  phrasing  of  the  excepted  clausp 
differs  widely.  The  essential  thing  is  that  the  rule  for  an 
ordinary  witness  differs  from  the  rule  for  an  aocused. 
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tercourse  with  other  men  about  the  same  time  are  not  within 
the  privilege. 

Par.  (c).    An  accused  in  a  criminal  caae,  by  testifying  at 
1752        ally  waives  the  privilege 

[(1)  as  to  all  matters  whatever,  including  facta 
merely' affecting  his  character  as  a  credible  witness;] ' 

[(2)  as  to  all  matters  relevant  to  any  part  of  the  issues, 
but  not  as  to  facts  merely  affecting  his  credibility  as  a 
witness;]' 

[(3)  like  any  other  witness;]  ■ 

[(4)  as  to  all  matters  already  dealt  with  in  his  direct 
examination;]  ^ 

[(5)  as  to  the  criminal  act  charged,  and  nothing  else.]  * 
—  (W.  §  2276.) 

lUuatraHons,  (1)  On  a  charge  of  homicide  in  a  brawl  on 
June  17,  the  accused  takes  the  stand  and  testifies  that  he 
stabbed  in  selfniefenoe.  On  cross-examination,  he  is  asked 
as  to  his  having  assaulted  the  deceased  on  June  15,  with  a 
view  to  showing  malice  and  a  plan  to  kill.  The  privife|^ 
would  not  here  apply,  under  Clause  1  or  Clause  2;  but  it 
might  apply  under  Clause  3  and  Clause  4,  and  it  certainly 
would  apply  under  Clause  5. 

(2)  On  the  same  trial,  the  accused  is  cross-examined  as 
to  havins  kept  a  gaming-house  in  that  town  for  some  months 

?ast,  with  a  view  to  impeaching  his  moral  credit  as  a  witness. 
he  privilege  would  not  apply  under  Clause  1,  nor  possibly 
under  Clause  4;  but  it  would  apply  under  Clause  2. 

Diatinctiona.  (1)  The  rule  as  to  the  admissibility  of  porftcu- 
lar  misconduct  affecting  moral  character  as  a  witness  on  cross- 
examination  (Kule  105,  Art.  2,  ante,  §  552),  mav  here 
be  involved.  Under  that  rule,  it  is  constantly  ruled  that  cer- 
tain discreditable  facts  may  be  asked  about  tor  that  purpKMe; 
but  a  ruling  to  that  effect  is  not  necessarily  a  ruling  that  the 
witness  could  not  claim  his  privilege;  the  objection  shoukl 
be  specifically  put  on  that  ground. 

(2)  The  rule  of  many  States  confining  the  scope  of  the 
cross-examination  to  topics  dealt  vnth  in  the  direct  examina- 
tion (Rule  164,  Art.  4,  anU,  §  1376),  will  usually  be  applied 
to  allow  a  liberal  scope  to  the  questions  asked  of  an  accused; 

*  One  or  two  States  accept  this. 
'  This  is  the  soundest  rule,  accepted  in  most  States. 
'  This  is  a  frequent  statutory  form,  not  clear  in  scope. 
*This  is  an  occasional  statutory  form,  and  is  originally 
directed  only  to  cover  Rule  164,  Art.  4  (ante,  §  1376). 
*A  few  statutes  so  enact. 
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and  a  rulins  to  that  effeet  is  not  always  distn^gidahaUile  froQ 
a  ruling  under  the  present  rule  as  to  the  waiver  of  privikge. 

Art.  7.    Expurgation  of  Criminality,  6y  Pardon^  Legitiati^* 

1753  Immunity,  or  otherwise.  Where  the  criminality  of  an  act  i^ 
eliminated,  so  that  the  answer  to  a  question  idx>ut  it  wduM 
oeaae  to  involve  a  criminating  fact,  the  privilege  ceases,  and 
the  answer  is  compellable. 

Such  elimination  of  criminality  may  take  place 

(1)  by  conviction  J  by  acquittal,  or  by  other  jeopardy  dis- 
chaiiging  from  further  liability  to  proeecutioiL  —  (W. 
§  2279.) 

(2)  by  lapse  of  time,  barring  prosecutioiL 

(3)  by  executive  pardon.  —  (W.  §  2280.) 

(4)  by  legidative  amnesty  or  immunity. 

Par,   (a).     The  privilege  ceases  wherever  a  statute 

1754  provides  that  if  a  person  makes  disclosure  before  an  officer 
empowered  to  take  testimony 

(1)  the  person  shall  thereafter  be  exempt  from  prose- 
cution for  any  criminal  fact  to  which  the  discknure 
relates;  »  —  (W.  §2281.) 

[(2)  or,  the  testimony  thus  given  shall  not  he  used 
against  the  person  in  any  criminal  proceeding.]  '  —  (W. 
§2282.) 

[Par,  (6).    In  order  that  a  disclosure  thus  made  mav 

1755  secure  immunity  from  prosecution, 

there  must  be 

(1)  an  explicit  claim  of  the  privilege  by  the  witness; 

(2)  and,  a  ruling  of  the  officer  directing  answer; 
but  there  need  not  be 

(3)  a  service  of  subpoena; 

(4)  nor,  an  imposition  of  the  oath.]  •  —  (W.  §  2281a.) 

*  This  is  now  universally  conceded. 

'  This  is  also  sound,  on  the  theory  of  Art.  2,  Par.  (d)  (ante, 
§  1736),  but  is  probaoly  no  longer  law  except  in  one  or  two 
jurisdictions. 

*  The  subject  of  this  Paragraph  has  as  yet  been  little  con- 
sidered by  the  Courts,  and  the  above  phrasing  is  tentative 
only. 
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Topic  B:    Privileged  Commitnications 
Sub-Topic  I:  Conpidbnital  Communications  inGknbrai. 

RULE  204.     General  Principle,     [[A  privilege  exists,   for 

1760  persons  making  or  receiving  a  communication,  not  to  diftrloae 
the  communication,  whenever 

(1)  the  communication  originated  in  a  mutual  confidence 
that  it  would  not  be  disclosed;  and 

(2)  the  confidenliality  of  such  communications,  by 
securing  freedom  of  consultation,  is  essefitial  to  the 
efficient  maintenance  of  some  intimate  relation  between 
those  persons;  and 

(3)  the  relation  is  one  deemed  by  the  community  to 
require  to  be  thus  indirectly /(u/ereti;  and 

(4)  the  injtary  to  that  relation,  caused  by  risk  of  the 
disclosure  of  the  communication,  would  be  more  serious 
than  the  injury  to  justice  caused  by  the  option  of  its 
suppression.]] '  —  (W.  §  2285.) 

Art.  1.    Privileges  Ldmiled  in  Number,    No  privil^e  for 

1761  such  communications  is  recognised,  except  as  expressly 
provided  in  Rules  205-212  {post,  §§  1765-1870.) 

Art.  2.     Confidential  Communications  in  general  noi  Privi- 

1762  leged.  In  particular,  there  is  no  privilege  for  a  oommunicaUoo 
merely  because  it  was  made  with  a  promise  or  a  request, 
express  or  implied,  that  it  should  be  kept  in  confidence,  wholly 
or  partly,  by  the  person  receiving  it.  —  (W.  §  2286.) 

Illustrations.  A  communication  is  not  privileged  because  made 
in  confidence  to  a  clerk,  a  trustee,  a  banhBr,  a  commercial 
agency,  a  jovmalist. 

Art.  3.     Telegrams,     A  communication  is  not  privileged 

1763  merely  by  reason  of  the  method  of  transmission;  in  par- 
ticular, 

'  No  such  broad  principle  has  been  yet  recoffniaed  in  terms 
by  the  Courts,  but  it  underlies  the  ensuing  Rules. 
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(1)  by  post; 

(2)  by  telegraph; 

(3)  by  telephone.  —  (W.  §  2287.) 

RULE     205.       Attomey-and-ClierU    Ccmimunicaiions.       (1) 

1765  Where  legal  advice  of  any  kind  is  sought  (2)  from  a  profes- 
sional legal  adviser  in  his  capacity  as  such,  (3)  the  oom- 
munications  (4)  relating  to  that  purpose,  (5)  made  in  con- 
fidence (6)  by  the  client,  (7)  are  at  his  instance  permanently 
protected  (8)  from  disclosure  by  himself  or  by  the  legal 
adviser,  (9)  except  the  protection  be  waived; 

subject   to   the   following   details   and   qualifications.'  — 
(W.  §  2292.) 

(Reason  and  Policy.  The  relation  of  attorney  and  client, 
and  the  communications  between  them,  satisfy  amply  all  four 
of  the  elements  required  by  Rule  204  for  a  communications- 
privilege.) 

Art.  1.     "  (1)    Where  legal  advice  of  any  hind  is  soughL" 

1766  The  privilege  covers  communications  made  in  seeking  any 
kind  of  legal  advice.    Hence : 

Par.  (a).    It  is  immaterial  whether  the  advice  relates 

1767  to  the  present  litigation,  or  to  any  other  litigation 
either  begun  or  contemplated  at  the  time  of  the  com- 
munication. —  (W.  §  2294.) 

Illustration.  An  employer  consults  an  attorney  for  an  opinion 
on  a  form  of  contract  offered  to  the  employer  by  an  em- 
ployer's liability  insurance  company,  desiring  to  know 
whether  its  clauses  sufficiently  cover  the  possible  kinds 
of  liability  on  his  part  to  his  various  classes  of  employees; 
this  consultation  is  privileged. 

[Par.   (&).     A  consultation  of  an  official  prosecuting 

1768  attorney,  solely  with  a  view  to  complaining  of  a  public 
offence  and  to  urging  or  enabling  a  public  prosecution, 
is  not  privileged.]  *  —  (W.  §  2296.) 

Distinguish  the  communication  of  an  ir^ormer  to  any  govern- 
ment officer,  which  is  protected  by  a  separate  privilege  (Rule 
209,  Art.  2,  post,  §  1837). 

'In  a  number  of  States  there  are  statutory  definitions, 
which  however  seldom  conflict  with  the  above  clauses. 
'  There  is  little  authority;  the  above  is  tentative. 
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Par.  (c).    The  consultation  must  have  in  view  primarilj 

1769  the  attorney's  knowledge  or  skill  in  the  law  upon  some 
aspect  of  the  affair  submitted,  and  not  primarily  aome 
other  class  of  knowledge  or  skill  which  the  attorney  hap- 
pens to  possess.'  —  (W.  §  2296.) 

lUustratian.  Bill  bv  a  judgment  creditor  agunst  the  debtor 
and  a  mortgagee,  the  latter  being  an  attomesr.  The  debtor'g 
consultations  with  the  attorney  when  aeekinff  a  party  to 
make  the  loan  would  not  be  pnvileged.  But  Uie  mortgage- 
assignee's  consultation  with  the  attorney,  when  seeking  how 
to  avoid  the  claim  made  by  the  judgment  creditor,  would  be 
privileged. 

Par.  (d).    Consultation  in  the  course  of  a  transaction 

1770  of  conveyance  of  property  is  privileged  in  so  far  as  the  ap- 
plication of  legal  skill  or  knowledge  is  impliedly  or  expressly 
the  primary  rea^n  for  consulting  the  particular  person.' 
—  (W.  §  2297.) 

lUustraHon.  (1)  An  attorney  employed  by  a  tttle-guanmtee 
company  as  an  abstracter  of  title  was  told,  by  a  grantee 
bringing  a  deed  to  be  added  to  the  abstract,  the  amount  of 
the  actual  consideration  paid;  this  would  not  be  privileged. 
(2)  The  vice-president  of  a  manufacturing  corporation 
is  an  attorney;  his  customary  duty  in  the  corporation  is 
to  sign  its  promissory  notes  and  other  contracts;  the  treasurer 
consults  mm  as  to  the  advisability  of  renewing  a  certain 
note;   this  is  not  privileged. 

Crosa^efereneea.  (1)  Whether  the  privilege  covers  the 
contents  and  exectUion  of  a  deed,  as  seen  by  the  attorney ,  and 
not  merely  the  client's  communications  about  the  deed, 
falls  under  Art.  3,  Par.  (c)  (post,  §  1782). 

(2)  Whether  a  testator's  communuxUions  made  for  the  draft- 
ing of  a  will  should  for  other  reasons  fall  without  the  privilege, 
involves  Art.  6,  Par.  (g)  {post,  {  1794). 

Par.  ie).    The  privilege  does  not  cover  a  consultation 
1772        seeking  by  the  aid  of  the  attorney's  legal  skill  to  effect 
knowmgly  an  unlawful  act,  in  the  nature 
either  of  a  future  crime 

or  of  a  future  civil  wrong  involving  moral  turpitude.' 
—  (W.  §  2298.) 

>  This  phrasing  attempts  to  be  concrete;  but  the  subject  is 
elusive. 

'  There  is  here  much  apparent  divergence  of  ruling,  and  no 
one  phrasing  has  been  generally  accept. 

'  The  ceneral  notion  is  universally  conceded;    but  no 
cepted  phrasing  has  yet  come  into  vogue. 
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lUustraiions.  (1)  The  client's  ii«;>liew  haa  begun  wl  suit  k 
ejectment,  claiming  aa  heir  of  the  common  aoceator;  the 
nephew  having  shot  lately  a  man  in  another  State,  the  c&nt 
consults  an  attorney  in  that  State  and  instructs  him  to  further 
in  all  wa3^  a  prosecution  for  murder,  saying,  "  I  would  spend 
ten  thousand  dollars  to  put  him  in  the  penitentiary  ";  this 
is  not  privileged. 

(2)  The  client  is  president  of  a  corporation  whose  oontract 
for  a  stock-voting  trust  with  another  corporation  has  just 
been  pronounced  invalid  bv  the  Supreme  €k>urt;  the  cboit 
requests  the  attorney  to  obtain  such  agreements  from  the 
lamst  stockholders  of  the  other  corporation  as  will  effect, 
if  legally  possible,  the  same  result,  with  respect  to  oootrol, 
that  was  contemplated  by  the  void  contract;  this  cc»OBulta- 
tion  IS  presumably  privileged,  first,  in  that  it  seeks  to  act 
by  lawful  means  only,  and,  secondly,  in  so  far  as  the  proposed 
act,  even  if  the  means  are  unlawful,  is  not  one  of  moral 
turpitude. 


Art.  2.     "  (2)  From  a  professional  legal  adviser  in 

1773  capacity  as  such,"  The  privilege  covers  only  a  consultation 
with  a  professional  legal  adviser  in  hia  capacity  as  such. 
Hence: 

Par,  (a).    The  privilege  does  not  cover  a  oonsultatioD 

1774  with  a  person  who  has  legal  knowledge  but  is  not  admitted 
to  the  bar  aa  A  practitioner.  —  (W.  §  2300.) 

Par.  (&).    The  privilege  covers  a  consultation  with  any 

1775  derk  or  other  agent  acting  on  behalf  of  the  attorney,  in  so 
far  as  a  consultation  with  the  attorney  himself  would  have 
been  privileged.  —  (W.  §  2301.) 

[Par.  (c).    The  privilege  depends  on  the  client's  inieni 

1776  and  reasonable  belief  as  to  the  status  of  the  person  con- 
sulted, under  Par.  (a)  and  Par.  (b)  above.] '  —  (W.  §  2302.) 

Par.  {d).     The   consultation    must   contemplate    the 

1777  attorney  as  a  professional  legal  adviser,  and  not  merely  as 
a  friend,  a  public  officer,  or  otherwise ;  and  for  this  purpose 
the  circumstance  that  the  advice  is  given  without  charge 
is  evidential  only,  and  not  decisive.  —  (W.  §  2303.) 

Cross-reference,    For  consultation  with  the  opponent's  attor- 
ney, see  Art.  5,  Par.  (c)  {post,  §  1790). 

■  Here  some  Courts  dissent,  but  not  soundly. 
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Par.  (e).    A  consultation,  not  otherwise  privileged,  is 

1778  not  privileged  because  the  relation  of  attorney  and  client 
aftenvarda  was  formed  or  formerly  had  existed. 

But  a  consultation  prdiminary  to  a  retainer  of  the 
attorney  is  privileged  even  though  the  attorney  finally 
declines  the  retainer.  —  (W.  §  2304.) 

Art.  3.    "  (3)  The  <xnnfnunicaiums"    The  privilege  ooveis 

1779  all  matters  disclosed  by  the  chent  with  a  view  to  the  advice. 
Hence: 

Par.  (a).     All  matters  disclosed  by  words  oral  or  written 

1780  are  within  the  privilege.  [Matters  of  personal  conduct  or 
condition  and  other  matters  observable  by  the  attorney 
without  express  disclosure  from  the  client  are  not  within 
the  privilege,  except  so  far  as  they  appear  to  have  been 
made  the  subject  of  an  express  disclosure.^]  —  (W.  §  2306.) 

lUtistration.  A  client  consults  the  attorney  in  regard  to  a  sep- 
aration from  his  wife.  Afterwards,  on  an  application  for 
committal  of  the  client  to  an  asylum,  the  privilege  does  not 
cover  the  attomeVs  testimony  to  the  sane  or  insane  behavioyr 
of  the  client  in  his  presence.  Otherwise,  if  the  client  had 
applied  to  the  attorney  in  the  committal  proceedings  with  a 
view  expressly  to  protecting  him  against  them. 

Par.  (&).    The  privilege  covers  the  attorney's  knowledge 

1781  of  the  contents  of  a  document  which  comes  into  existence 
merely  as  a  communication  to  the  attorney.  —  (W.  §  2307.) 

lUustration.  The  attorney's  knowledge  of  the  contents  of  the 
client's  letter  stating  that  he  cannot  pay  his  commercial 
debts  and  requesting  the  attorney  to  procure  a  friendly  cred- 
itor to  attach  is  privileged. 

Par.  (c).    The  privilege  covers  the  attorney's  knowledge 

1782  of  the  contents  of  a  document  independently  pre-exisHng, 
so  far  as  it  has  been  confidentially  disclosed  to  the  at^ 
torney  by  showing,  delivering,  reading,  or  otherwise.  — 
(W.  §  2308.) 


Ittustratum.    A  client  consults  the  attorney  as  to         _    _ 
suit  on  some  promissory  notes,  and  shows  him  the  notes. 

>  There  is  here  some  conflict  in  the  judicial  phrasing;  the 
above  clause  attempts  to  draw  the  essential  distmctioD 
reconciling  most  of  the  precedents. 
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Whether  the  notes  at  that  time  bore  certain  endorBefnento  is 
within  the  privilege,  in  so  far  as  by  his  testimooy  it  is 
sought  to  ascertain  what  he  observed  on  the  not€s. 
Otherwise,  if  he  had  merdy  seen  the  notes  at  the  bank  when 
his  client  was  publicly  receiving  them  from  the  maker  or  the 
indoraer. 

Par.  (d).  The  privilege  does  not  cover  the  attorney's 
1783  knouiedge  of  th^  existence,  execuHon,  handwriting,  or  plaee 
of  eudody  of  a  document  independently  pre-exitUng: 
unless  such  fact  was  made  the  subject  of  a  confidential 
disclosure  to  him  by  the  client,  and  this  will  not  be  pre^ 
8umed.»  —  (W.  §  2309.) 

lUustraUon,  A  client,  having  obtained  a  bond,  took  the 
bond  to  his  attorney  and  indorsed  it  in  his  presence.  The 
attorney's  testimonv  to  the  handwritinjg  and  the  act  of 
signing  is  presumably  not  within  the  privilege;  thou^  hb 
testimony  to  the  client's  request  for  advice  would  be. 

Cro8»^eference.  Where  the  attorney  is  also  an  attesting-witness 
to  the  execution.  Art.  5,  Par.  (h)  {poet,  {  1705)  here 


Par,   (e).     The  privilege  covers  only  the  attorney's 

1784  testimony  arising  from  his  knowledge  of  the  contents  of 
documents  disclosed,  and  not  the  attorney's  physical 
possession  of  the  document  as  delivered  to  him  by  the 
client;  the  attorney  in  the  latter  case  being  merely  the 
agent  of  the  client  for  its  custody. 

Hence, 

(1)  A  docimient  of  the  sort  dealt  with  in  Par.  (c) 
and  Par.  (d)  above,  viz.  a  document  independently 
pre-existing^  is  compellable  or  not  to  be  produced  on 
process  against  the  attorney,  in  so  far  as  it  would  be 
compellable  or  not  to  be  produced  on  some  other 
ground  than  the  present  privilege,  by  the  client  himself. 
—  (W.  §  2307.) 

lUustraiion.  A  husband's  letters  to  lus  wife  are  delivered  by 
the  wife  to  her  attorney;  in  a  suit  against  the  wife  for  divorce, 
the  attorney  is  not  compellable  to  produce  them,  if  the  wife 
would  be  privileged  to  withhold  them  as  maritai  oonununi- 
cations;   otherwise,  the  attorney  is  compellable. 

But 

1785  (2)  A  document  of  the  sort  dealt  with  in  Par.  (b) 

*  This  is  the  net  result  of  the  precedents,  though  their 
grounds  are  not  always  clear. 
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above,   vix.   a  documeot  wbicli  comet  vUo 
merely  as  a  communication  to  the  attorney,  is  intzin- 
sically  Dotliiiig  but  a  communication  undn*  the  present 
privilege,  and  therefore  is  not  oompeDabie  to  be  dis-* 
dosed,  either  by  the  attorney's  production  or  otherwise. 
—  (W.  §i  2307,  2319.) 

lUtulraium.  An  employer  in  whose  factory  an  emplojree  has 
been  injured  obtains  (1)  the  foreman's  report  on  the  injuir. 
(2)  the  card  of  instructions  furnished  to  the  employee  whoi 
he  first  entered  the  employment,  and  sends  these  to  the  at- 
torney, together  with  (3)  a  letter  of  his  own  stating  the  cir- 
cumstances of  the  injury.  On  a  motion  to  compel  the  attor- 
ney's production  of  th»e,  the  second  is  clearly  without  the 
pnvilege.  the  third  is  clearly  within  it,  and  the  first  may  or 
may  not  be  within  it. 

Digtindions,  In  applsring  the  above  Clause  (2),  two  <yCher 
principles  may  often  come  into  play,  if  the  document  desired 
was  prepared  by  a  third  person: 

(1)  If  an  offerU  of  the  client  made  the  document  as  a  eom- 
munication  to  and  for  the  attorney,  it  is  equal^  protected, 
under  Art.  6  (pos<,  §  1796),  thoui^  not  U  it  was  made  to 
and  for  the  client;  e.  g.  in  the  above  Illustration,  the  fore- 
man's report  could  be  privileged  if  made  primarily  to  inform 
the  attorney  concerning  a  possible  claim ,  but  not  privileged 
if  made  primarily  to  the  employer  in  the  routine  of  factory 
duty. 

(2)  If  a  prospective  wiinesa^  testimony  is  written  out  or 
reported  before  trial,  either  to  client  or  to  attorney,  the  op- 
ponent's right  to  discovery  before  trial,  under  Rule  161,  Art.  3 
{ante,  {  1332),  does  not  extend  to  learning  the  names  of  the 
witnesses  and  their  prospective  testimony;  s.  g,  in  the  above 
Illustration,  the  foreman's  report  might  not  be  subject  to 
discovery  before  trial,  even  though  not  privileged  at 


Art.  4.     "  (4)  Rdaiing  to  thai  ptarpose,*'    The  privilege 

1786  covers  all  disclosures  made  as  a  part  of  the  purpose  of  the 
client  to  obtain  legal  advice,  [whether  or  not  any  specific 
matter  be  deemed  actually  neceasary  or  material  or  relevant 
thereto].'  —  (W.  §  2310.) 

_j         Art.  5.     "  (5)  Made  in  confidence,'^    TTie  privilege  does 

1787  not  cover  communications  not  made  in  confidence; 

subject    to    the   following  details   and  qualifications:  — 
(W.  §2311.) 

>  Different  phrasings  are  here  found,  varying  mainly  as  to 
the  bracketed  clause. 
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Par,  (a).    The  mere  fact  of  a  oommunication  betweea 

1788  attorney  and  client  does  not  raise  a  prefumplion  of  ood- 
fidentiality.  —  (W.  §  2311.) 

Par,  (6).    A  communication  made  in  the  presence  of  a 

1789  third  person  is  not  confidential,  whether  made   to  the 
attorney  or  to  the  third  person.  —  (W.  §  2311.) 

Par.  (c).     A  communication  to  the  apposing  party's 

1790  attorney  is  not  ordinarily  confidential.  —  (W.  {  2312.) 

Par,  (d).    A  communication  to  a  joint  attorney  is  oon- 

1791  fidential  only  as  to  other  persons  than  those  employing 
the  attorney  in  common.  —  (W.  §  2312.) 

Par,  (e).    The  drcumstanees  of  the  case  are  to  detennine 

1792  whether  the  communication  was  in  its  nature  oonfidentiaL^ 
—  (W.  §  2312.) 

Cross^eference,  For  the  rule  as  to  offers  to  compromise,  lit^ 
spective  of  the  present  privilege,  see  Rule  118,  Art.  1  (jaavUy 
1642). 

Par.  if).    The  identity  of  the  client,  the  authority  of  the 

1793  attorney,  or  the  name  of  the  real  party  in  interest  in  the 
litigation,  can  never  be  confidentid. 

But  the  nature  of  the  party's  title  or  interest,  and  the 
motive  of  the  suit,  may  be  confidential.*  —  (W.  §  2313.) 

Par,  (g).    The  confidence  may  be  temporary  or  limited 

1794  in  its  nature. 

(1)  Hence,  the  privilege  does  not  apply  to  the 
testimony  of  an  attorney  drafting  a  vnll,  when  he  is 
called  on,  after  the  testator's  death,  to  disclose  any  cir- 
cumstance affecting  the  execution  or  the  contents  of 
the  will,  [including  matters  tending  to  show  insanity 
or  undue  influence.]  •  —  (W.  §  2314.) 

^  There  are  many  precedents  for  which  no  rule  of  thumb 
can  be  used. 

'  There  are  here  numerous  precedents;  the  above  phraong 
seeks  to  draw  a  fair  distinction. 

'  On  the  bracketed  clause,  a  few  Courts  unsoundly  take 
the  opposite  view. 
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Cross-reference.  Whether  one  or  another  of  the  representativeB 
may  waive  the  privilege  is  dealt  with  in  Art.  9,  Par.  (6)  (poiC, 
i  1807). 

Par.  (h).    The  aUeslaiian  of  a  deed  or  a  will  by  the 

1795  attorney  at  the  request  of  the  grantor  or  testator  nega- 
tives confidentiality  for  the  purpose  of  his  testifying  as 
to  the  execution  or  the  contents  of  the  document.  — 
(W.  §  2315.) 

Crase-referenee.  For  the  toaiver  of  privilc^  by  a  testator'fi 
representatives  after  death,  see  Art.  9,  Par.  {b)  (post,  {  1807). 

Art.  6.    *'  (6)  By  the  dierU."    The  privilege  applies  only 

1796  to  communications  between  the  client  and  the  attorney, 
and  not  to  communications  from  third  persons. 

But  it  includes  cooununications  by  any  form  of  agency 
used  by  the  client,  whether  the  agent  be  an  interpreter, 
messenger,  or  clerk,  and  whether  he  cooununicate  to  the 
attorney  directly  or  through  the  client  for  the  attorney,  and 
whether  he  be  employed  by  the  client  himself  or  by  the 
attorney  for  the  client.  —  (W.  §  2317.) 

Par.  (a).    In  the  use  of  the  present  rule  in  connection 

1797  with  that  for  producing  documents  constUuting  a  commimt- 
cation  (Art.  3,  Par.  («),  ante,  §  1784)  and  with  the  prin- 
ciple of  discovery  he/ore  trial  (Rule  161,  Art.  4,  ante,  §  1335), 
the  following  distinctions  are  to  be  applied: — (W. 
§§  2318-2319.) 

(1)  Where  production  of  a  document  is  opposed  on  the 
ground  of  the  present  privilege  for  agent's  communicaHons 
to  the  attorney,  the  document  must  be  one  made  primarily 
for  some  use  by  the  attorney  in  giving  legal  advice  for  a 
specific  case,  and  not  primarily  in  the  course  of  the 
client's  usual  business.  But  if  the  dociunent  is  privOeged, 
the  privilege  applies  as  well  to  production  at  the  trial  as 
to  discovery  on  motion  before  triid. 

(2)  Where  the  production  of  a  document  is  opposed  on 
the  ground  of  its  containing  the  names  or  testimony  of 
prospective  witnesses,  and  therefore  not  being  subject  to 
discovery  before  trial,  the  document  must  be  one  made 
primarily  for  the  sake  of  recording  useful  information 
for  a  litigation,  and  not  primarily  in  the  course  of  the 
client's  usual  business.    But  in  any  case  the  exemption 
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from  discovery  applies  only  to  motions  for  production 
or  inspeUum  before  trial. 

Illustrations.  Upon  the  occurrenoe  of  a  peiBonal  injury  by 
an  explosion  in  a  factory,  the  foreman  sends  for  a  phj^sician,  and 
then  records  the  circumstances  on  a  formnsheet  used  for  reports 
of  daily  occurrences.  Afterwards,  a  claim  for  damages  is  made 
and  resisted.  The  client  forwards  to  the  attorney  (1)  the  fore- 
man's report.  The  attorney  (2)  obtains  a  supplementary 
written  report  from  the  foreDum,  (3)  makes  notes  of  the  physi- 
cian's oral  statement,  and  (4)  also  by  other  inquirv  secures 
a  list  of  the  names  and  addresses  of  two  bystanders  with 
notes  of  their  accounts,  (a)  Before  trial,  on  a  motion  for 
discovery,  the  production  of  (4),  and  perhaps  also  of  (3)  suid 
of  (2)  could  oe  resisted  on  general  nounds  of  discovery. 
But  on  the  ground  of  the  present  privilege,  (4),  (3),  and  (2) 
could  plainly  be  withheld.  (6)  At  trial,  on  a  motion  to  pro- 
duce, the  present  privilege  would  cover  (4),  (3),  and  (2). 
but  not  (1). 

Abt.  7.    "  (7)  Are  at  his  instance  permanently  protected." 
17d8  The  privilegei  being   intended  for   the   protection   of    the 
client,  is  to  be  exercised  for  his  protection  only. 

Par.  (a).    The  attorney,  when  called  as  witness,  may 

17d9        and  must  claim  the  privilege  in  the  interest  of  the  client, 

until  it  appears  that  the  client  waives  it.  —  (W.  §  2321.) 

Par,  (6).     The  party  to  the  cause,  or  his  attorney, 

1800  cannot  as  such  make  claim  to  the  privilege;  but  an  er- 
roneous sanction  to  a  privilege  may  be  ground  of  exception 
to  the  party,  on  the  general  principle  of  Rule  198,  Art.  7 
{ante,  {  1673).  —  (W.  {  2321.) 

Par.  (c).    No  inference  ought  to  be  drawn,  from  the 

1801  act  of  claiming  privilege,  as  to  the  tenor  of  the  com- 
munication withheld.  —  (W.  §  2322.) 

Par.  id).    The  privilege,  being  intended  to  secure  a 

1802  confidence  on  the  client's  part  that  no  disclosure  will  be 
made,  is  not  limited  in  time,  and  therefore  does  not  oeaae 

(1)  upon  the  ending  of  the  relation  of  attorney  and 
client; 

(2)  nor,  upon  the  death  of  the  client; 

(3)  nor,  upon  the  death  of  the  attorney. 
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Cro89-referenee.  Where  the  confidence  was  originally  intended 
to  be  temporary  only,  Art.  4,  Par.  (g)  applies  (ante,  }  1794). 

Art.  8.     "  (8)  From  dudosiare  by  kimsdf  or  by  the  legal 

1803  adviser.*'  The  privilege  protects  from  disclosure  by  either 
the  attorney  or  the  client  himself,  or  their  agents  for  making 
the  commimication,  but  by  no  one  else.  —  (W.  §  2324.) 

Par.  (a).    Where  by  irivolunJtary  disclosure  of  attomej 

1804  or  client  the  communication  comes  to  the  knowledge  of  a 
third  person,  the  privilege  does  not  cover  the  testimony  of 
the  third  person.'  —  (W.  §§  2325,  2326.) 


lUustratums,  (1)  The  attorney  and  the  client  discuss  in  his 
private  office;  upon  using  loud  tones,  they  are  overheard 
by  the  tenant  oi  the  next  room,  through  a  thin  partition 
door;  the  privilege  cannot  be  invoked  for  the  tenant's  testi- 
monv. 

(2)  A  memorandum  of  the  foregoinjg  conversation  is 
stolen  from  the  attorney's  coat-pocket  m  a  street-car;  a 
person  obtaining  it  from  the  thief  can  use  it  on  the  trial. 

Art.   9.     "  (9)  Except  the  protection  be  waived,"     The 

1805  protection  of  the  privilege  may  be  waived,  expressly  or 
impliedly,  by  the  client  or  by  some  one  acting  on  his  behalf. 

Par.  (a).    The  attorney  may  waive  on  behalf  of  the 

1806  client,  in  so  far  as  in  good  faith  he  deems  it  necessary  to 
make  disclosures  in  the  course  of  litigation.'  —  (W. 
§2325.) 

Illustration,  In  an  action  on  a  renewed  note,  the  attorney 
while  seekine  a  settlement  from  the  debtor  before  suit  begun, 
shows  the  aebtor  a  letter  from  the  client  oonoeming  the 
consideration  originally  given  for  the  note.  On  trial,  the 
debtor  may  testi^  to  the  contents  of  the  letter  thus  shown. 

Par.  (h).   The  siuxessor  in  interest  may  waive,  including 

1807  the  executor,  administrator,  heir,  next  of  kin,  and  legatee.' 
—  (W.  §§  2328,  2329.) 

[Par.  (c).    The  dierU  himsdf  may  waive  by  implication; 

1808  the  following  rules  apply: 

^  tSome  Cburts  are  opposed,  in  cases  like  lUust.  (2). 
'  The  precedents  do  not  all  speak  so  broadly. 
*  There  is  here  an  occasional  dissent. 
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(1)  the  testimony  of  himself  or  of  the  attorney,  as 
to  a  part  of  any  commimicaiian  privileged^  is  a  waiver  as 
to  the  remainder; 

(2)  the  testimony  of  himself  or  of  the  attorney,  ss 
to  a  specific  communicaiion,  is  a  waiver  as  to  all  other 
communications  on  the  same  matter; 

(3)  the  testimony  of  kimsd/  in  the  cause  at  large  is 
not  a  waiver  for  any  purpose; 

(4)  the  testimony  of  the  aUomey  in  the  cause  at  large 
is  not  a  waiver  so  far  as  his  testimonial  knowledge  has 
been  acquired  casually,  i,  e.,  independently  of  his  rela- 
tion to  the  client;  but  otherwise  it  is. 

(5)  the  testimony  of  the  client  or  of  the  attorney  as 
to  specifi4:/acis  commimicated  to  the  attorney  is  a  waiver 
or  not,  according  to  the  same  rules  as  Clause  (3)  and 
(4)  above.]  *  —  (W.  §  2327.) 

RULE  206.     Htuband-and'Wife  Communications.     A   oon> 

1812  fidential  communication  by  one  sp)ouse  to  the  other  is  pro- 
tected permanently  from  disclosure  by  either,  except  the 
protection  be  waived; 

subject  to  the  following  details  and  qualifications:'  — 
(W.  §§  2332-2334.) 

{Reason  and  Policy.  The  relation  of  husband  and  wife,  and 
the  confidential  communications  between  than,  satisfy 
amply  all  four  of  the  elements  reauired  by  Rule  204  (ofife, 
S  1760)  for  a  communications-privilege.) 

Art.  1.    *'  (1)  A  confidefntial  communication  by  one  spouse 

1813  to  the  other"  The  privilege  covers  all  oommunicaticHu 
[whether  or  not]  intended  to  be  confidential.*  —  (W.  §  2336.) 

Par.  (a).    Marital  communications  are  presumed  oon- 

1814  fidential,  until  the  contrary  appears.  *—  (W.  §  2336.) 

Par.  (6).    A  communication  is  presumed  not  confiden- 

1815  tial 

'  Here  the  precedents  afford  no  dear  rules.  The  above 
par^raph  attempts  to  work  out  the  principle. 

'  Statutory  phrasings  varv. 

'  A  few  statutes  and  Courts  improperly  reoogniae  the 
bracketed  clause. 

*  No  more  detailed  rule  is  feasible  for  the  various  situatiooa. 
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(1)  when  made  in  the  presence  of  a  third  person;  or 

(2)  when  intended  for  transmisaion  to  a  third  person,^ 
—  (W.  §  2336.) 

lUustratian,  A  husband,  starting  on  a  journey,  charges  his  wife 
with  the  task  of  trying  to  obtain  a  purchaser  for  some  real 
estate;  the  information  so  given  is  not  confidential,  so  far  as 
it  was  to  be  told  to  others. 

Distinguish  (1)  the  rule  for  a  ihird  person  overhearing  (Art.  2, 
Par.  (a),  post,  1819); 

(2)  the  rule  for  admissions  by  silence  when  statements  are 
made  in  husband's  or  wife's  presence  (Rule  119,  Art.  2,  anie, 
S  668);  this  presupposes  that  the  privilege  is  held  not  to 
apply. 

Par,  (c).    The  privilege  covers 
1816  (1)  XDords  of  commimication,  oral  or  written;  and 

(2)  conduct  known  to  the  spouse  by  virtue  of  the 


marital  relation 


when  intended  as  the  subject  of  con- 


fidential knowledge.] '  —  (W.  §  2337.) 

lUustration.  A  husband  comes  home  with  a  valise,  and  tells 
the  wife,  "  I  am  going  tonight  to  New  York;  this  valise 
contains  bonds  from  the  office;  I  leave  it  in  the  closet;  and 
no  one  is  to  know  what  it  contains  or  where  it  is."  Here 
all  his  conduct  and  the  facts  are  confidential.  Otherwise,  if 
he  had  merelv  brought  home  the  valise  and  put  it  in  the 
closet  and  she  had  opened  it  and  seen  the  bonds. 

Par.  (d).   The  privilege  does  not  extend  to  the  following 

1817  excepted  cases:  —  (W.  5 2338.) 

[(1)  proceedings  based  on  injuries  done  by  one  to  the 
other;  •  including] 

(2)  proceedings  for  divorce  or  damages  based  on 
criminal  conversation  or  alienaiion  of  affections,  — 
(W.  §§1730,2338.) 

Cross-Reference.  For  the  admissibility  of  a  trije^s  correspond" 
ence,  under  the  hearsay  exception,  see  Rule  153,  Art.  2,  {ante, 
i  1207). 

Art.  2.    "  (2)  Is  protected  permanently  from  dxadoswre  ly 

1818  either"     The  privilege,  being  intended    to  secure  freedom 

'  This  sums  up  the  general  attitude  of  Ck>urts. 
^  A  number  of  Ck)urt8   unsoundly  ignore  the  bracketed 
clause. 
'  A  few  statutes  expressly  so  provide, 
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of  confidential  communication  between  the  spxiutes,  protects 
themselves  only  from   disclosure, 

but  protects  them  permanently. 

Pear,  (a).    Where  by  invdurUary  disdosvre  of  either  the 

1819  communication  comes  to  the  knowledge  of  a  Uivrd  person, 
the  privilege  does  not  cover  the  testimony  of  the  third 
person.*  —  (W.  §  2339.) 

lUustralions.  (1)  and  (2);  see  the  Illustrations  for  attorney 
and  client  (Rule  205,  Art.  8,  ante,  {  1804),  which  equally 
apply  here. 

Distinguish  the  making  of  a  communication  in  the  known 
presence  of  a  third  person;  there  no  confidence  exists,  there- 
fore no  privilege  arises  (Art.  1,  Par.  (b),  ante,  {  1815). 

Par.  (6).    The  privilege  remains  even  after  the  marriage 

1820  has  been  dissolved,  for  commiuiications  made  during 
marriage;  t.  e, 

(1)  after  death  of  one  or  the  other;  and 

(2)  after  divorce.  —  (W.  §  2341.) 

Par.   (c).     The  privilege   ceases  for  communications 

1821  made  after  the  marriage  relation  ceaMS  de  facto  or  de  jiare. — 
(W.  §  2341.) 

Art.   3.     "  (3)  Eaxept  the  protection  be  waived."     The 

1822  privilege,  being  intended  to  secure  mutual  exchange  of 
knowledge  confidentially,  may  be  waived  [by  both,  and  not] 
by  either  alone.^  —  (W.  §  2340.) 

Distinguish  the  rule  disqualifying  a  spouse,  by  interest,  to 
testify  for  the  other  as  a  party  (Kule  ^.  Art.  1,  ante,  {  396); 
that  disqualification  cannot  be  waived.' 

Par.  (a).    The  party  to  the  cause  cannot  as  such  make 

1823  claim  or  waiver  of  the  privilege;  but  an  erroneous  sanction 
of  the  privilege  may  be  ground  of  exception  to  the  party, 
on  the  general  principle  of  Rule  198,  Art.  7  (ante,  §  1673). 

'The  rulings  are  not  harmonious  on  the  subiect  of 
lUust.  (2). 

'Courts  differ  as  to  the  bracketed  dause.  To  accept  it 
seems  sounder. 

*  Some  statutes  and  courts  i^ore  this  distinction,  by  not 
recognizing  a  waiver  of  the  pnvilege. 
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Distinguidt  the  privilege  for  one  spouse  not  to  testify  to  facts 
against  the  other  as  a  party  (Rule  202,  ante,  §  1710);  the  pres- 
ent privil^;e  applies  to  nuuried  persons  in  general,  regardkas 
of  tneir  being  parties. 


RULE  207.    CommunicaHons  between  Petit  Jtarars.    A  com- 

1825  munication  of  one  petit  juror  to  another,  during  retirement 
of  the  jury  (including  a  vote  cast),  is  privil^ed  from  dis- 
closure. —  (W.  §  2346.) 

{Reason  and  Policy.  All  four  considerations  of  pc^cy  named 
in  Rule  204  {anU,  {  1760)  as  the  foundation  of  privileges 
are  plainly  here  applicable.) 

Art.1.  Whose  ie  the  Privilege.  The  privilege  may  be  waived 

1826  only  by  all  the  jurors,  with  consent  of  court.^ 

Art.  2.   Third  Permme  Overhearing.    A  third  person  over- 

1827  hearing  or  intercepting  the  communication  is  not  prohibited 
from  disclosure.' 

Art.  3.   Exception  far  Setting  aside  or  Correcting  the  Verdict. 

1828  The  privilege  does  not  apply  where  a  juror's  conduct  or  utter- 
ance is  allowed  to  be  proved  for  the  purpose  of  setting  aside 
or  correcting  the  verdict  under  Rule  219  (post^  §  1947). 

Distinctions.  That  part  of  the  parol-evidence  rule  which  eon- 
oems  the  correcting  or  setting  aside  of  a  verdict  on  the  ground 
of  misconduct,  bias,  error,  eto.^  of  jurors,  by  their  aflraavits 
or  otherwise,  comes  into  conflict  with  the  present  privilege 
at  certain  points,  and  to  that  extent  may  oveiride  it;  the 
main  points  of  difference  are: 

(1)  The  vrivUege  applies  in  any  proceeding  and  for  any 
purpNose;  the  parol-evidence  rule  applies  only  where  the 
verdict  is  sought  to  be  nullified  or  corrected  in  a  proceeding 
for  that  purpose. 

(2)  The  privilege  may  be  waived  by  consent  of  all  the 
jurors  (and  perhaps  of  the  one  communicating);  the  parol' 
evidence  rule  either  permits  or  prohibits  the  use  of  the  com- 
munication to  affect  the  verdict,  but  in  either  case  independ- 
ently of  the  juror's  consent. 

*  There  appears  to  be  no  direct  authority,  but  the  aaalogiBi 
of  the  other  privileges  lead  to  this. 

'  This  follows  the  analogies  of  other  privileges;  and  it  is 
implied  in  all  authorities  under  Rule  219  {post,  {  1947). 
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SS  1830-1833  PRIVILEGE:    JURORS 

RULE  208.    Communications  between  Grand  Jurors.     A  ecun- 

1830  munication  of  one  grand  juror  to  another,  during  retirement 
of  the  jury  (including  a  vote  cast),  is  privileged  from  dis- 
closure. —  (W.  §2361.) 

{Rea»on  and  Policy.  All  four  considerations  of  poticv  named 
in  Rule  204  {ante^  §1760)  as  the  foundation  of  privilegee  are 
plainly  here  applicable.) 

Art.  1.     Whose  is  the  Privilege.    The  privilege  may  be 

1831  waived  only  by  all  the  jurors,  with  consent  of  court.' 

Art.  2.     Exception  for  Testimony  of  Witnesses  and  far 

1832  Quashing  Indictment.    The  privilege  does  not  apply 

(1)  where  by  Rule  209,  Art.  1  (post,  §  1834)  the  testimony 
of  witnesses  to  the  grand  jurors,  and  the  questions  of  jurors 
therein  involved,  are  allowed  to  be  disclosed; 

(2)  nor,  where  by  Rule  219,  (post,  §  1947)  the  indietmait 
is  allowed  to  be  quashed  for  misconduct,  error,  or  otherwise. 

Distinctions.  These  other  two  rules  form  the  main  jpart  of 
the  rules  applicable  to  grand  jurors,  but  are  distmct  in 
their  policies  and  details;  they  are  conceded  to  oveiride  the 
present  privilege  whenever  at  any  point  they  conflict. 


RULE  209.  Witnesses  and  Informers'  CommtatieaHons  io 
1833  Grand  Juries  and  Public  Prosecutors.  A  communication  by  a 
witness,  as  complainant  or  otherwise,  made  to  a  grand  jury, 
and  a  communication  by  a  witness  or  informer,  made  to  a 
public  prosecutor,  and  in  either  case  with  a  view  to  the 
investigation  of  a  matter  within  the  duties  of  such  oflioers, 
is  privileged  from  disclosure  by  any  person; 

subject  to  the  following  qualifications  and  distinctions:  ~ 
(W.  §§  2360, 2374.) 

(Reason  and  Policy.  All  four  considerations  of  policy  named 
in  Rule  204  (ante,  §1760)  as  thb  foundation  of  privileges  are 
here  plainly  applicable.  The  only  speciid  features  here  are 
that  the  second  element,  the  necessity  of  confidentiality, 
requires  only  a  temporarv  secrecy;  and  that  the  intend 
of  the  prosecution  extend,  also  to  keeping  the  informatioD 
from  indicted  persons,  so  that  the  prosecution  may  succeed 
in  apprehending  them.) 

'  There  is  no  direct  authority,  but  this  seems  sound. 
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{(  1834-1839        INFORMBR8*    COMMUNICATIONS 

Art.  1.    Testimony  before  Grand  Jurors.    Testimony  given 

1834  before  a  grand  jury  is  privileged  from  disclosure  by  any  per- 
son, whether  a  juror,  a  public  prosecutor,  the  witness  himaelf, 
or  one  who  is  lawfully  or  unlawfully  present,  until  the  neces- 
sity for  secrecy  ceases.*  —  (W.  §§  2360,  2361.) 

Par.  (a).     The  necessity  ceases  ordinarily  when   the 

1835  grand  jury  has  completed  its  investigation  by  returning 
a  finding  upon  the  subject  affected  by  the  testimony  and 
the  public  prosecutor  has  filed  it  in  court.' 


I 


Par.  (6).    The  testimony  may  thereafter  be 
1836        when  material  and  relevant,  in  any  proceeding;  —  (W. 
§2363.) 
in  particular; 

(1)  in  any  proceeding  in  which  the  witness  is  to  be 
discredited  by  such  testimony,  as  witness  or  as  'party; 

(2)  or,  in  a  prosecution  for  perjtary  committed  in  such 
testimony; 

(3)  or,  in  an  action  for  defamation  or  malicious  prose- 
cution based  on  such  testimony. 


Art.  2.    Information  to  Public  Prosecutor,    A  communica- 

1837  tion  made  to  a  public  prosecutor,  purporting  to  disclose 
matters  concerning  a  public  offence,  is  privileged  from  dis- 
closure as  to  the  identity  of  a  person  so  informing  or  advising 
the  informer.*  —  (W.  §  2374.) 

DiatingrUsh  the  privilege  for  oommimications  between  client 
and  attorney  (Rule  205,  Art.  2,  ante,  §  1773). 

Par.  (a).    The  Court  may  in  case  of  necessity  require 

1838  disclosure. 

[Par,   (&).     The  privilege  does  not  apply  where  the 

1839  identity  of  the  person  is  already  otherwise  disdosed.]* 

'  Statutes  here  usually  state  the  rule,  but  not  satisfactorily. 
'This  represents  the  implied  effect  of  the  deciaiona  and 
statutes. 

*  No  accepted  form  of  phrasing  is  found;  the  above  repre- 
sents the  essential  feature. 

*  This  is  perhaps  not  accepted  by  some  Courts. 
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{§  1$40-1846         PRIVILEGE :    STATE    SECRETS 

Par,  (c).    The  privilege  does  not  apply  to  the  oontenU 
1S40        of  the  information  thus  given. 


RULE  210.    Stale  SecreU  and  Official  Cammimieaitons.    A 

1842  communication  on  official  matters  by  one  official  to  aDother, 
or  a  matter  of  official  action  known  to  an  official,  is  privii^ed 
from  disclosure; 

subject  to  the  following  qualifications   and  distinctions: 
—  (W.  §  2375.) 

(Reason  and  Policy,  The  four  considerationfi  named  in  Rule 
204  {arUey  §  1760)  as  the  foundation  of  privileges  apply  here 
to  that  part  only  of  the  rule  which  is  covered  by  Art.  2,  Par. 
(a)  and  (6),  below.  Any  larger  scope  lacks  usually  the  first 
and  always  the  second  and  the  fourth  of  those  considerations.) 

Art.  1.    Whose  is  the  Privilege.    The  disclosure  may  be 

1843  made, 

Par.  (a).  Wherever  the  privilege  is  waived  by  the 
chief  officer  of  the  government  department  ooncemed.  — 
(W.  §  2376.) 

[Par.  (6).    Or,  wherever  the  Court  deems  the  disclosure 

1844  essential  for  doing  justice  and  not  relatively  harmful  to 
other  interests  of  the  State.]  ' 

Art.  2:    Scope  of  the  Privilege.    The  privilege  applies  to 

1845  the  following  classes  of  matters: 

Par.  (a).  To  matters  affecting  the  Bt&te^Biniemational 
relations,  including  military  affairs  when  they  affect  such 
relations. 

[Par.  (6).    To  measures  of  political  policy  contemplated 

1846  by  the  responsible  officers  of  government.]  ■ 

>  This  is  not  law  in  England;  in  the  United  States  little 
direct  authority  is  found,  except  Chief  Justice  Marshall's 
which  accords.     But  no  other  rule  is  tolerable. 

■  No  Court  has  yet  phrased  this;  it  is  here  named  to  keep 
it  distinct  from  the  ensuing  Paragraph. 
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SS  1847-1849         PRIVILEGB :    STATE    SECRETS 

[Par,  (c).    To  any  matter  of  confidential  official  action^ 

1847  including  any  document  in  official  custody.]  ^ 

Illustrations.  (1)  A  oonfidential  letter  from  the  laod-offiee 
commissioner  to  an  agent  of  the  land-offioe  directing  him 
not  to  file  a  land-patent  just  transmitted,  and  stating  that 
it  had  been  obtained  by  fraud,  would  be  privileged. 

(2)  A  record  of  a  receipt  for  internal  revenue  taxes,  naid 
for  a  license  to  sell  liquor,  kept  in  the  office  of  the  Feoeni 
collector  of  internal  revenue,  would  be  privileged  under  a 
regulation  of  the  Treasury  making  such  records  confidential 

[Art.  3.     Privilege  not  applicable  to  Published  Matters, 

1848  The  privilege  is  not  applicable  where  the  matter  has  already 
otherwise  become  published,  so  that  no  interest  of  State  can 
be  served  by  enforcing  a  privilege  J  * 

lUustration.  In  a  prosecution  for  selling  li^or  contrary  to 
State  law,  after  testimony  that  a  purporting  Federal  tax- 
receipt  was  publicly  posted  in  the  defendant's  shop,  the 
privilege  does  not  apply  to  the  disclosure  of  the  official  original 
record  of  the  receipt. 

[Art.  4.    Privilege  not  applicable  in  lieu  of  Immunity  from 

1849  Civil  or  Criminal  Liability.  The  privilege  is  not  i^plicable 
where  the  issue  is  whether  a  defendant  is  by  civil  or  criminal 
law  exempt  from  liability  for  his  official  acts  and  the  only 
purpose  of  claiming  a  privilege  could  be  to  obtain  thereby 
such  exemption  from  liability.]  ■ —  (W.  §  2368.) 

lUustration,  (1)  In  an  action  against  the  defendant  for  il- 
legal imprisonment,  the  defendant  being  a  military  officer 
in  Manila  and  the  plaintiff  being  a  journalist  who  was  there 
imprisoned,  the  plaintiff  seeks  to  prove  that  the  defendant 
was  the  person  who  issued  the  order  for  his  arrest,  and  calls 
for  the  record  of  such  orders;  there  is  no  privilege;  for  either 
the  defendant  is  exempt,  in  which  case  the  ruling  can  be 
made  on  demurrer  on  that  ground  and  the  order  is  inunaterial, 
or  the  defendant  is  not  exempt,  in  which  case  the  privilege 
should  not  be  used  as  an  evasion  of  his  liability. 

(2)  Slander  for  speakine  and  votine  in  the  Senate  against 
the  plaintiff,  a  noroinee  for  office;  tne  senator's  utt^anoe 
being  immune,  no  testimonial  privilege  is  needed. 

^  This  is  accepted  in  England,  a  few  States,  and  some 
inferior  Federal  Courts.  It  is  an  intolerable  doctrine,  and 
should  not  be  extended. 

*  It  is  not  certain  that  this  distinction  is  accepted. 

'  In  England  this  is  not  law;  in  the  United  States  the 
question  is  open.    Plainly  the  above  rule  is  sound. 
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§S  1850-1858     PRIVILEGE :    PATIENT'S  <:OMMUNICATION8 

Art.  5.     Other  Principles  dMnguished.     The   followipg 
1850  matters  are  dealt  with  by  other  parts  of  the  law: 

(1)  The  exemption  of  the  Chief  Executive,  of  diplomatic 
agents,  and  of  other  officers,  from  aUendance  in  court  as  witnesB 
during  term  of  office,  under  Rule  200  {anU,  §  1685).  —  (W. 
§§  2371,  2372.) 

(2)  The  exemption  of  pMic  records  from  removal  for 
production  in  court  as  evidence,  under  Rule  196  (oiU^. 
§  1654).  —  (W.  §  2373.) 

(3)  The  exemption  of  the  Chief  Executive,  by  constitu- 
tional status,  from  obedience  to  ivdieUd  process  of  any  kind. 
—  (W.  §  2369.) 

[RULE  211.    Patienir<ind'PhysicianComrnunicaiions.    Acon- 

1855  fidential  communication  by  a  patient  to  a  physician,  when 
consulting  for  medical  advice,  is  privileged  from  disclosure; 
subject  to  the  following  qualifications  and  distinctioDs:] '  — 
(W.  §  2380.) 

{Reason  and  Policy.  Of  the  four  consideratioEiB  named  in 
Rule  204  {ante,  S  1760)  as  forming  the  foundation  of  priv- 
ileges,  the  second  and  the  fourth  are  not  here  fulfilled,  and 
usually  not  the  first.  The  privilege  is  without  reason  for 
recognition,  and  has  been  generally  abused  where  recognised.) 

[Art.  1.     Confidentiality.    A  confidentiality  of  the  com- 

1856  munication  is  implied  wherever  the  relation  of  patient  and 
physician  exists.]  •—  (W.  §  2381.) 

[Art.  2.    Professional  ConsvUatUm.   The  consultation  m\is^ 

1857  be  with  a  professional  physician  for  the  purpose  of  seeking  his 
professional  aid.]  —  (W.  §  2382.) 

Illustration.  A  person  arrested  on  a  charge  of  rape  is  examined 
bv  a  physician  sent  to  the  jail  by  the  public  prosecutor  to 
obtain  information  to  aid  the  omcer's  discretion;  the  priv- 
ilege does  not  cover  information  so  obtained. 

[Art.  3.    Necessary  Information  only.    The  privil^e  covers 

1858  only  such  communications  as  may  be  appropriate  to  enable 
the  physician  to  supply  aid.]»—  (W.  §  2383.) 

*  This  rule  is  recognized  by  statute  only,  in  about  one  half 
of  the  jurisdictions. 

•  This  is  generally  accepted,  but  is  unsound. 

'  The   statutes   usually  contain   the  word    *'  necessary; " 
but  this  is  obviously  too  narrow,  and  is  never  adhered  to. 
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{{185^1866     PRIVILEGE:    PATIENT'S   COM MUNICATIONS 


lUuttratum.  On  oonsultiog  a  |>hyBieuui  for  a  sprained  aaUe. 
the  patient  explains  that  the  injury  was  reeeived  hfj  a  ^fl. 
caused  by  the startingof  the  car  whik  the  patient  was  standing 
on  the  platform.  The  latter  part  of  the  oomnmnicatioii 
would  be  privileged,  by  a  liberal  eonBtmetkm,  but  noc  prir- 
ile^ed,  by  a  strict  construction. 

[Art.  4.     Infcrmaiion,    Tbe  privilege  covers  all  matters 

1859  brought  to  the  ph3r8ician'8  knowledge  by  voluntary  act  of 
the  patient,  whether  in  express  words  or  in  eubmiasion  for 

observation.]  —  (W.  §  2384.) 

lUustraUons.  The  condition  of  the  heart,  as  learned  by  the 
physician's  auscultation,  or  of  a  bone,  as  revealed  by  a  radio- 
graph, is  privileged. 

[Art.  5.    Exceptions  for  Crimea  and  Torts,    Tbe  privilege 

1860  cannot  be  used  to  prevent  disclosure  where  the  phyBidan 

(1)  Is  a  party  or  an  acoomplioe  in  a  crime; 

(2)  or.  Is  a  defendant  in  an  action  for  nudpradice; 

(3)  or.  Was  consulted  by  the  victim  of  a  crime.]  *  —  (W. 
§2385.) 

[Art.  6.    Whose  is  the  PntnUge.    The  privil^e  is  that  of 

1861  the  patient.  —  (W.  §  2386.) 

[Par.  (a).    No  inference  ought  to  be  drawn  from  a  claim 

1862  of  privilege.] 

[Par,  (h).    The  death  of  the  patient  does  not  terminate 

1863  the  privilege.]  —  (W.  §  2387.) 

[Art.  7.     Waiver.    The   privilege  may  be  waived,   ex- 

1864  pressly  or  impliedly.]  —  (W.  §  2388.) 

[Par.  (a).    An  express  wuver  may  be  made  by  contract 

1865  before  litigation  begun.]  * 

[Par.  (h).    An  implied  waiver  is  made  in  the  following 

1866  cases,  among  others:  —  (W.  §§  2389,  2390.) 

>  No  one  of  these  clauses  has  much  authority  yet;    bat 
all  three  seem  necessary  to  prevent  abuses. 
'  Statute  prevents  this  in  New  York. 
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fS  1867-1870     PBIVILE6B :    PATIENT'S   COMMUNICATIONS 

(1)  The  bringing  of  an  action  in  which  a  main  part 
of  the  issue  is  the  existence  of  a  physical  ailment  is  a 
waiver  for  communications  to  any  physician  as  to  that 
aihnent.' 

(2)  The  patient's  own  voluntary  giving  of  testivnon^ 
as  to  physical  condition  is  a  waiver  for  communications 
to  any  physician  consulted  as  to  that  condition.* 

(3)  The  patient's  calling  of  a  physician  to  testify 
is  a  waiver  as  to  all  communications  to  him  on  the 
subject  testified  to ; ' 

and  also  as  to  idl  communications 
to  other  physicians  on  that  subject.]  * 

[Par.  (c).    The  waiver  may  be  made,  after  death  of  the 
1867       patient,  by  any  successor  in  interest.]  • —  (W.  §  2391.) 

RULE  212.     PentterUrond-Priest  Communicaiions,     A  con- 
1870  fession  of  sin,  made  to  a  professional  minister  of  religion  in 
the  course  of  discipline  enjoined  by  their  church-body,  is 
privileged.*  —  (W.  §  2395.) 

(Reason  and  Policy,  Of  the  four  oonsiderations  of  policy 
named  in  Rule  204  {ante,  {  1760)  as  the  fotmdation  of  privi- 
leges, all  apply  here.) 

^  No  Court  recognizing  the  privilege  ooncedes  this,  exo^ 
for  cases  of  malpractice. 

'This  is  generally  not  conceded  by  Courts;  but  a  few 
statutes  do  so. 

'This  is  generally  conceded. 

*  This  is  generally  not  conceded. 

*  A  few  Courts  deny  this. 

*  This  is  law  by  statute  in  a  majority  of  jurisdictions;  it 
would  probably  be  enforced  by  the  trial  Court  in  most  otheis. 
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{{  1871-1872  PABOL    EVIDENCE    RULES 


PART   IV:    PAROL   EVIDENCE  RULES 

(LEGAL   ACTS) 

RULE  213.    General  Principle.     For  the  purpose  of  s^^^ 

1871  l^al  effect  to  a  transactioQy  the  niJes  of  substantive  law 
declare  what  conduct  or  utterances  shall  be  neoeasaiy  and 
sufficient  to  constitute  the  transaction.  No  other  conduct 
or  utterance  b  material;  therefore,  under  Rule  3  (ante,  f  3), 
no  evidence  to  prove  such  other  conduct  or  utterance  will  be 
admitted.*  —  (W.  §  2400.) 

Abt.  1.    Nature  of  Legal  Aete  in  generaL    In  so  far  as  legal 

1872  relations,  other  than  crime  and  tort,  are  affected  by  voluntary 
action  of  persons,  the  effect  in  the  law  is  determined  by  some 
conduct  or  utterance  which  by  outward  expression  defines 
the  effect  willed  by  the  person. 

Conduct  or  utterance,  so  r^arded,  is  termed  a  legal  acL  — 
(W.  §  2401.) 

The  rules  for  a  legal  act  may  be  epecific  or  general, 

A  specific  rule  determines  what  is  necessary  or  sufficient  for 
a  specific  doss  of  legal  rdaJtUms;  t.  e.  for  the  formation  of  a 
contract,  the  transfer  of  an  easement,  the  release  of  a  rever- 
sionary interest. 

A  general  rule  determines  what  is  necessary  or  suffident 
for  a  legal  act  in  general  in  order  to  have  effect  in  any  legal 
relation. 

The  general  rules  alone  are  here  concerned. 

The  ensuing  rules  apply  equally  to  oral  and  to  written 
utterances,  in  so  far  as  they  purport  to  be  legal  acts,  and 
not  exclusively  to  writings. 

*The  ensuing  rules  are  of  oourse  not  rules  of  Evidence. 
Nevertheless  tradition  requires  them  to  be  grouped  with 
rules  of  Evidence,  until  a  separate  treatment  is  accepted  as 
orthodox. 

In  view  of  the  numerous  rules  of  substantive  law  here  in- 
volved, the  present  summary  of  this  Part  is  more  or  less  ten- 
tative, in  respect  to  the  law  of  a  particular  jurisdiction. 
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}}  1873-1874  PAROL    EVIDENCE    BULBS 

Art.,  2.  Sybdivisiona  in  the  Conttitution  of  Legal  AcU. 
1873  For  the  purpotse  of  giving  legal  effect  to  any  act,  it  is  ooo- 
sidered  in  four  stages  or  subdivisions: 

Af  its  crecUion,  or  enaction; 

B,  its  integration^  or,  embodiment  in  a  single  memorial  of 
expression ; 

Cy  its  sdemnizationf  or  fulfilment  of  required  formalities; 
and 

D,  its  inUrpretaiion^  or  application  to  external  ol 


The  ensuing  rules  govern  these  four  stages  of  a  legal  act. 

Art.  3.  Writings  and  Legal  Acts,  A  writing,  as  such,  when 
1874  offered  for  legal  purposes,  has  intrinsically  no  effect;  that 
is,  it  must  first  be  tested  by  these  general  rules  to  ascertain 
whether  it  is  to  have  legal  effect. 

Therefore,  in  dealing  with  a  writing  offered  as  having  legal 
effect,  all  facts  may  be  considered,  for  and  against  it,  which 
by  the  ensuing  rules  would  be  material  to  determine  whether 
the  writing  was  enacted  at  all,  whether  it  integrates  the 
transaction,  whether  it  was  solemnized  as  required,  and  how 
it  shall  be  interpreted. 
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SS  1877-1880  PABOL    BVIDEMCfi    BULJBB8 


TITLE  I: 
CREATION,  OR  ENACTION,  OF  A  LEGAL  ACT 

RULE  214.    General  Principle.    Every  act  must  be 

1877  (1)  l^al  in  its  subject, 

(2)  defined  in  its  Umu,  and 

(3)  final  in  its  expression; 

and,  as  to  subject  and  terms  and  ezprassion,  there  oausi 
have  been  conscious  voUiion; 

with  the  ensuing  qualifications  and  distinctions:  —  (W. 
§2404.) 

Art.  1.    Svbjed  must  he  Legal.   The  subject  of  an  act  must 

1878  be  legal,  i,  e.  must  concern  the  relations  of  persons  in  law.  — 
(W.  §  2406.) 

Par.  (a).    An  act  understood  by  the  parties  as  oon- 

1879  ceming  only  their  friendly  relations  or  their  moral  re- 
lations has  no  legal  effect. 

Illustration.  A  husband,  on  separating  from  his  wife  for  a 
long  voyage  in  search  of  health,  makes  a  memorandum  as  to 
some  money  to  be  given  to  the  hudtumd's  brother  in  case 
of  need;  the  fact  that  this  memorandum  represented  merdy 
a  domestic  understanding,  and  not  a  legal  oaim,  is  material, 
and  deprives  it  of  legal  ^ect. 

Par.  (6).   An  act  apparently  for  legal  effect  but  actually 

1880  made  as  a  sham  to  deceive  other  persons,  [is  equally  void; 
unless  the  deception  was  unlawful  under  Par.  (c).]  * 

lUuatratum.  (1)  To  deceive  a  bank-examiner,  a  depositor 
who  is  also  a  stockholder,  makes  a  note  to  the  cashier,  and 
places  it  in  the  bank's  assets;  the  note  is  vaJkl,  because  the 
deception  was  unlawful. 

(2)  To  placate  jealous  relatives,  a  son  gives  to  his  father 
a  morteage-document  for  money  given  to  Uie  son  as  oompoi- 
sation  for  expenses  in  support  of  a  bedridden  mother.  The 
fact  that  father  and  son  do  this  solely  to  allay  jealousy 

'  It  is  doubtful  here  what  the  law  is. 
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of  others  is  material,  and  deprives  the  document  of  kgal 
effect  as  between  them. 

Craa^^eference.  (1)  For  the  rule  that  If  a  document  is 
intended  to  be  valid  at  all,  a  separate  amditian  snbsegment 
is  mvalid,  see  Rule  215,  Art.  2  {poH,  {  1931). 

(2)  For  the  rule  that  a  amdiHon  precedent  to  validity  is 
material,  see  Art.  4  (poet,  {  1888). 

Par.  (c).   An  act  made  for  a  l^al  effect  prohibited  by 

1881  law  is  void. 

lUuetration.  Contracts  to  give  a  bribe,  to  cease  public 
prosecution,  etc. 

Art.  2.    Terms  must  he  Definite,    The  terms  in  which  the 

1882  act  is  expressed  must  be  so  intelligible  as  to  enable  a  definite 
l^al  effect  to  be  enforced.  —  (W.  §  2407.) 

lUuetratums,  (1)  A  will  gives  land  to  "  J.  D.  and  J.  S.  and  the 
heirs";  this  is  void  for  uncertainty;  ''patent  ambiguity" 
is  a  traditional  term  for  it. 

(2)  A  deed   transfers  land  in   **  Wilson's  subdivision "; 
no  such  subdivision  can  be  found;    the  deed  is  ineffective. 

Art.  3.    Expression  miLst  he  Final.    The  outward  expres- 

1883  sion  must  indicate  a  final  decision  to  will  the  effects  specified. 

But  no  particular  conduct  or  utterance  is  an  invariable 
mark  of  such  finality.  Certain  conduct  may  raise  a  presump- 
tion of  finality. 

Par.  (a).    Making  a  wrUing  is  not  final,  but  raises  a 

1884  presumption.^ 

Par.  (&).    Signing  or  sealing  a  wriJting  is  not  final,  but 

1885  raises  a  presumption. 

Par.  (c).    Causing  a  document  to  be  publicly  recorded 

1886  or  registered  is  not  final,  but  raises  a  presumption. — 
(W.  §  2408,  n.  14.) 

Par.   {d).     Manual  retention  of  a  document  by  the 

1887  maker  may  nevertheless  be  final.  —  (W.  §  2408,  n.  4.) 

lUu^ation.  An  insurer  signs  a  policy  of  fire  insurance  on 
the  house  of  M,  just  as  M  is  leaving  by  train  for  a  long 
journey.    The  insurer  promises  to  forwara  the  policy  to  M'e 

'  Perhaps  this  is  too  broad. 
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agent,  but  fails  to  do  so.  The  house  bums.  The  policy  a 
valid. 

Art.  4.    Same:  Delivery,    Maaual  delivery  of  a  document 

1888  by  the  maker  to  another  person,  whether  the  beneficiary  or 
a  third  person,  is  not  an  invariable  mark  of  finality;  but 
raises  a  presumption; 

subject  to  the  following  distinctions:  —  (W.  §  2408.) 

Par.  (a).    Manual  delivery  of  a  document  of  conveifcmce 

1889  to  a  third  person  depositary ^  who  promises  to  hand  it  to  the 
grantee  on  performance  of  a  condition,  is  not  final;  so  that 
the  handing  of  it  by  the  depositary  to  the  grantee  without 
performance  of  the  condition  has  no  legal  effect.  This  is 
termed  an  escrow  (or,  conditional  draft). 

Par,  (6).  But  the  act  is  final  as  to  every  purpose  but 
the  performance  of  the  condition;  hence 

(1)  On  performance  of  the  condition,  the  grantee  is 
entitled  to  compel  the  handing  over  of  the  document. 

[(2)  Before  performance  of  the  condition,  the  maker's 
withdrawal  of  the  document  has  no  legal  effect  to  prevent 
performance  of  the  condition.]  * 

Par.  (c).  Manual  delivery  of  a  document  of  conveyance 
to  the  grantee  himself  on  such  a  condition  is  [not]  final ; 
so  that  without  performance  of  the  condition  the  dociunent 
has  [no]  legal  effect.' 

lUustrcUion.  A  deed  of  conveyance  is  made,  pursuant  to  an 
agreement  that  the  grantee  shall  take  it  to  the  bank  and 
on  the  credit  of  it  obtain  the  purchase-money  and  otherwise 
return  it  to  the  grantor.  The  grantee  shows  it  to  the  bank 
and  is  refused  money.  He  then  records  it  and  claims  title. 
By  the  rule  with  bracketed  words  he  has  not  title. 

Crosa^eference.  For  the  effect  as  to  purchasers  vnihoul  noHce 
of  the  condition,  see  Art.  8  (post,  §  1908). 

Par.  (d).  For  a  negotiable  instrumeniy  no  particular 
conduct,  whether  writing,  signing,  or  manual  delivery,  is 
an  invariable  mark  of    finality,  for  either  a  making,  a 

'  There  is  variance  of  authority  on  this  point. 
'  The  bracketed  words  are  in  most  States  not  law,  but  they 
are  sound  on  principle. 
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drawing,    an    acoeptanoe,    or    an    indorsement.  —  (W. 
§2409.) 

[In  particular, 

(1)  A  fnamud  delivery  to  the  Migee  on  a  condUum 

to  be  first  performed  has  no  legal  effect.] ' 

Par,   (e).     For  other  kinds  of  transactions,   including 

1893  contracts  in  general,  no  particular  conduct  is  an  invariable 
mark  of  finality.  —  (W.  §  2410.) 

Illustrations,     (1)  A  contract  was  pronoeed  by  A  fcH*  the 
sale  of  B's  corporate  stock.    B's  agent  at  Alilltown  was  already 
negotiating  for  a  sale  or  hypothecation  to  another  person,  but 
couki  not  be  communicated  with.    The  document  of  oontrscc 
was  drawn  between  B  and  A,  signed,  and  handed  to  A, 
with  the  understanding  that  A  was  to  go  to  Milltown  with  the 
document,  and  if  on  his  arrival  the  agent  should  notify  A 
that  no  conflicting  disposition  had  been  made,  the  contract 
between  A  and  B  should  stand.    In  an  action  on  the  alk^ged 
contract,  this  understanding  is  material,  and  the  fact  of  such 
notice  by  the  agent  to  A  would  prevent  the  docum^it  from 
having  legal  effect. 

(2)  M  and  N  sign  a  contract  for  the  sale  and  purchase 
of  two  of  three  houses;  the  description  of  one  is  left  blank 
until  N  shall  have  seen  and  selected;  meantime  all  three 
are  burned  down  just  as  N  arrives  on  the  scene  with  the 
.  contract  in  his  pocket;  whether  it  had  legal  effect  depends 
on  the  imderstanding  as  to  the  blank. 

Par.  (/).   For  a  wHl,  the  attestation  is  an  invariable  mark 

1894  of  finaHty.  —  (W.  §  2411.) 

Art.  5.    Intent  and  Mistake,  in  general.    In  a  legal  act,  as 

1895  defined  in  Rule  213,  Art.  1  (ante,  §  1872),  neither  the  outward 
expression  alone,  nor  the  inw«rd  will  alone,  determines  in- 
variably whether  legal  effect  is  to  be  given. 

The  act  as  legall}*^  effective  will  be  determined,  in  respect 
to  subject,  to  terms,  and  to  finality  of  utterance,  by  that 
outward  purport  which  results  to  the  other  person,  if 
any  in  the  transaction,  as  the  reasonable  consequence,  under 
the  circumstances,  of  the  actor's  volition.  —  (W.  §2413.) 

Art.  6.     Intent  as  to  Subject,    Where  one  party  has  80 

1896  expressed  himself  that  the  reasonable  purport  is  a  legal 

>  Some  jurisdictions  deny  this. 
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transaction,  it  has  legal  effect,  and  his  actual  intention  not 
to  have  legal  effect  is  immaterial.  —  (W.  §  2414.) 

lUustraiion,  M  offers  to  perform  a  ceremony  of  marru^ 
with  N,  who  bona  fide  wishes  to  become  his  wife;  M  obtains 
a  pretended  parson  who  performs  the  ceremony;  M  in- 
tended not  to  become  husoand  of  N.  But  the  manias 
is  valid;  provided  by  the  law  of  the  jurisdiction  a  fomal 
ceremony  by  cleigyman  or  public  officer  is  not  cwncntiil 
under  Rule  220  (pott,  {  1050). 

Art.  7«    Intent  as  to  Terms.  Where  the  words  of  a  documeDt 

1897  do  not  correspond  to  the  actual  volition  of  the  maker,  and  the 
terms  of  the  legal  act  are  to  be  determined,  under  Art.  5 
above,  by  the  reasonable  purport  to  the  other  party,  the 
following  distinctions  may  arise: 

Between  a  document  complete  when  signed  and  a  document 
incomplete  or  capable  of  alteration ; 

Between  individual  mistake  of  one  party  and  mutual  mis- 
take of  both  parties; 

Between  different  hinds  of  transactions;  e.  g,  negotiabfe 
instnunents,  policies  of  insurance,  etc. 

Par.  (a).  Complete  Document  signed  by  Mistake  unknoun 

1898  to  Other  Party.     The  terms  of  a  specific  and  complete 

document  are  legally  effective,  as  against  a  person  who  does 

an  outward  act  of  apparent  assent  to  it  while  not  actually 

intending  assent  to  some  term  thereof,  and  in  favor  of  a 

party  unaware  of  that  actual  intent; 

subject  to  the  following  distinctions: —  (W.  §2415.) 

lUustration.    This  is  the  ordinarv  rule  for  the  case  <^  a  person 
signing  a  document  without  reading  it. 

(1)  A  person  unable  by  illiteracy,  alienage,  blindness, 

1899  or  disease,  to  read  the  document  for  himself  is  chaige- 
able  with  the  terms  signed,  in  favor  of  a  person  who, 
being  either  a  party  to  the  document  or  one  acquiring 
a  negotiable  interest  thereunder,  is  unaware  of  the 
signer's  actual  intent, 

unless  the  signer  took  such  measures  as  should 
reasonably  have  sufficed  to  avoid  mistake  or  decep- 
tion.* 

>  This  summarises  the  principle  generally  accepted  but 
seldom  broadly  stated. 
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road  is  entitled  to  have  the  tickets  cancelled,  in  so  far  as  th^ 
have  not  been  sold  to  bona  fide  purchasers. 

(3)  A  term  is  not  valid  in  favor  of  a  party  who  has 

1905  induced  the  error,  though  unwittingly. 

lUfMiration,  An  insurance  agent  and  B  agree  on  a  policy- 
contract,  B  securing  the  agent's  assent  to  the  inaertioD 
of  several  special  clauses;  the  agent  transmits  to  the  home 
office  the  contract,  but  in  preparing  the  policy  one  of  the 
clauses  is  inadvertently  omitted;  the  pohcy  is  sent  to  the 
agent,  who  sends  it  to  B,  neither  of  them  reading  it  over. 
Whetner  the  omitted  clause  is  effective  depends  on  whether 
the  insurer  be  regarded  as  having  induced  B's  erroneous 
assent. 

Par.  (e).    Complied  Document  signed  by  MtUiud  Mis- 

1906  take.  The  terms  of  a  specific  and  complete  document  are 
not  legally  effective  for  either  of  the  parties,  though  an 
outward  act  of  apparent  assent  has  been  done,  in  so  far 
as  the  terms  as  written  vary  from  the  terms  already 
agreed  to  be  written  and  the  error  as  to  this  variance  is 
common  to  both  parties.  —  (W.  §§  2417,  2418.) 

(1)  The  terms  are  valid  in  favor  of  a  person  acquiring 
a  transferable  right  as  stated  in  Q.  (1),  Par.  (a)  above. 

(2)  Whether  a  particular  remedy  shaU  be  granted, 
and  whether  the  error  may  be  corrected  by  insertion 
or  by  cancellation  of  terms,  is  for  the  rules  of  chanoery 
procedure  to  determine. 

Distinguish  the  Question  whether  a  mutual  mistake  as  to  a 
fad  external  to  the  document  and  forming  a  motive  for  the 
transaction  is  ground  for  avoiding  the  transaction  or  refus- 
ing a  specific  remedy. 

Illuatration,  A  and  B  are  devisees  of  an  estate  consisting  of 
Blackacre  and  Whiteacre,  given  by  will  to  the  brothers  A,  B 
and  C  equally.  C  being  dead,  A  and  B  make  a  deed  read- 
justing their  shares.  By  mistake  of  the  conveyancer.  Black- 
acre  is  not  described  in  the  deed.  Later,  C  is  discovered  to  be 
alive.  The  mutual  mistake  as  to  Blackacre  is  covered  by  the 
present  rule.  The  mutual  mistake  as  to  C's  death,  the 
motive  for  the  transaction,  does  not  concern  the  present  rule. 

Par,  id).    Document  with  Blanks  or  AUeraiions,    The 

1907  terms  of  a  specific  document  which  contains  a  blank,  or  is  so 
written  as  to  be  capable  of  an  alteration  not  obvious,  are 
legally  effective  as  against  a  person  who  does  an  outward 
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act  of  apparent  assent  to  it  while  not  actually  intending 
assent  to  a  term  as  fiUed  in  or  altered  without  au- 
thority, and  in  favor  of  a  person  taking  the  document 
without  knowledge  of  the  lack  of  assent,  if  in  the  circum- 
stances the  signer  so  acted  as  reasonably  to  be  respoDaible 
for  the  apparent  terms; 
subject  to  the  following  distinctions:  —  (W.  S  2419.) 

(1)  If  the  document  was  voluntarily  handed  auay 
to  another  person  by  the  signer,  the  signer  is  responsibfe 
for  any  term  filled  in  blank  in  a  space  ordinarily  filled.* 

(2)  If  the  document  was  retained  by  the  signer  in 
his  own  custody  and  subsequently  was  taken  without 
consent,  the  circumstances  of  each  case  control. 

Art.  8.    Intent  eta  to  Delivery.    Where  the  finality  of  an 

1908  act,  by  delivery  of  a  document  or  otherwise,  is  not  actually 
intended  by  the  person  doing  it,  nevertheless  it  is  final  and 
legally  effective  in  favor  of  a  person  not  aware  of  the  lack 
of  actual  intent,  if  under  the  circumstances  the  conduct  of 
the  actor  produced,  as  a  consequence  reasonably  to  be 
expected,  the  appearance  of  finality; 

subject  to  the  following  distinctions:  —  (W.  §  2420.) 

Par,  (a).    For  a  negotiable  instrument,  the  act  of  handing 

1909  it  away  to  any  person  raises  a  presumption  of  finality. 

Par.  (6).    For  a  deed  of  conveyance,  the  act  of  handing  it 

1910  in  escrow  to  a  third  person  is  always  final,  in  favor  of    a 
person  unaware  of  the  condition  or  of  its  non-performance.* 

[Par.  (c).  For  a  deed  of  conveyance,  the  act  of  handing 
it  in  escrow  to  the  grantee  is  alwa3rs  final,  in  favor  of  a 
person  unaware  of  the  condition  or  of  its  non-perform- 
ance.'] 

Art.  9.    Unilateral  Acts;  Intent  as  to  WiUs.    The  terms  of 

1911  a  testamentary  document  signed  by  a  testator  are  not  legally 

*  There  seems  to  be  some  such  rule  of  thumb. 

*  This  rule  of  thumb  is  accepted  by  most  courts. 

"  This  rule  is  not  needed  in  Courts  which  hold  such  a  de- 
**very  intrinsically  final  under  Art.  4,  Par.  (c)  {ante,  {  1891). 
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effective,  unless  he  did  actually  intend  assent  to  the  tai&s 
thereof; 
subject  to  the  following  specific  rules:  —  (W.  §  2421.) 

Par,  (a).  If  the  contents  were  so  misskUed  to  him  that 
he  was  in  error  as  to  some  tenn,  there  is  no  assent  as  tc 
that  term,  even  though  he  signed. 

Par,  (h).  If  the  contents  were  brought  expressly  and 
correctly  to  his  notice,  by  reading  aloud  or  otherwiae, 
and  he  then  signed,  there  is  assent. 

Par,  (c).  If  he  signed,  and  no  express  notice  by  reading 
or  otherwise  appears  to  have  been  given,  assent  is  pre- 
sumed.* 

Par,  id).    If  a  term  intended  by  him  to  be  in  the  will 

1912  is  by  mistake  omitted,  it  can  [not]  be  inserted  by  the 
Court.* 

Art.  10.  Voidable  Ads,  Where  an  act  has  satisfied  the  fore- 

1913  going  requirements,  it  may  still  be  voidable,  t.  e.  liable  to  be 
annulled  or  confirmed  at  the  option  of  one  of  the  parties. 

An  act  is  voidable  when  the  motive  which  has  caused  the 
parties  to  enact  it  is  in  law  regarded  as  justly  giving  such  an 
option. 

The  grounds  of  voidability,  namely,  (1)  an  unfulfilled  con- 
dition reserved  in  the  terms  of  the  act  itself,  (2)  or,  an  error 
or  a  compulsion  preceding  the  act,  and  (3)  or,  a  mental  state  of 
the  actor,  such  as  infancy  or  lunacy,  are  not  here  involved.  — 
(W.  §  2423.) 

'  These  phraaingB  attempt  to  sum  up  the  general  attitude 
of  Courts. 
'  The  bracketed  word  represents  the  usual  rule. 
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TITLE  II: 
INTEGRATION  OF  LEGAL  ACTS 

RULE  215.    General  Principle,    If  and  i^  soon  as  the  oondoct 

1915  or  utterance  forming  a  specific  legal  act  had  been  embodied 
in  a  single  memorial,  all  conduct  or  utterance  on  the  subject 
of  that  act  but  exterior  to  that  memorial,  is  without  l^al 
effect  as  part  of  the  terms  of  that  specific  act,  and  is  therefore 
immaterial  for  the  purpose  of  determining  or  enforcing  the 
terms  of  the  act.  —  (W.  §  2425.) 

Art.  I.     Varieties  of  IntegraHon.    The  varieties  of  acts 

1916  integrated  may  be  distinguished  according  as  they  are 

Acts  of  private  parlies 

or  of  public  officers; 
Acts  integrated  by  voluntary  intent 

or  by  compvlsion  of  law; 
Acts  vnilateral 

or  bilateral. 


RULE  216.    Voluntary  Integration  of  Unilateral  Acts.    \^Tiere 
1917  the  person  doing  a  unilateral  act  has  embodied  it  in  a  single 
memorial,  his  other  conduct  or  utterance  on  the  subject  of 
that  specific  act  is  immaterial.*  —  (W.  §  2427.) 

Illustration.  A  note  of  M  is  due  at  a  bank;  M  goes  to  pay  it, 
and  a  discussion  ensues  as  to  the  amount  of  interest  due; 
the  banker  and  M  end  by  disagreeing;  M  writes  a  note,  offers 
ing  to  pay,  encloses  a  check,  and  hands  it  to  the  banker.  After- 
wards, in  an  action  against  the  indorser,  the  conversation 
of  M  with  the  banker  is  immaterial  for  the  purpose  of  de- 
termining what  were  the  terms  of  M's  offer  ot  payment. 

Distinction.  Whether  an  act,  e.  g.  a  notice  to  quit  or  a  de- 
mand for  payment,  must  be  done  in  writing  and  otherwise 
18  void,  is  a  question  of  formalities  (Rule  2Z0,  post,  {  1950). 

*  Few  questions  arise  imder  this  head. 
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RULE  217.    Voluntary  IrUegraHon  of  Bilateral  Ads.    Where 

1920  the  parties  to  a  specific  bilateral  act  have  by  mutual  intent 
embodied  it  in  a  single  memorial,  all  their  conduct  or  utterance 
on  the  subject  of  that  act,  preceding  or  accompanying  the 
execution  of  the  memorial,  is  supplanted  by  the  memorial, 
and  is  immaterial  as  a  part  of  the  terms  of  that  specific  act.  — 
(W.  §2430.) 

Art.  1.  Muttud  Intent  as  to  the  Specific  Act.   The  scope  of 

1921  the  integration,  as  supplanting  the  other  conduct  or  utterance, 
is  determined  by  the  mutual  intent  of  the  parties  as  to  the 
subject  of  the  memorial.  Hence,  conduct  or  utterance, 
forming  a  legal  act,  but  not  intended  to  be  part  of  the  subject 
of  the  memorial,  is  not  supplanted  and  is  still  legally  effective, 
and  may  be  enforced  in  any  appropriate  proceeding.  —  (W. 
§2430.) 

Illustration.  A  real  estate  dealer  and  a  banker,  who  have 
had  several  transactions  under  correspondence,  meet  to  set- 
tle them  before  leaving  on  a  journey.  The  dealer  wants  a 
loan  for  floating  the  sale  of  a  parcel  of  land  owned  by  him; 
a  client  of  his  wants  to  pay  a  mortgage  owned  by  the  bank: 
the  banker  wants  him  to  renew  a  note  coming  due;  they 
finally  agree  on  certain  terms,  si^  certain  documents,  and 
part.  At  a  subsequent  trial,  a  signed  document  providing 
for  a  secured  loan  on  the  parcel  of  land  is  offered  by  the 
banker;  presumably  for  the  relations  affected  by  this  docu- 
ment, the  terms  of  conversations  or  writings  concerning  the 
client's  mortgage  or  the  dealer's  note  would  be  inmiaterial,  and 
vice  versa,  twcause  the  three  matters  are  separate  subjects 
of  transaction,  and  presumably  would  not  be  inte^n^ted 
in  a  document  covering  a  specific  one  of  them. 

Par,  (a).  Since  the  intent  of  the  parties  determines  the 
1922  scope  of  their  memorial,  that  inlmt  is  to  be  ascertained 
from  their  conduct  and  utterances  preceding  and  accompany- 
ing the  execution  of  the  memorial,  pursuant  to  Rule  60 
(ante,  §271),  governing  evidence  of  intent;  but  when 
that  intent  is  thus  ascertained,  the  conduct  or  utterances 
.  on  subjects  falling  within  the  scope  of  the  memorial  are 
not  to  be  given  legal  effect. 

lUustration.  In  the  preceding  illustration,  the  dealer's  prior 
letter,  offering  to  renew  the  note  for  double  the  amount  as 
a  consideration  for  the  new  loan,  and  the  banker's  oral  re- 
fusal, may  all  be  considered  evidentially;  but  in  no  way  can 
such  letter  or  such  refusal  be  given  legal  effect,  as  to  the 
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document  of  loan,  when  it  once  appeara  that  the  loan  vas 
treated  as  the  sole  subject  of  disposal  in  the  document. 

Par.  (6).    The  test  of  intent,  for  the  above  purpose,  is 

1923  not  to  depend  merely  on  whether  the  conduct  or  utterance 
varieB  in  terms  from  the  writing;  and  even  when  no  such 
variance  appears,  the  memorial  may  be  treated  as  sup- 
planting the  conduct  or  utterance.^  —  (W.  §  2431.) 

lUugtraJtion,  In  the  foregoing  iUustration,  the  document  of 
loan  provides  that  payment  is  to  be  made  bv  notes  giveD 
Jan.  1,  July  1,  etc.  The  dealer  maintains  that  W  oral  agree- 
ment  a  renewal-note  of  the  pre-existing  note  for  the  piior 
transaction  was  to  be  accepted  by  the  banker;  this  agree- 
ment will  not  be  given  effect,  because  the  document  specifies 
the  mode  of  payment,  and  its  terms  alone  can  be  given 
effect. 

Par,  (c).   The  evidential  sources  of  intent,  for  the  above 

1924  purpose,  are  not  exdusivdy  the  words  of  the  document^  but 
include  the  conduct  and  utterances  exterior  to  the  docu- 
ment.'—(W.  §2431.) 

Par,  (d).    The  parties'  intent  is  found  in  the  cxrcum- 

1925  fiances  of  each  transaction;  there  is  therefore  no  single 
and  invariable  rule  for  any  class  of  documents  for  deter- 
mining the  scope  of  the  integration  and  the  immateriality 
of  conduct  or  utterances  exterior  to  the  document. 

Art.  2.    Applicaiion  of  the  Ride  to  Specific  Kinds  of  Docu- 

1926  ments.  Subject  to  the  inferences  of  intent  in  any  particular 
transaction,  as  determinative  under  Art.  1  above,  the 
following  provisional  rules  apply: 

Par,  (a).     A  document  acknowledging  the  receipi  of 

1927  value,  and  not  being  a  release  or  a  contract,  is  a  mere 
admission,  evidential  imder  Rule  115  {ante,  $  630),  but 
is  not  presumed  an  exclusive  memorial.  —  (W.  §  2432.) 

In  particular, 

(1)  khiUof  lading,  in  its  recital  of  goods  received,  is 

1928  [not]  presumed  an  exclusive  memorial. 

^  This  paragraph  is  needed,  to  avoid  the  improper  use  of 
thQ  phrase  '*  varying  the  writing  "  as  a  mere  nue  of  thumb. 

'  A  few  Courts  unsoundly  say  that  the  document  is  the 
"  sole  criterion  "  of  intent;   but  no  Court  observes  this. 
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(2)  A  deed  of  conveyance,  in  its  recital  of  coruideration 

1929  received,  is  not  presumed  an  exclusive  memoriaL  — 
(W.  §  2433.) 

Par.   (6).     A  document  of  warranty    is  presumed  an 

1930  exclusive  memorial.  —  (W.  §  2434.) 

Par.   (c).     Any  document  is  presumed  an   exclusive 

1931  memorial  with  reference  to  any  appurtenant  tigr^ment 
not  to  8tte,  or  not  to  enforce  the  daim,  or  to  enforce  it  on  a 
condition  only,  —  (W.  §  2435.) 

DiMinguish  (1)  an  understanding  that  the  document  shall 
be  a  friendly  memorandum  only,  and  not  a  legal  act,  under 
Rule  214,  Art.  1  {fljde,  §  1878). 

(2)  An  agreement  made  svibeequenlly  to  the  executkm  of 
the  document,  valid  under  Art.  5  (post,  §  1938). 

(3)  An  understanding  that  the  document  shall  not  repre- 
sent a  legal  act  at  all  until  some  event  shall  have  occurred 
as  a  condition  precedent,  under  Rule  214,  Art.  4  {ante,  f  1888). 

Illustrations.  (1)  A  street  contractor  negotiating  with  a 
city  official  signs  a  bond,  on  the  understanding  that  it  is 
not  to  be  enforced  but  is  to  be  used  merely  to  satisfy  the 
rules  for  bidders  and  to  deceive  an  auditing  conmuttee; 
the  understandinf^  would  be  legally  ineffective  under  the 

S resent  rule;  but  it  might  deprive  the  bond  of  validity  under 
Lule  214,  Art.  1. 

(2)  A  bond  having  been  executed  in  a  smn  found  later 
to  be  insufficient,  a  new  bond  is  later  given  for  the  same 
transaction,  on  the  understanding  that  the  old  bond,  now 
mislaid,  shall  be  cancelled  when  found;  it  is  then  found,  but 
not  cancelled.  In  a  suit  upon  it,  the  understanding  is 
material  and  effective,  though,  as  a  matter  of  procedure, 
there  may  be  a  difference  between  chancery  and  oonmion 
law. 

(3)  In  Illust.  (1)  above,  the  contractor  signs  a  bond 
absolute  and  files  it  with  his  bid,  on  the  understanding  that 
it  is  not  to  become  binding  if  the  bid  is  not  accepted  by  the 
city;  this  understanding  is  effective  to  defeat  an  action 
on  the  bond,  in  so  far  as  it  can  be  regarded  as  a  conditioii 
precedent  under  Rule  214,  Art.  4. 

Cross-reference.  For  negotiable  instrumerUa,  see  Par.  {g), 
(post,  i  1934a). 

Par.   (d).     Any  document  is  presumed  an  exclusive 

1932  memorial  with  reference  to  any  appurtenant  agreement 
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(1)  as  to  time  or  mode  of  payment; 
but  not 

(2)  as  to  counter-claim,  aet-^ff,  or   renewal,^  —  (W. 
§  2436.) 

Par,  (e).   A  document  of  conveyance  is  not  presumed  an 

1933  exclusive  memorial  as  to  an  appurtenant  agreement  that 
the  grantee  shall  hold  the  property 

(1)  as  a  security  only, 

(2)  or,  as  a  trust  only.  —  (W.  §  2437.) 

Par,  (J),    A  document  is  [not]  presumed  an  exduaive 

1934  memorial  with  reference  to  an  appurtenant  agreement 
that  the  right  or  the  obligation  shall  be  available,  for  one 
of  the  parties, 

(1)  as  surety  only, 

(2)  or,  as  agent  only.  —  (W.  §  2438.) 

1934a  Par.  (g).  Negotiableinsiruments.^  —  (W.  §§  2444, 2445.) 

Par,  (h).    Other  than  as  here  specified,  there  is  no 

1935  presumption,  the  circumstances  of  each  case  being  the 
source  of  decision.* —  (W.  -§  2442.) 

Art.  3.     Fraud.    Where  a  party's  fraudulent  intent  is 

1936  material,  and  not  merely  the  fact  of  making  a  warranty 
or  representation,  the  reduction  to  an  exclusive  memorial 
does  not  prevent  the  voidability  of  the  act  on  the  ground  of 
a  fraudulent  intent.  —  (W.  §  2439.) 

Art.  4.     Usage  of  Trade  or  Localiiy.    Where  a  usage  or 

1937  custom  of  trade  or  locality  would  ordinarily  be  implied  as  a 
term  of  a  transaction,  the  reduction  of  some  transaction  to  a 
single  memorial  does  or  does  not  prevent  giving  effect  to  the 
usage  or  custom,  according  as  the  parties  do  or  do  not  intend 
to  cover  by  their  memorial  the  subject  of  the  usage  or  custom, 
pursuant  to  the  usual  rules  of  Art.  2  above.  —  (W.  §  2440.) 

^  Here  the  presumption  is  not  of  much  practical  value. 

'  It  is  useless  here  to  deal  with  these. 

*  This  seems  the  best  way  to  deal  with  the  maas  of  the  casea. 
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lUuatrcUion,  A  ooDtract  is  made  by  an  expert  in  factory 
machinery  to  work  on  the  installation  of  new  macliiiiRy 
from  Jan.  1  to  Jime  1.  His  failure  to  work  on  SundAjB  is 
made  the  ground  of  a  refusal  to  pay.  An  agreement  that 
Sundays  should  be  excepted  as  non-workdays  may  be  effectiTe, 
and  depends  on  the  scope  of  the  memorial,  but  equal^ 
whether  agreed  expressly  in  conversation  or  impliedly  in 
trade  usage. 

Art.    5.     Subsequent   Agreements;    Novation,    AUeraiion, 

1938  and  Waiver.  The  parties'  reductioQ  to  a  single  memorial 
embodies  only  the  legal  act  as  then  completed;  henoe^  any 
subsequent  act,  oral  or  written,  whose  purport  is  to  novate, 
alter,  or  waive  the  preceding  act  in  whole  or  in  part,  is  legally 
effective  so  far  as  the  present  rule  is  ooncemed;  though  it 
may  be  intrinsically  invalid  for  lack  of  written  formalities 
(under  Rule  220,  post,  §  1950)  or  for  reasons  of  procedure.  — 
(W.  §2441.) 

Illustrations.  (1)  The  plaintiff  signed  shipping  articles  as 
a  seaman;  then,  on  boarding  the  vessel,  he  found  a  sail  un- 
seaworthy;  he  had  then  the  right  to  abandon  the  voyage; 
an  agreement  then  made  by  the  ship  not  to  use  the  sail 
was  a  new  contract,  which  could  be  availed  of,  regardless 
of  the  shipping-articles. 

(2)  A  house  is  leased,  and  the  lessee  enters;   the  land  not 

?»roving  extensive  enough,  he  oraUy  leases  an  adjacent  piece 
rom  the  same  lessor  without  increase  of  rental;  if  this  later 
agreement  is  by  law  required  to  be  in  writing,  it  is  void; 
if  not,  it  is  effective  to  alter  the  original  lease  as  to  the  area. 

(3)  The  performance  of  a  contract  to  erect  buildings  is 
interfered  with  by  a  financial  panic;  the  contractor  for  a 
consideration  obtains  a  promise  from  the  obligee  not  to 
sue  for  five  years;  this  is  legally^  effective,  and  could  be  sued 
upon  if  the  obligee  should  withm  the  five  years  bring  a  suit; 
but  whether  it  could  be  pleaded  in  defence  or  be  used  to 
obtain  an  injunction  would  depend  on  rules  of  procedure. 

Art.  6.    Effect  limited  to  Parties.    The  exclusive  memorial 

1939  supplants  the  parties'  conduct  and  utterances,  exterior  to 
the  document,  so  far  only  as  to  take  away  their  effect  as  a 
legal  act  for  the  same  purpose  as  the  document,  but  leaves 
unimpaired  their  legal  effect  for  any  other  purpose.  Hence 
such  other  conduct  and  utterances  may  be  given  legal  effect 

(1)  as  to  the  same  parties,  in  other  legal  relations; 

(2)  and,  as  to  other  parties,  in  any  legal  relation  not  con- 
trolled by  the  document.  —  (W.  §  2446.) 
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/ 

lUustrationa,  (1)  A  parses  over  B's  land;  a  deed  by  B  to  A 
has  granted  A  a  right  of  way  for  five  years,  but  the  period 
,  has  elapsed.  A's  claim  of  a  right  of  way,  under  an  oni 
agreement  for  ten  years,  not  five,  would  be  disposed  of  by  the 
terms  of  the  deed.  But  A's  defence  of  leave  and  license,  in 
an  action  of  trespass,  could  be  supported  by  the  oral  Uooue 
of  B,  except  so  far  as  B  mav  have  revoked  it. 

(2)  A  landlord  grants  the  premises  to  M;  afterwards  be 
sues  the  tenant  for  rent  due  since  the  transfer.  If  an  oiah 
agreement  between  the  landlord  and  M,  reserving  for  six 
months  the  right  to  collect  rentals,  can  be  effective  between 
those  two  persons,  then  it  can  be  effective  against  tJie  tenant 
in  the  landlord's  action  for  rent;  but  if  the  deed  of  grant 
would  exclude  the  oral  agreement  as  between  the  former, 
then  it  does  aJso  between  the  latter;  for  the  right  to  collect 
the  rents  is  a  single  right,  and  if  the  landlord  has  parted  with 
it  to  M,  he  no  longer  has  it  against  the  tenant. 

Art.  7.    Burden  of  Proof,    In  ascertaining  whether  a  par- 

1941  ticular  document  has  by  intent  been  made  the  exclusive 

memorial,  so  as  to  take  away  legal  effect  from  certain  other 

conduct  or  utterances,  the  burden  of  proof  as  to  producing 

the  writing  is  as  follows: —  (W.  §2447.) 

Par,  (a).  The  poarty  objecting  to  such  conduct  or  utter- 
ance as  immaterial,  on  the  ground  that  there  is  an  exclusive 
memorial,  must  so  persuade  the  judge;  and  has  the  duty 
of  introducing  some  evidence  thereof,  if  he  does  not 
produce  the  writing  for  inspection. 

Par,  (6).  If  some  evidence  thereof  is  introduced,  t. «. 
that  some  writing  was  made  at  the  time  conceming  the 
general  subject  of  that  transaction,  the  duty  of  producing 
evidence  that  such  writing  did  not  cover  the  conduct  or 
utterance  in  question  shifts  to  the  offering  party,  i.  e, 
until  he  produces  the  writing,  from  his  own  custody  or  that 
of  a  third  person,  the  writing  is  presumed  to  be  exclusive. 

Par,  (c).  For  the  purpose  of  Par.  (6),  t.  «.  of  intro- 
ducing some  evidence  as  to  the  writing,  the  evidence 
suffices  if  it  is  obtained  by  the  direct  examination  of  the 
offering  party's  witnesses  [or  by  their  cross-examination  by 
the  objecting  party].* 

'  The  bracketed  clause  is  denied  by  son^,  but  not  with 
reason. 
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RULE  218.    Compulsory  Integration  of  Private  Parties'  AcU, 

1944  Where  by  legal  policy  or  by  statute  the  acts  of  private  parties^ 
to  be  valid,  are  required  to  be  embodied  in  a  single  memorial^ 
other  acts  and  utterances,  whether  oral  or  written,  are  im- 
material, pursuant  to  the  foregoing  principles  of  Rule  217, 
after  the  memorial  has  been  made ;  and,  further,  they  are  of 
no  legal  effect  even  though  no  such  memorial  is  made. 

Distinguish  a  rule  merelv  requiring  writing  as  a  formality, 
under  Rule  220  {postf  $1950);  in  such  case  the  writingB 
may  be  numerous  and  conflicting  in  terms;  e,  g.,  wills  of  per- 
sonalty had  formerly  to  be  in  writing,  but  any  number  of 
pieces  of  writing,  fragmentary  and  inconsistent,  might  .satisfy 
that  formality;  now,  however,  the  writing  must  be  a  sin^e 
document  containing  all  the  terms;  this  is  a  requirem^ent 
of  compulsory  integration. 

Art.  1.    Kinds  of  DocumerUs.    No  general  rule  requires  the 

1945  acts  of  private  parties  in  general  to  be  reduced  to  a  single 
memorial.  Any  rule  so  requiring  is  limited  to  some  specific 
class  of  transactions,  and  therefore  is  a  specific  rule  in  the  law 
of  that  subject,  as  defined  in  Rule  213,  Art.  1  {ante,  §  1872).^ 
—  (W.  §§  2451,  2452.) 

They  are  as  follows:  • 

(1)  Wills; 

(2)  Ballots; 

[(3)   Insurance  policies;] 
(4)  Negotiable  instruments; 
[(5)  Corporate  acts;] 
(6)  Corporate  proceedings.] 


RULE  219.    Compulsory  Integration  of  PtMic  Officers*  Acts, 

1946  Where  by  legal  policy  or  by  statute  the  act  of  a  public  officer, 
to  be  valid,  is  required  to  be  embodied  in  a  single  memorial, 
other  acts  and  utterances  are  immaterial  and  without  legal 
effect,  in  the  same  way  as  provided  for  the  acts  of  private 
parties  in  Rule  218.  —  (W.  §§  2450,  2453.) 

Art.  1.    Kinds  of  Documents.    No  general  rule  requires  the 

1947  acts  of  public  officers  to  be  reduced  to  a  single  memorial. 
Any  rule  so  requiring  is  limited  to  some  specific  class  of  acts, 

'  These  of  course  cannot  be  here  stated  in  detail. 

'  The  first  three  by  statute;   the  last  three  by  common  law. 
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and  is  therefore  a  specific  rule  in  the  law  of  that  subject,  as 
defined  in  Rule  213,  Art.  1  (arUe,  §  1872).> 
They  are  as  follows: 

(1)  A  judge's  judicial  act; 

(2)  A  petit  jury's  verdict; 

(3)  A  grand  jury's  indictment; 

(4)  A  legislature's  vote; 

(5)  Sundry  officers'  acts. 

DisUnguiah  the  principle  of  testimonial  conclufidveneas,  under 
Rule  133,  88  applied  to  a  magistrates  report  of  iesiimomf  (Art. 
2,  ante  J  §  902),  to  a  state  secretary's  certificate  of  enroUmerU  of 
a  statute  (Art.  3,  ante,  {  903),  and  to  sundry  official  ceriifioatei 
(Art.  5,  arUe,  {  905). 

Illustrations.  (1)  A  sheriff's  calendar  records  his  orders, 
doings,  and  appointments.  A  record  of  appointment  of  a 
deputy  is  an  act  of  his,  and  under  the  present  principle  the 
question  arises  whether  it  supplants  as  an  exclusive  memorial 
his  oral  appointment.  But  his  entry  of  the  date  of  arrival 
or  of  escape  of  a  prisoner  is  a  statement  by  him  as  to  an 
external  occurrence,  and  the  question  arises  imder  the  prin- 
ciple of  testimonial  conclusiveness  whether  the  actual  date 
can  be  shown  by  other  testimony  in  contradiction  of  the 
sheriff's  entry. 

(2)  A  madstrate's  order  holdiuK  an  accused  to  the  grand 
jury  is  a  judicial  act  of  his,  and  the  record-entry  superBedes 
his  oral  utterance,  under  the  present  principle.  But  hW 
written  report  of  a  witness'  testimony  on  the  hearing  is  merely 
his  statement  as  to  the  witness'  utterance,  and  imder  the  other 
principle  the  question  arises  whether  his  statement  is  con- 
clusive or  can  be  shown  to  be  erroneous  by  others  who  heard 
the  witness'  words. 

^  No  attempt  can  be  made  to  include  these  here. 
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TITLE  ni:     SOLEMNIZATION  OF  LEGAL  ACTS 

RULE  220.    General  Principle.    A  legal  act,  though  enacted 

1950  according  to  Rule  214,  and  integrated  according  to  Ruks 
215-219,  may  still  fail  to  be  given  legal  effect,  if  it  lacks  a 
formality  required  for  validity.  A  formality  is  some  attendant 
circumstance  over  and  above  the  expression  and  volition 
required  by  Rule  214. 

Art.  1.    Kinds  of  Formalities.     No  general  rule  requires  for 

1951  legal  acts  in  general  any  formality.  Any  rule  so  requiring  is 
limited  to  some  specific  class  of  acts,  and  is  therefore  a  specific 
rule  in  the  law  of  that  subject,  as  defined  in  Rule  213,  Art.  I 
{ante,  §  1872).* 

They  are  of  the  following  sorts: 

(1 )  Writing ;  or  sign  ature ; 

(2)  Seal;  or  stamp; 

(3)  Public  registration ; 

(4)  Attestation  by  witnesses. 

*  It  would  be  of  course  out  of  place  here  to  include  these. 
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TITLE  IV:     INTERPRETATION  OF  LEGAL  ACTS 

RULE  221.    General  Princvjple.    For  the  purpose  of  giving 

1953  effect  to  a  legal  act,  by  enforcing  upon  the  external  objects 
the  legal  consequences  provided  in  its  terms,  the  objects  in 
the  external  world  which  are  to  be  affected  by  those  terms 
must  be  ascertained.  The  process  of  thus  ascertaining  and 
applying  its  terms  to  external  objects  is  called  Interpretation. 

For  this  purpose  the  terms  of  the  act  are  regarded  as 
marks  or  symbols,  used  by  the  actor  to  signify,  to  the  officers 
of  the  law,  those  external  objects  to  be  thus  affected.  The 
object  of  the  process  of  Interpretation  is  therefore  to  asoer- 
t«n  the  external  significance  of  those  marks  or  symbols  as 
used  by  the  actor.  —  (W.  §  2458.) 

Art.  1.    Stages  of  Interprdatwn,    The  process  of  interpre- 

1954  tation  has  two  parts  or  stages. 

The  first  determines  the  standard  of  usage,  i.  e.  among  the 
various  classes  of  persons  whose  customary  use  of  words 
makes  known  the  significance  of  words,  it  selects  that  person 
or  class  whose  usage  shall  or  shall  not  control. 

The  second  determines  the  sources  of  interpretation,  t.  e. 
among  the  various  forms  of  conduct  and  utterance  which 
exhibit  usage  of  words,  it  determines  those  which  may  or  may 
not  be  used  to  ascertain  it. 

Art.  2.    "  Meaning/'  "  Intention,"  "  Sense,"  "  VolUion." 

1955  The  words  "  meaning  "  and  "  intention  "  being  ambiguous, 
the  following  words  are  herein  used  in  their  stead: 

(1)  ''  Sense  "  signifies  the  fixed  association  between  the 
uttered  word  in  the  legal  act  and  some  external  object. 

(2)  "  Volition  "  signifies    the  will  to  utter  a  specific 
word  as  a  term  of  the  legal  act.  —  (W.  §  2459.) 

Par   (a).     In  the  present  rule,  the  sense  of  the  words 

1956  found  in  a  legal  act  is  the  constant  object  to  attain.    But 
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the  actor's  vclitUm  to  put  thoee  words  into  the  act  is  here 
immaterial;  its  legal  effect  is  governed  solely  by  Rule 
214  (anUy  §  1877).  Therefore,  the  present  process  of 
interpreting  the  sense  of  the  words  must  avoid  a  violation 
of  Rule  214y  in  so  far  as  that  rule  declareB  void  aod  im- 
material the  volition  to  utter  words  different  from  iboae 
actually  expressed. 


lUustraHon.  A  street-oontractor  signs  a  bond,  providing  for 
faithful  performance,  and  naming  ajB  obligee  ''  the  mayor  of 
Townville."  Whether  his  mistake  in  intending  to  maike  his 
bond,  as  called  for  in  the  bid,  to  the  superintendent  of  publie 
works,  not  the  mayor,  is  material,  dep^ds  on  Rule  214;  but 
whether  "  the  mayor  "  is  to  be  applied  to  the  individual  then 
mayor  or  to  any  successor  in  office,  depends  on  the  present 
rule. 


SUB -TITLE   I:   STANDARD   OF   INTERPRETATION 

RULE  222.    General  Principles.    The  ultimate  standard  of 

1958  interpretation  is  the  sense  employed  by  the  party  or  parties 
doing  the  legal  act. 

Par,  A.    In  ascertaining  this  ultimate   standard,  the 

1959  usage  of  some  class  of  persons  which  includes  the  party 
to  the  act  may  be  employed  as  a  provisional  standard. 

For  this  purpose  the  species  of  usage  are  classified  as 
follows: 

(1)  General  usage,  i.  e.  that  of  the  communily  in 
general  in  which  the  tribunal  sits; 

(2)  Special  usage,  i,  e.  that  of  any  group  of  perBons 
having  p)eculiar  habits  of  speech,  as,  a  trade,  art,  or 
profession,  a  locality,  an  alien  colony,  a  dialect; 

(3)  Personal  v,sage,  i.  e.  that  of  specific  persons; 
which  may  be  either 

mviual,  i.  e.  that  of  both  parties  to  a  bilateral  act; 
or, 

individual^  i,  e,  that  of  one  party,  whether  in  a 
bilateral  or  a  unilateral  act. 

Par,  B.     In  resorting  to  these   species  of  usage,  the 

1960  following  cardinal  principles  apply:  —  (W.  §  2461.) 

(a).  The    resort    to   either   general   or   special   usage 
((1)  and  (2)  above)  is  always  provisional  only,  and  serves 
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as  a  means  of  attaining  (not  of  supplanting  or  of  com- 
peting against)  the  ultimate  standard,  namely,  the  sense 
actually  used  by  the  party  or  parties  to  the  act. 

(b).  In  every  case,  the  general  usage  is  first  taken  as 
the  provisional  standard. 

(c).   Be/ore  adapting  any  sense  variant  from   that  c^ 
general  usage,  the  Court  must  be  persuaded 

(1)  that  such  sense  exists  in  some  special  or  personal 
species  of  usage,  and 

(2)  that  the  party  was  employing  that  other  species 
of  usage. 

(d).  In  a  bilateral  act,  the  mutual  standard  of  usage 
controls  as  against  the  individual  standard. 

Art.  1.  Rule  as  to  Disturbing  a  Plain  Meaning,  In 
1961  appl3ring  the  rule  of  Par.  Ba  above,  the  sense  supplied  by 
general  usage,  and  provisionally  adopted,  must  be  rejected, 
as  soon  as  it  is  made  to  appear  that  there  exists  some  other 
sense  in  a  special  or  a  personal  iisage  which  was  followed  by 
the  party  or  parties  in  the  particular  case; 

(1)  [unless  the  terms  of  the  document  have  a  meaning  so 
plain  as  to  need  apparently  no  other  than  the  general  usage 
for  their  correct  interpretation.] 

(2)  [unless  the  terms  of  the  document  are  free  from  any 
doubt  or  ambiguity,  either  in  themselves  or  in  application 
to  external  objects. »]  —  (W.  §§2462,  2463.) 

lUuatraiums.  (1)  A  will  beoueathed  a  legacy  to  "  Samud 
Powell,  son  of  Samuel  PoweU  of  Philadelphia,  carpenter." 
There  were  two  sons  of  S.  P.,  one  going  by  the  name  of  Samuel. 
the  other  bv  the  name  of  WiUiam.  The  former  was  by 
a  second  wi/e,  and  was  unknown  to  the  testator;  the  latter 
was  by  a  first  wife,  the  testator's  daughter,  and  was  always 
called  "  Samuel  "  by  the  testator.  The  bequest  goes  to  the 
son  called  ''  Samuel "  by  the  testator,  regaroless  of  the 
general  usage  to  apply  that  name  to  the  other. 

^  The  main  article  represents  the  sound  rule;  the  bracketed 
clauses  representing  var3nng  phrasings  of  an  unsound  limi- 
tation. This  limitation  is  accepted,  nominaUy  at  least,  in 
many  or  most  Courts,  for  some  classes  of  documents,  par- 
ticularly for  wills.  But  no  Court  accepts  it  to  the  extent  of 
refusing  to  recognize  a  special  usage  of  a  trade  or  locality. 
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(2)  A  testator  bequeathed  "  all  my  personal  estate  "* 
to  M;  in  several  schedules  of  proper^  drawn  up  by  him  from 
time  to  time,  he  regularly  included  certain  leaseholds  and 
certain  interests  in  his  wife's  estate,  under  the  heading  "  pet^ 
sonal  estate,"  while  another  heading  itemized  his  "  real  es- 
tate; "  this  personal  usage  oontrok,  regardless  of  the  gener&l 
or  technical  sense  of  **  personal  estate.'' 

(3)  A  contract  of  mining  for  asphaltum  provided  a  scak 
of  payment  for  ''each  ton  of  asphaltmn  ";  in  the  former 
transactions  of  these  parties,  as  contained  in  bills  and  lettefs. 
"  ton  "  signifies  2240  pounds;  this  sense  will  be  applied  in 
the  contract,  regardless  of  any  definition  given  for  general 
usage  in  dictionaries  or  statutes. 

(4)  A  contract  called  for  delivery  of  a  quantity  of  "  white 
arsenic  ";  the  substance  offered  to  be  delivered  was  blark 
in  color,  the  hue  being  produced  by  lamp-black  mixed  in 
the  course  of  manufacture;  but  by  trade  usage  the  tenn 
'*  white  arsenic  "  is  employed  for  that  mixture;  the  contract 
18  therefore  satisfied  by  delivery  of  it. 

(5)  A  broker  wires  a  contract  to  buy  "  steel  '*;  by  dphfl- 
code  with  his  correspondent,  "  steel  means  "  wheat;  " 
the  contract  will  be  interpreted  as  **  wheat." 

Abt.  2.    Special  Usage.    In  applying  the  rule  of  Par.  Be 
1962  {ante,  §  1960),  by  taking  the  special  usage  of  a  group  of 
persons  having  peculiar  habits  of  speech,  it  must  i^pear 

(a)  that  such  a  definite  usage  of  a  class  of  persons  exists; 

(b)  and,  that  the  party  or  parties  presumably  employed 
it  (1)  either  because  of  belonging  in  that  group  of  persons, 

(2)  or  because  of  knowing  the  usage  and  considering  it  a^ 
propriate  in  the  transaction  in  question.  —  (W.  §  2464.) 

lUustratums.  ^1)  Under  a  policy  of  insurance  for  a  voyage 
to  "  any  port  m  the  Baltic,"  the  ship  was  lost  in  the  giuf 
of  Finland;  the  ordinary  maps  of  geographers  mark  the  gulf 
and  the  sea  as  separate;  but  the  sea  may  be  taken  to  include 
the  gulf,  if  it  appears  that  the  nautical  and  marine  insurance 
trade  has  a  definite  custom  of  so  treating  it  in  trade 
discourse  and  conduct. 

(2)  In  a  policy  of  insurance  issued  in  New  York,  the 
cargo  of  "  coal  "  is  limited  to  a  certain  quantity;  at  Cardiff 
where  the  coal  was  loaded,  a  kind   of  coal-dust  briquette  is 


ing  Cardiff  tradal  phrases  in  similar  transactions. 

Distinguish  (1)  the  Question  whether  a  usage  which  supplies 
an  implied  term  of  the  contract  must  be  rejected  under  Rule 
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217,  Art.  4  (anU,  §  1937)  beeause  the  docament,  as  the  9c> 
memorial  of  the  tnmaactioD,  has  already  eovcred  tlie  sabj«n 
of  the  usage. 

(2)   the  rule  that  a  usage  must  be  proved  by  a  sufficient 
number  of  wUnases  (Rule  179,  Art.  6,  aale,  §  1514). 

Par.  (a).  If  the  speciai  usage  was  known  to  one  par% 

1964  ofdy  in  a  bilateral  act,  and  not  to  the  other.  Art.  4,  Par. 
(&),  below,  i4>plie8. 

Par.  (6).    If  the  qiecial  usage  Taries  from  tbe  plain 

1965  meaning  in  general  usage,  Art.  1,  above,  applies. 

Abt.  3.    Mutual  Usage.    In  appljdng  the  rule  of  Par.  Br 

1966  {ante,  §  1961),  by  taking  the  personal  mutual  sense  of  the 
parties  to  a  bilateral  act, 

Par.  (a).    If  one  party  seeks  to  enforce,  as  the  mutual 

1967  sense,  a  special  usage,  peculiar  to  a  group  of  persons,  but 
not  known  to  the  other  party,  Art.  4,  Par.  (h)  below,  applies. 

Par.  (h).    If  the  mutual  usage  varies  from  the  plain 

1968  meaning  in  general  usage,  Art.  1,  above,  applies. 

Par.  (c).    If  the  mutual  sense  is  sought  in  the  parties' 

1969  conduct  and  utterances  expressing  their  intent  as  la  Mf 
particular  transaction,  Rule  223,  Art  1  (post,  §  1976), 
applies. 

Art,  4.    Individual  Usage.    In  applying  the  rule  of  Par.  Be 

1970  (ante,  §  1960),  by  taking  the  personal  individual  usage  of  one  of 
the  parties  to  an  act,  the  following  rules  apply :  —  (W.  §§  2466, 
2467.) 

Par.  (a).    For  a  unilateral  act,  the  individual  sense  of 

1971  the  actor  alone  controls;  [subject  to  the  rule  of  Art  1, 
above,  where  the  individual  sense  varies  from  the  plain 
meaning  in  the  general  usage.] 

Par.  (&).    For  a  bilateral  act,  the  consequence  of  Par. 

1972  B(f,  Art.  1,  above,  making  the  mutual  standard  to  control, 
is  that  the  sense  to  be  enforced  is  determined  as  follows: 

(1)  First,  the  sense  actually  employed  by  both  parties  is 
taken,  if  identical. 

(2)  But  if  variant  senses  are  employed,  that  sense  is 
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taken  which,  being  actually  employed  by  one  party, 
should  also  have  been  supposed  by  the  other  party,  under  all 
the  circumstances  as  known  to  him,  to  be  employed  by  the 
first  party. 

(3)  And,  if  neither  sense  satisfies  Clause  (2)  aboinp, 
t.  e.  if  neither  sense,  as  actually  employed,  is  the  one  which 
the  other  party  should  reasonably  have  supposed  to  be 
employed,  then  [the  act  is  void,  if  the  term  to  he  inter- 
preted is  an  essential  part  of  the  transaction ;  but  other- 
wise*] each  party  b  chargeable  with  the  sense  actually 
employed  by  him,  and  with  no  other. 

JUustratums.  (1)  In  a  cipher  cablegram,  the  word  "  gloves  " 
occurs;  both  sender  and  receiver  have  lost  their  copjes  of 
the  private  code,  but  by  memory  the  receiver  interprets  this 
to  mean  '*  send  purchases  of  sdk  by  next  steamer;  "  this 
also  was  the  sense  attached  in  the  cipher  code  as  remembered 
by  the  sender.  The  actual  sense  being  identical,  it  is  en- 
forced, regardless  of  what  the  printed  or  written  code  con- 
tained; though  in  case  of  dispute  of  fact  as  to  the  actual  sense 
of  each  party,  it  might  have  been  difficult  to  ascertain  the  ao- 
*tual  sense. 

(2)  An  insurance  policy  covers  "  the  premises  at  160  Mott 
8t.";  there  are  two  ouildings  at  that  number,  one  in  front, 
the  other  in  the  rear,  both  owned  by  the  insured;  the  insurer 
does  not  know  that  there  are  two  buildings,  and  supposes  that 
there  is  only  one;  both  are  burned.  The  insured's  sense,  as 
actually  employed  for  the  word  "  premises,"  will  control, 
as  a^mst  the  msurer's  sense,  if  under  all  the  circumstanoeB 
the  msurer  should  have  supposed  that  "  premises  "  included 
all  structures  not  specifically  described. 

(2a)  An  illiterate  purchaser  sends  the  following  order: 
**  Please  ship  me  one  rite  steel  weel  for  a  drill  two  square 
feeting  shafts  4  ten  hoe  drills;  "  the  manufacturer  ships 
four  ten-hoe  drills;  the  buyer  signified  actually  "  two  sq. 
ft.  shafts  Jor  ten-hoe  drills.''  The  sdler's  sense  controls,  if 
it  is  deemed  reasonable  for  the  illiterate  buyer  to  be  chatged 
with  the  sense  which  a  literate  seller  in  the  trade  would 
put  on  that  order. 

(3)  The  plaintiff  sells  cotton  in  London  to  the  def^idant, 
"  to  arrive  ex  Peerless  from  Bombay;  "  there  are  two  ships 
Peerless  sailing  from  Bombay,  one  in  December,  the  other 
in  October;  each  party  knows  of  one  ship  only;  each  is  charge* 
able  only  with  the  sense  actually  employed  by  him,  and  hence 
the  plamtiff  is  not  liable  for  refusal  to  accept  delivery  of 
cotton  from  the  ship  not  signified  by  him.  Perhaps  also 
the  contract  is  void,  so  that  he  cannot  even  demand  delivery 
of  cotton  from  the  other  ship  if  he  so  elects. 

*  Presumably  some  Courts  go  this  far. 
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Art.  5.    Specific  Rules  for  Specific  Words.    For  any  claflB  of 

1073  transactions,  specific  rules  of  law  may  adopt  specific  senses 

for  specific  words,  which  senses  are  to  be  presaoied   to  haxe 

been  employed  until  some  other  sense  appears  to  have  been 

employed  by  the  party  or  parties  in  a  particular  case.* 

JUustrations,    "  To  A  and  his  heirs  "  in  a  will;    "  river  "  in 
a  farm-deed;   **  street  "  in  city-deed;  etc. 

SUB- TITLE   II:   SOURCES   OF   INTERPRETATION 

RULE  223.    General  Principle.     For  the  purpose  of  asoer- 

1975  tiuning  the  actual  sense  of  terms,  in  any  kind  of  document 
whatever,  any  and  every  circumstance  may  be  considered, 
whether  things  or  persons,  conduct  or  utterances,  words  in 
the  document  or  external  to  it,  provided  only  the  circumstance 
is  likely  in  some  way  to  disclose  the  association  between 
the  words  as  used  in  the  document  and  the  persons  or  things 
to  which  those  words  may  by  possibility  be  applicable; 

subject  to  the  following  qualifications: —  (W.  §  2470.) 

Art.  1.    Staiemenis  of  Intent,  exdiukd.    In  searching  to 

1976  ascertain  the  sense  employed  in  the  terms  of  a  document,  the 
present  Rule  yields  whenever  there  is  a  substantial  risk  of 
violation  of  Rule  214,  Arts.  7, 9  [ante,  §§  1897, 1911),  declaring 
immaterial  the  party's  mistake  as  to  inserting  certain  terms, 
or  of  Rule  217,  Art.  1  {ante,  §  1921),  declaring  immaterial 
all  conduct  and  utterances  on  the  same  subject  and  not 
reduced  to  writing  in  the  document.    Therefore, 

No  consideration  is  to  be  given,  as  a  source  for  interpre- 
tation, to  the  party's  direct  statement  of  his  own  volition  or 
intent  as  to  the  terms  of  a  specific  act  or  of  the  sense  of 
the  words  as  used  by  him  therein.  —  (W.  §  2471.) 

Illustrations,  (1)  A  will  devises  property  "  in  the  countv 
of  Limerick  ";  no  property  is  found  there;  in  fact,  however, 
the  testator  owned  property  in  the  county  of  Clare,  and  the 
draft  will,  as  drawn  up  by  him  and  sent  to  the  attorney, 
read  ''  counties  of  Limerick  and  of  Clare,"  and  by  a  mistake 
of  the  attorney  the  phrase  was  changed;  the  change  was 
apparently  not  noticed  bv  the  testator  when  the  will  was  nad 
over  to  him.  This  mistaKe  may  or  may  not  avail,  under  Rule 
214,  to  set  aside  or  to  correct  the  terms  of  the  will.  But  if 
it  does  not,  and  the  terms  of  the  will  are  to  be  taken  definitely 

^  This  is  the  place  where  the  various  rules  of  thimib  bdoog. 
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as  "county  of  Limerick,"  then  in  interpreting  theee  words 
the  draft  will,  expressing  the  intention  of  the  testator  as  to 
this  transaction,  cannot  be  considered. 

(2)  A  contract  for  constructing  a  building  specified  "aQ 
sewer-connections  with  citv-sewers."  In  drafting,  the  builder 
refused  to  accept  this  clause,  and  wrote  a  letter  statiiif 
that  in  view  of  the  high  price  of  iron  pipe  he  did  not  care  to 
include  that  in  his  contract;  b^  mistake  he  signed  tbe 
contract  with  that  clause  still  in  it.  Afterwards,  a  diaMite 
arising  as  to  the  amount  of  a  deduction  to  be  made  trom 
the  price,  for  failure  to  build  the  sewer-connections,  the  sense 
of  tne  term  **  sewer-connections  "  comes  in  issue.  For  tbe 
purpose  of  interpretation,  his  letter  refusing  to  insert  the 
clause  cannot  be  considered. 

Par.  (a).  Nevertheless,  for  the  purpose  of  interpreta- 
1977  tion,  and  in  particular  of  identifying  a  person  or  ihtJig 
described  in  some  term  of  the  document,  the  conduct  and 
utterances  of  the  party  or  parties  relating  to  the  subject 
of  the  particular  transaction  may  be  considered,  in  so  far 
as  the  foregoing  Article  is  not  substantially  violated.'  — 
(W.  §§2466,2468.) 

lUustraiiona,  (1)  A  will  devises  to  children  "  two  residences 
now  occupied  by  my  two  children;  "  in  fact  there  were  two 
buildings,  but  they  had  been  subdivided  into  three  apart- 
ments each,  and  one  apartment  was  occupied  by  each  oiild. 
The  testator's  letters  and  conversations  relating  to  the 
buildings  may  be  used  as  exhibiting  his  usage  of  the  word 
'*  residence  "  for  those  buildings,  but  not  a  letter  specifically 
declaring  his  intent  to  devise  the  whole  buildings  to  tfaie 
children. 

(2)  A  contract  provides  for  the  sake  of  "  your  wool ": 
the  parties'  conversations  at  the  time  of  eontractinx  may 
be  used  as  applying  the  term  "  your  wool "  to  Bpemc  lots 
of  wool  and  to  no  other. 

(3)  A  deed  conveyed  land  "  with  the  appurtenances "; 
there  was  a  pasture,  separated  from  the  lot  sold,  but  hereto- 
fore used  in  connection  with  it;  the  advertisement  of  sale 
had  expressly  excluded  the  pasture  from  the  offer,  ^d  the 
buyer  at  the  sale  had  said  that  he  was  not  bidding  for  it; 
whether  the  pasture  shall  be  regarded  as  included  in  the  sale 
depends  on  whether  we  regard  these  external  utterances  as 
merely  an  interpretation  of  the  term  *'  appurtenances  "  or 
as  virtually  a  limitation  of  the  written  description. 

(4)  A  contract  for  advertising  provides  that  the  pavment 
shall    be   made    "  as   convenient ";    the   advertiser  desires 

■  This  distinction  is  generally  recognised,  though  rulings 
vaiy  in  the  emphasis  put  on  one  or  the  other  rule. 
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to  interpret  this  by  letters  of  the  parties,  written  at  the  time, 
stating  their  understanding  that  payment  shall  be  mad/e  *"  as 
soon  as  sales  are  made  through  the  circulation  of  the  adver- 
tisement ";  this  is  improper,  because  it  inTolves  not  strictly 
an  interpretation  of  the  tenns  "  as  coaYenient,"  but  a  sub- 
stitution of  other  terms. 


Art.  2.    Same;  Exception  far  Equivocation^  cr  Latent  Am^ 

1978  higuily.  Direct  utterances  of  intent,  as  defined  in  Art.  1 
above,  are  admissible  to  interpret  an  equivocation,  i.  e*  a  term 
which,  on  implication  to  a  person  or  thing,  is  found  to  fit 
equally  two  or  more.  —  (W.  {  2472.) 

JUusbratunu.  (1)  A  will  to  "  my  nephew  Joseph  ";  on  appli- 
cation of  this  to  the  testator's  nephews,  there  appear  two 
bearing  the  name  Joseph;  anv  statement  of  the  testator's 
intent  mav  here  be  considered  and  given  effect. 

(2)  A  deed  conveys  the  "  Adams  House  ";  there  are  two 
hotels  in  the  city  bearing  that  name;  the  parties'  mutual  in- 
tent, as  exhibited  in  any  statement  of  theirs,  may  be  cooaad- 
ered  and  enforced;  but  under  Rule  222,  Art.  3,  Par.  (c) 
{ante,  §  1969)  a  statement  of  the  individual  intent  of  one  of  the 
parties  could  usually  not  be  considered. 

Par.  (a).    A  blank  space  in  a  document  is  not  an  equiv- 

1979  ocation,  under  the  present  rule,  if  it  <4>pears  to  represent, 
not  the  party's  chosen  mode  of  indicating  his  ignorance 
of  the  precise  description,  but  his  abstention  from  making 
a  final  expression  of  volition.  —  (W.  {  2473.) 

lUustration.    A  bequest  of  money  to ''  my  nephew's  betrothed, 

Ella "  would  be  of  the  former  sort;   but  a  bequest  to 

'  my  old  friend "  would  be  of  the  latter  sort. 


n 


Par,   (6).     A  term  which  is  intrinsically  uncertain  or 

1980  repugnant  is  not  an  equivocation. 

lUvMraiion.  A  devise  of  '*  one  of  my  seven  houses  **  may  be 
void  for  .uncertainty,  or  may  permit  an  election;  but  it  is 
not  an  equivocation. 

Art.  3.    Same:    Exception  for  Misdescription,    Where  a 

1981  term  of  description,  when  applied  to  a  person  or  thing, 
appears  to  fit  no  one  exactly,  but  to  fit  one  in  one  part  and 
another  in  another  part,  the  party's  direct  utterances  of 
intent,  as  defined  in  Art.  1,  above,  may  [not]  be  considered 
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for    the    purpose    of    interpreting    the    description.^  —  (W. 
§  2474.) 

lUiutration.  A  will  devises  property  to  "  my  well-beJoved 
grand-nephews  John  and  William  ";  the  testator  had  two 
grand-nephews  John  and  William,  but  they  were  perBonally 
unknown  to  him;  he  had  also  two  erandsons  John  and  Will- 
iam, of  whom  he  was  verv  fond;  the  testator's  inatructkiDs 
to  the  attorney  drafting  tne  will  may  be  considered. 

Art.  4.  Same:  Exception  for  Rebutting  a  Presumption  af 
1982  Law.  Wherever  by  some  rule  of  law  a  legal  effect  is  made 
to  attach  to  certain  provisions  in  a  document,  and  the  rule 
purports  to  presume  the  intent  of  the  party  for  lack  of  an 
expression  of  such  intent,  the  party's  utterances  of  intent^ 
exterior  to  the  document,  may  be  considered;  unless  the  rule 
by  statute  expressly  so  forbids.*  —  (W.  §  2475.) 


Illustration.  A  rule  declares  that  a  child  not  mentioned  in 
parent's  will  shall  nevertheless  receive  his  share  as  next  of 
tun  unless  it  appears  that  he  was  intentionally  omitted 
from  the  will's  provisions;  the  parent's  oral  statements  of 
intent  may  be  considered. 

Art.  5.  Misdescription  in  general.  Wherever  a  term  in  a 
1983  document,  when  applied  to  possible  persons  or  things,  is 
found  not  to  fit  any  one  exactly  in  every  item  of  the  descrip- 
tive term,  the  term  may  be  applied  and  enforced  nevertheless, 
on  considering  all  proper  sources  of  interpretation,  to  such 
person  or  thing  as  is  fitted  by  part  of  the  items  of  descrip- 
tion, provided  those  items 

(1)  appear  to  be  the  essential  features  of  the  description, 

(2)  and  are  sufficiently  definite  to  be  enforced.*  —  (W. 
§  2476.) 

Illustrations.  (1)  A  deed  carries  a  boundary  to  a  "  chestnut 
tree  at  the  S.  E.  comer  of  George  Williams'  lot ";  there  is 
no  such  tree  at  the  S.  E.  comer,  but  there  is  one  at  the  N.  E. 
comer;  if  the  circumstances  justify,  the  description  may  be 
applied  to  the  tree  as  it  is,  ignoring  the  item  "8.  E." 

(2)  A  will  devises  property  to  "  my  niece  Sarah,  now  living 
with  my  sister  Jane  ;  there  is  a  sister  Sarah,  who  used  to 
live  with  sister  Jane  but  does  so  no  longer;  there  is  also  a 
sister  Susan,  who  does  live  with  sister  Jane;    the  oireum- 

'  Most  Courts  insert  the  "  not ";  but  this  is  unsound. 
'  Not  all  Courts  accept  this  in  every  application. 
'  For  wills,  some  Courts  perhaps  do  not  accept  this. 
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staDoes  will  show  which  item  of  the  description  Is  the  e»> 
sential  one. 

Dietinctums,  (1)  Where  a  description  applies  ezadSLy  in 
every  item  to  one  person  or  thing,  and  only  in  part  to  an- 
other, the  rule  against  disturbing  a  clear  meaning  (Rule  222. 
Art.  1,  ante,  {  1961)  may  be  deemed  to  stand  in  the  way. 

(2)  Whether  the  misdescription  occurred  b^  tnisUike  w 
drafting  (as  in  lUust.  (1)  above)  or  by  change  of  circumstances 
in  lapse  of  time  (as  in  lUust.  (2)  above),  does  not  matter 
under  the  present  rule.  But  an  attempt  to  show  the  mistake 
in  drafting  would  be  ineffectual,  under  Art.  1  abo\'e;  so 
that  the  mterpretative  result  allowable  under  the  preeeot 
Article  would  oe  defeated  if  sought  to  be  attained  hy  the 
other  and  improper  method. 

(3)  Whether,  in  interpreting  the  misdescription,  the  party's 
direct  staiement  of  intent  can  be  considered,  depends  on  Art.  3 
(»upra,  §  1891). 

Par,  (a).    In  applying  the  present  Article  to  a  devise 
1984       of  property  in  a  will,  the  testator's  description  of  prop- 
erty may  [not]  be  taken  in  the  sense  of  his  own  property, 
[unless  express  words  of  ownership  are  used  in  the  de- 
scription.] * 

*  Some  Courts  accept  the  bracketed  phrases,  but  too  stoictly. 
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BOOK  n: 
BURDEN  OF  PROOF,  AND  PRESUMPHONS 

(BY  WHOM  EVIDENCE  MUST  OR  MAY  BE  PRESENTED) 

TITLE  I:     GENERAL  PRINCIPLES 

RULE  224.  Jiuige  or  Parties  may  adduce  Evidence.  (I)  The 
1990  procuring  and  presenting  of  evidence  is  ordinarily  to  be  done 
by  the  parties  to  litigation  (or  their  representatives)  and 
there  is  no  duty  on  the  judge  to  act  for  that  purpose,  except 
to  issue  suitable  orders  of  compulsion  on  request  by  Uie 
parties. 

(2)  But  the  judge  is  entiHed  to  act  of  his  own  motion  and 
to  cause  any  evidence  to  be  obtained  and  presented,  and  in 
particular,  such  evidence  as  appears  to  him  to  be  available 
and  desirable  to  supplement  the  evidence  presented  by  the 
parties.  —  (W.  §§  2483,  2484.) 


lUustrationa,  The  judge  may  order  the  calling  of  a  witnees 
not  called  by  either  party;  or  may  himself  put  additional 
questions  to  a  witness  called  and  examined  by  a  party. 


Croas^eference.  For  the  rule  as  to  a  j%idge*8  queBiunu,  see 
Rule  92,  Art.  6  (arUe,  §  474). 

Distinguish  the  rule  that  a  judge  may  not  comment  to  the 
jurjr  on  the  credibility  of  testimony  (Rule  5,  Art.  5,  ante,  §  16), 
which  serves  to  restrict  the  judge's  free  use  of  questions. 

[Art.  1.  Judge  may  summon  Expert  Witnesses.  In  any 
1991  case  where  a  witness  of  special  experience  is  admissible  under 
Rule  83  {ante,  §  377),  the  judge  may  summon  as  such  witness 
one  or  more  persons  selected  by  himself,  with  or  without  the 
prior  nomination  of  the  parties,  and  such  witnesses  ^all 
be  notified  to  the  jury  as  having  been  summoned  by  the  judge; 
but  their  testimony  shall  be  subject  to  cross-examinatioQ 
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and   impeachment  by  either  party  pursuant  to    Role  96 
(ante,  §  500)  and  Rule  134  (ante,  §  910).]  '  —  (W.  {  562.) 

[Par,  (a).  Such  witnesses  shall  be  entitled  to  an 
1992  opportunity  to  inspect  any  person,  place,  or  thhig 
of  which  inspection  could  be  demanded  by  the  opponent 
before  trial  under  Rule  161  (ante,  { 1325),  and  may  be 
ordered  by  the  judge  to  inspect  and  report  at  the  trial 
about  any  person,  place,  or  thing  of  which  a  view  by  the 
jtiry  could  be  ordered  under  Rule  123  (ante,  {  730).]  * 

Croa^-references.  (1)  For  the  provision  that  the  number 
of  expert  wiinesaee  examined  by  the  parties  may  be  litnited 
by  the  judge,  see  Rule  167  (anU,  §1400). 

(2)  For  the  fees  of  expert  witnesses,  see  Rule  199  (ante, 
§1680). 

RULE  225.     PaHies*  Burden  of  Proof;    General  PrineipU, 

1994  Since  the  judge  is  empowered,  under  Rule  229  (post,  §  2100), 
to  decide  upon  the  sufficiency  of  evidence  to  the  extent  of 
withdrawing  from  the  jury's  deliberations  the  case  of  a  party 
upon  any  issue  not  sufficiently  evidenced  to  be  worth  sub- 
mission to  the  jury,  and  since  the  jury  is  empowered  to 
determine  the  issues  when  submitted  to  it  by  the  judge,  there 
are  to  be  apportioned  to  the  parties  two  kinds  of  burden  or 
liability  in  respect  to  adequacy  of  evidence  upon  a  given  issue; 
namely, 

(1)  the  duty  of  passing  the  jttdge  by  introdttdng  such 
evidence  on  a  given  issue  as  shall  be  ruled  by  the  judge  to  be 
sufficient  for  submission  to  the  jury  (Rule  226); 

(2)  and,  the  risk  of  not  persuading  the  jury,  so  as  to 
remove  doubt,  by  such  evidence  as  shall  be  so  submitted  to 

it  (Rule  227).  —  (W.  §§  2485,  2487.) 

Art.  1.    Difference  in  Legal  Effect  of  the  Tvh)  Burdens,    (1) 

1995  The  effect  of  the  duty  of  passing  the  judge  is  that  the  party  hav- 
ing it  and  not  fulfilling  it  is  by  a  ruling  of  law  from  the  judge 

'  This  Article  is  as  yet  law  in  two  States  only;  it  n»ie- 
sents  a  broader  re-castmg  of  a  statutory  innovation  in  those 
Stated,  which  promises  to  solve  the  problem  of  the  abuses  of 
expert  partisanship. 

'  This  Paragraph  is  only  partly  represented  in  the  above- 
named  statutes. 
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then  and  there  precluded  from  further  contention  of  that 
issue. 

(2)  The  effect  of  the  risk  of  jwry-doubi  is  not  that  the  party 
having  it  is  precluded  from  contention  of  that  issue,  but  tiiat 
after  the  evidence  is  closed  he  has  the  riskj  if  any  in  fad,  that 
the  rule  of  law  fixing  a  standard  of  persuasion  for  Uie  jury  may 
result  in  an  adverse  finding,  i,  e.  the  rule  that  the  jury,  if 
not  fully  persuaded  by  either  party  but  remaining  in  doubt 
on  the  evidence  submitted  by  both  parties  as  to  that  issue, 
must  find  adversely  to  his  contention,  and  not  adveraely  to 
the  other  party's  contention. 

Illustrations.     (1)  In  an  action  on  a  promissory  note,  with  a 

I)lea  of  non  aasumpsit,  the  plaintiff  introduces  the  note,  with  a 
etter  purporting  to  admit  its  execution  and  to  promise  pay- 
ment, and  with  testimony  to  the  handwriting  of  the  defenaant. 
The  judge  rules  that  this  is  sufficient  evidence  to  justify  sub- 
mission to  the  jury,  and  thus  the  duty  of  passing  the  judge 
is  fulfilled.  The  nsk  of  jury-doubt  is  then  on  the  plamtiff; 
the  actual  risk  for  the  plaintiff  that  such  doubt  will  result 
is  small,  if  the  defendant  introduces  no  evidence,  and  is  great 
for  the  defendant;  but  if  the  defendant  introduces  testimony 
that  the  handwriting  of  the  note  is  not  his  and  that  the  letter 
referred  to  another  note,  and  if  in  consequence  of  this  the 
jury  feel  imable  to  determine  which  contention  is  correct, 
the  rule  of  law  requires  them  to  decide  against  the  plaintiff. 
(2)  On  a  plea  of  payment,  in  an  action  for  monev  loaned, 
the  defendant  has  the  duty  of  passing  the  judge  and  alao  the 
risk  of  jury-doubt.  He  testifies  that  he  enclos^  paper-money 
in  a  registered  envelope  and  sent  it  to  the  plaintiff;  this 
ma^  siufice  to  fulfil  the  duty  of  passing  the  judge.     The 

Elamtiff  then  testifies  that  he  received  such  an  envelope 
ut  it  contained  no  money.  If  the  jury  cannot  make  up 
their  minds  whether  the  money  was  ever  sent  or  ever  ar- 
rived, they  find  against  the  defendant  on  the  plea  of  payment; 
the  risk  of  this  result  of  the  rule  of  law  for  doubt  Yj&of  on 
the  defendant,  although  each  party  had  the  actual  risk  of 
the  jury  fully  believing  the  other  party. 


RULE  226.  Duty  of  Passing  the  Judge,  (1)  The  duty  of 
1997  passing  the  judge  is  a  duty  to  introduce  evidence,  on  a  par- 
ticular issue,  which  makes  a  case  at  least  plausible  enough 
to  be  worth  submission  to  the  jury.  This  duty,  in  being 
satisfied,  may  leave  both  parties  without  any  duty. 

(2)   But  the  evidence  then  or  later  introduced  may  abo  be 
of  such  probative  value  as  to  create  the  duty  anew  for  the 
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opponent.    If  then  also  satisfied,  both  parties  may  a^ain  be 
without  such  duty. 

(3)  If  by  either  party,  when  he  has  the  duty,  it  is  left 
unsatisfied,  the  judge  by  ruling  of  law  precludes  further 
contention  of  that  issue  on  his  part,  by  making  such  order 
or  giving  such  direction  to  the  jury  as  is  appropriate,  in  favor 
of  the  other  party. 

(4)  The  duty  is  therefore  on  one  party  only  at  one  time, 
but  after  fulfilment  by  either  it  may  shift  to  the  other  party, 
or  may  cease;  and  if  unfijdfilled  by  either,  the  issue  is  dosed 
as  matter  of  law.  —  (W.  §  2487.) 

Art.  1.    Primary  Incidence  of  the  Duty.    The  duty  falls  in 

1998  the  first  instance  on  the  party  who  by  the  pleadings  and  by 
Rule  227  {po^,  §  2022)  has  the  risk  of  jury-doubt. 

lUtutrationa.  In  an  action  for  personal  injuries  caused  by 
negligence,  with  a  plea  of  not  guilty,  the  plaintiff  has  by  the 
pleaoings  the  risk  of  jury-^oubt  on  that  plea;  he  therefore 
also  has  the  duty  of  passing  the  judge.  But  in  an  actiom 
for  money  loaned,  with  a  plea  of  release,  the  defendant  by 
the  pleadings  has  the  risk  of  juiy-doubt  on  that  issue,  and 
has  therefore  also  the  duty  of  passing  the  judge,  by  adducing 
some  evidence  as  to  the  release. 

Art.  2.   Modes  of  Satisfying  the  Duty;  Sufficiency  and  Z>e* 

1999  dsivenesa.    The  duty  may  be  dischaiged 

(1)  by  merely  satisfying  it; 

(2)  or  by  satisfying  it  and  at  the  same  time  shifting  it  to 
the  opponent. 

(1)  Evidence  which  merely  satisfies  it  is  said  to  be  suffidenl 
(to  go  to  the  jury). 

(2)  Evidence  which  is  so  persuasive  that  it  ought  not  only 
to  be  considered  by  the  jury  but  to  control  their  verdict  for 
that  party  is  said  to  be  decisive,^  and  shifts  the  doty  to 
the  opponent. 

In  both  cases  the  judge's  ruling  may  be  made 
(a)  either  under  a  general  rvle^ 
(&)  or,  on  the  particular  evidence  in  that  case. 

The  four  kinds  of  rulings  are  therefore  as  follows: 

*  There  is  in  practice  no  such  term.  But  the  process  must 
have  a  term,  ii  there  is  to  be  any  intelligible  aiscussion  or 
legislation. 
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(1)  (a)  If  flome  general  rule  of  law  ag  to  the  auflicieDcy  of  a 
flpedfic  cUiflB  of  evidence  is  applied,  there  is  said  to  be  m  smfi- 
eiency  by  rule  of  law.^ 

(1)  (b)  If  in  the  evidence  in  the  porfiaiiar  oiae,  resarded  » 
a  whole,  a  sufficiency  is  found,  there  is  said  to  be  a  aif/K- 
dency  by  ruling  on  the  eaee.^ 

(2)  (c)  If  some  general  rule  of  law  as  to  the  coodosive  eflfect 
of  a  specific  class  of  evid^oe  is  applied,  there  is  said  to  be 
a  preeumption  of  law. 

(2)  (6)  If  in  the  evidence  in  the  particular  eaa0,resaitied  as 
a  whole,  a  conclusive  effect  is  found,  there  is  said  to  be  a  dla- 
cieiveness  of  evidence  on  ike  caee^  ' 

lUuetratums.  (1)  (a)  In  an  action  for  iniuriea  from  the  bite 
of  a  vicious  dog  knowingly  kept,  evidence  of  a  sinajle 
former  instance  of  biting,  known  to  the  defendant,  maybe 
a  sufficiency  by  rule  of  law  to  evidence  the  vidousnesB  and  the 
knowled^  of  it.  In  an  action  of  ejectment,  the  plaintiff's 
title  restmg  on  a  grant  in  1864,  the  appearance  ot  a  docu- 
ment purporting  to  be  a  deed  of  that  date,  fouiKi  in  his 
grandfather^s  garret,  may  be  a  sufficiency  by  rule  of  law  to 
evidence  the  genuineness  of  the  deed,  witTOUt  other  evi- 
dence. 

(1)  (b)  In  the  action  for  injury  by  the  bite  of  a  dog,  the 
pliuntiff's  evidence  may  be  that  the  dog  bit  him,  and  that  be 
complained  to  a  policeman,  and  nothing  more;  and  as  to  the 
scienter  the  judge  may  here  find  that  there  is  not  a  sufficiency 
by  ruling  on  the  case. 

(2)  (a)  In  the  action  of  ejectment,  the  recorded  deed  of 
an  ancestor  being  offered,  without  evidence,  of  its  delivery, 
the  judge  may  rule  that  there  is  a  presumpUon  of  delivery, 
from  the  fact  of  recording;  this  wul  shift  the  duty  to  the 
opponent  to  pass  the  judee  by  some  evidence  of  non-delivery, 
and  for  lack  of  such  evidence  the  jury  must  conclude  there 
was  a  delivery. 

(2)  (6)  In  an  action  of  ejectment,  where  the  plaintiff 
claims  under  an  ancestor  Jeroboam  Castro,  of  Caiterville. 
and  introduces  a  deed  of  1864  to  Jeroboam  Castro  of  Carter^ 
ville,  and  the  defendant,  maintaining  that  the  said  C.  was 
dead  at  the  time,  introduces  merely  a  register  of  the  Con- 
federate Army,  in  1863,  with  an  entry  of  the  death  of  one 
Jeroboam  Castro  of  Champaign,  the  ludge  mav  on  this 
and  the  rest  of  the  evidence  find  that  tnere  is  a  decisiveness 
of  evidence  on  the  case  in  favor  of  the  plaintiff  on  this  issue. 

'These  phrases  are  not  technically  so  used  in  practice; 
but  some  conventional  phrases  must  be  adopted. 

'  Some  Courts  ignore  this  kind  of  ruling,  Art.  5,  Par.  (6), 
fra,  J2009). 
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Art.  3.    General  Test  for  Sujficiency  and  Dedsivenesa  by 
2002  Ruling  on  the  Ca9e.    The  tests  to  be  used  by  the  judge  in 
rulings  on  the  case  are  as  follows: 


Par.  (a).    The  test  for  sufficiency  by  nding  on  the 
18  whether  the  proponent's  evidence 

[is  so  slight  that  a  favorable  verdict  baaed  upon  that 
evidence  alone  would  appear  incomprehensible  as  a 
matter  of  reasoning.] 

[is  more  than  a  scintilla  in  value.] 

[is  so  weak  that  a  favorable  verdict  based  on  it  would 
necessarily  be  attributable  to  passion  or  partiality.] 

[is  such  as  might  conceivably  justify  men  of  ordinary 
reason  and  fairness  in  finding  for  the  proponent.] 

[is  so  slight  that  a  favorable  verdict  would  afterwards 
require  to  be  set  aside  for  lack  of  appreciable  evidence 
to  sustwn  it.]  *  —  (W.  §  2494.) 

Par.  (&).     The  test  for  decisiveness  by  ruling  on   the 

2003  case  is  the  same  as  for  sufficiency,  except  that  it  is  applied 
to  the  opponent's  case.' 

Art.  4.    Specific  Rtdes  of  Law  for  Sufficiency,    The  rules  of 

2004  law  for  suffi^ciency  in  specific  classes  of  issues  are  found 

(1)  In  the  provisions  of  Rules  178-189  (ante,  §{1500- 
1643);  wherever  therein  a  certain  kind  or  quantity  of  evi- 
dence is  declared  necessary  on  a  particular  issue,  it  is  also 
sufficient  to  go  to  the  jury. 

(2)  In  the  provisions  of  Rule  228  (post,  §  2035);  wherever 
therein  a  certain  class  of  facts  is  declared  to  raise  a  presump- 
tion, it  also  imports  a  sufficiency;  and  where  it  does  not  raise 
a  presumption,  it  may  nevertheless  there  be  declared  to  be  a 
sufficiency.' 

^  Courts  vary  in  their  phrasings.  The  first  bracketed 
clause  above  is  novel,  but  attempts  to  reconcile  and  improve 
the  current  phrasings. 

'  But  where  the  last  form  in  Par.  (a)  is  in  vogue,  the  phnue 
"  against  the  overwhelming  weight  of  evidence  "  should  here 
be  substituted. 

'  For  Code  purposes  the  rules  of  presumption  and  of  suffi- 
ciency must  be  placed  together,  classified  aocoiding  to  the 
kind  of  issue. 
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Art.  5.    Specific  Rides  of  Law  for  Presumptions.    The  tests 

2005  for  presumption  of  law  in  specific  issues  are  placed  under 
Rule  228  {post,  {2035),  classified  according  to  the  kind  of 
issue. 

Art.  6.     Assuming  CredHnliiy  of  Testimony  in  Rulings 

2006  upon  Sufficiency  or  Decisiveness.  In  making  rulings  upon 
sufficiency  or  decisiveness^  whether  on  the  case  or  by  rule 
of  law,  since  the  judge  must  avoid  exercising  the  jury's 
functions  of  determining  the  credibility  of  testimony,  the 
ruling  must  assume  stick  credibility  in  favor  of  the  party 
{igainst  whom  the  ruling  is  made,  —  (W.  §  2495.) 

In  particular. 

Par.  (a).    In  a  ruling  on  the  proponent's  sufficiency  of 

2007  evidence,  whether  on  the  case  or  by  rule  of  law, 

(1)  the  credibility  of  the  proponent's  testimony  musf  be 
assimied; 

(2)  the  credibility  of  the  opponent's  testimony  inay  be 
assumed 

1.  in  every  case^  for  the   purpose  of  declaring,  as 
against  him,  that  the  evidence  is  sufficient. 

2.  or,  so  far  only  as  undisputed,  for  the  purpose  of 
declaring,  in  his  favor,  that  the  evidence  is  insuffidenL 

Illustration.  (1)  In  an  action  for  injuries  caused  by  negli- 
gently Rtarting  a  car  before  the  plaintiff  had  alighted,  the 
plaintiff's  testimony  is  (1)  that  he  had  not  alighted  when 
the  car  was  started;  this  the  conductor  denies;  the  conductor 
further  testifies  (2)  that  the  bell  was  ning  before  the  car 
started,  and  (3)  that  he  had  told  the  plaintiff  to  hurry, 
before  the  bell  was  rung;  on  the  former  point  the  plaintiff 
agrees.  On  a  ruling  as  to  sufficiency,  the  judge  must  asBume 
the  truth  of  the  plaintiff's  testimony  as  to  (1);  the  judge  may 
also  assume  the  truth  of  (2),  if  he  rules  for  insufficiency;  faie 
may  assume  the  truth  of  (3),  if  he  decides  for  sufficiency  oo 
the  facts. 

(2)  On  an  issue  of  delivery  of  a  deed  by  the  deceased, 
the  proponent's  testimony  stating  that  the  deed  was  in  the 
deceased's  handwriting  and  was  found  in  the  grantee's  bank- 
box,  the  truth  of  this  testimony  must  be  assumed,  in  apply- 
ing any  rules  as  to  sufficiency  by  rule  of  law. 

Par.    (6).    In  a  ruling  on  the   proponent's  decisiveness 

2008  of  evidence,  whether  on  the  case  or  by  presumption  of 
law, 
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(1)  the  credibility  of  the  opponeni^s  testimony  mvsl  be 
assumed ; 

(2)  the  credibility  of  the  froponeni^s  testimony  nuxy  be 
assumed 

1.  in  every  case,  for  the  purpose  of  declaring,  as  against 
him,  that  the  evidence  is  not  decisive; 

2.  or,  so  far  only  as  uruiisptUed,  for  the  purpose  of 
declaring,  in  his  favor,  that  the  evidence  is  decMve, 

lUustraiUm,  (1)  In  an  action  for  injurjr  caused  bv  the  de- 
railment of  a  car,  the  defect  of  the  axle  is  conceded,  and  the 
sole  contention  is  that  the  defendant's  agents  had  used  doe 
care  in  insi)ecting  it  and  could  detect  nothing;  the  car  in- 
spector testifies  to  a  record  of  inspection  of  axles  4417—4427, 
including  the  car  4419,  the  one  in  question,  and  admits  that 
there  was  no  inspection  of  car  4497;  by  undisputed  testimony 
the  plaintifiF  then  shows  that  car  4497  was  the  one  derailed 
and  had  been  in  the  car-house  unused  for  six  months  until 
that  day.  The  judge  mav  rule  that  the  evidence  of  lack 
of  inspection  of  car  4497  is  decisive  on  the  case. 

(2)  On  an  issue  of  death,  the  proponent's  testimony 
being  that  the  person  left  home  ten  jrears  before  and  has  since 
not  been  heara  from  by  any  one,  a  ruline  applying  the  pie- 
simiption  of  law  must  not  assume  the  truth  of  this  tesUmony, 
and  must  therefore  instruct  the  jury  to  apply  the  rule  if  they 
believe  the  facts  as  testified  to  for  the  proponent. 

Art.  7.     Form  and  Effect  of  Ruling  upon  Sufficiency  or 

2009  Deeisivenees,     A  ruling  upon  sufficiency  or  decisiveness  may 
have  the  effect 

(1)  of  precluding  further  contention  in  that  case  only,— 
under  the  term  "  nonsuit  "  or  otherwise ; 

(2)  or,  of  precluding  further  contention  in  any  proceeding,  — 
under  the  term  of  "  direction  of  a  verdict  "  or  otherwise. 

A  ruling  may  in  form  be 

(1)  an  order  entered  by  the  judge, 

(2)  or,  an  instruction  or  a  direction  by  the  judge  to  the 
jury.  —  (W.  §  2495.) 

Par,  (a).    A  niling  upon  the  proponent's  suffUdency  of 

2010  evidence,  whether  on  the  case  or  by  rule  of  law, 

(1 )  If  against  him,  [may  direct  a  verdict  for  the  opponent, 
or]  may  direct  a  nonsuit,  or  may  strike  out  a  plea.' 

(2)  If  in  his  favor,  enables  him  to  pass  the  judge  and 

'  A  few  Courts  deny  the  bracketed  clause,  but  unsoundly. 
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ask  the  jury's  verdict;  subject  only  to  the  renewal  of  \he 
motion  as  provided  in  Art.  8  below. 

Par  (6)     A  ruling  upon  the  proponent's  decisiveneu  of 
2011        evidence  on  the  case, 

(1)  If  in  his  favor,  in  a  civil  case,  may  direct  a  verdict  for 
the  proponent;  ^  but  in  a  criminal  case  it  may  not  direct 
a  verdict  for  the  prosecution. 

(2)  If  against  him,  leaves  him  entitled  to  ask  the  jury*& 
verdict. 

lUuBtration.  In  an  action  for  negligent  injurv,  with  affirma- 
tive plea  of  contributory  negligence,  the  d,efendant  being 
the  proponent  on  that  plea,  a  veraict  may  be  directed  for  tbe 
defendant,  on  the  conclusiveness  of  the  evidence  of  contribu- 
tory nei^genoe;  always  observing  the  rule  of  Art.  6,  Par.  (6) 
(ante,  J  2008),  that  the  credibihty  of  the  opponent's  testi- 
mony, i,  e,  the  plaintiff's,  must  be  assumed. 


Par,  (c).    A  ruling  upon  the   proponent's 

2012        hy  presumption  of  law  may,  if  in  his  favor,  [in  a  civil  case, 

but  not  in  a  criminal  case  in  favor  of  the  prosecution'  ] 

instruct  the  jury,  in  reaching  the  verdict,  to  find  as 

true  the  fact  presumed  by  law  from  the  fact  evidenced, 

or,  if  that  presumed  fact  is  the  sole  fact  in  the  issue, 

direct  a  verdict 

(subject  to  the  rule  of  Art.  6,  Par.  (6)  (ante,  §  2008)  as 

to  assuming  the  credibility  of  testimony).  —  (W.  §§  2490. 

2491.) 

lUtisiration,  (1)  In  an  action  of  ejectment,  B  claiming  as  heir 
of  M  now  deceased,  the  title  of  the  plaintiff  depends  on  thre^^ 
main  facts  (1)  M's  title,  (2)  B's  heirship,  (3)  M's  death.  If 
the  plaintiff's  testimony  is  that  M  has  been  absent  for  ten 
years  unheard  from,  the  judge  will  instruct  the  jury  that  in 
reaching  their  verdict  they  must  take  M  to  be  deceased,  if 
they  believe  that  testimony.  Nevertheless,  the  judge  cannot 
direct  a  verdict,  because  the  other  two  facts  essential  to 
B's  title  may  be  found  acainst  him,  even  though  M  is  found 
to  be  deceased.  If  the  sole  issue  were  the  fact  of  M's  death, 
the  judee  mieht  direct  them  to  return  a  verdict  for  B,  if 
they  believe  tne  testimony  as  to  M.  If  that  testimony  were 
undisputed,  and  no  other  fact  were  in  issue,  the  judge  might 
direct  a  verdict  for  B. 

*  Some  Courts  deny  this,  but  not  soundly. 

*  Most  Courts  enforce  the  bracketed  limitation. 

450 


■.,•*■- 

If  ( "' 


•0^' 


). 


{  2013         '  BURDEN    OF    PBOOr 

Par,  {d).    A  presumption  of  law  being  only  a  ruling  of 

2013        the  judge  declaring  that  the  duty  of  passing  the  judge  has 

shifted  to  the  opponent  (Art.  2,  anUy  §  1999),  the  opponent 

is  still  entitled  to  fulfil  that  duty  by  introducing  suffici^t 

contrary  evidence  to  pass  the  judge. 

Therefore, 

(1)  In  ruling  upon  a  presumption  of  law  before  the  dote 
of  the  case,  the  judge  must  state  that  the  presumption 
IS  subject  to  be  so  removed. 

(2)  In  ruling  upon  evidence  introduced  before  ike  dose 
of  the  case  for  that  purpose  of  removing  the  presumpHon, 
the  judge  must  observe  the  rule  of  Art  6,  Par.  (6)  {anU, 
§2008)  as  to  assuming  the  truth  of  the  testimony. 

(3)  In  ruling  upon  a  presumption  after  the  dose  of  the 
case,  the  judge  must  instruct  the  jtary  that  the  rule  of  pre- 
sumption does  not  control  them  if  they  believe  the  testi- 
mony  of  the  opponent  denying  the  facts  which  would 
create  the  rule  of  presumption,  or  adding  new  opposed 
facts. 

[(4)  If  the  jury,  after  such  instruction,  find  on  testimony 
believed  by  them  that  the  facts  are  not  precisely  those 
which  create  the  presumption  as  a  rule  of  law  controlling 
them,  they  are  no  longer  to  observe  it  <is  a  ride  of  law,  but 
only  as  a  maxim  of  experience,  and  are  to  weigh  aU  the 
facts  on  both  sides,  subject  only  to  the  rules  as  to  jury- 
doubt  in  Rule  227  (post,  §  2022).]  * 

Illustration.  (1)  On  the  issue  of  the  death  of  M,  in  Dluflt.  (1), 
Par.  (c)  above,  the  proponent  Introduces  his  testimony  to 
M's  absence,  and  rests.  The  judge  rules  that  by  presumptioD 
of  law  M  is  dead,  if  that  testimony  be  believed.  The  oppo- 
nent then  introduces  a  letter  from  M  in  Australia,  dated  a 
year  ago,  and  telling  of  his  prosperity;  this  letter  the  proixh 
nent  maintains  to  be  a  forgery.  The  judge  would  rule  tne  let- 
ter to  be  sufficient  to  remove  the  rule  of  presiunption,  but  he 
cannot  assume  its  genuineness  as  agamst  the  proponent. 
The  case  is  submitted  to  the  jury,  with  instructions  to  find 

>  This  Is  the  orthodox  rule;  but  some  Ck>urt8  give  a  vague 
extra  force  to  the  presumption. 

There  is  here  much  room  for  vain  quibbling;  it  would  be 
an  improvement  if  Courts  would  avoid  trvrng  to  enforce  the 
theory  of  presumptions  in  the  actual  hanaline  of  cases,  llie 
rules  should  never  be  allowed  to  become  the  masters,  but 
should  be  merely  servants  to  help  in  solving  real  doubts  aad 
cutting  short  futile  speculations. 
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the  fact  of  death,  by  presumption  of  law,  if  they 

the  letter  not  genuine;  and  if  they  believe  it  genuine,  to 
weigh  all  the  facts  and  reach  their  belief  controlled  by  no  rule 
except  that  the  risk  of  jurv-doubt  is  on  the  proponent  B. 
who  claims  title  through  M's  death. 

Par,  (e).     In  appl3ring  the  foregoing  rules,  a  cotaUer- 

2014  presumption  may  by  rule  of  law  shift  back  to  the  proponent 
again  the  duty  of  passing  the  judge.  —  (W.  §  2493.) 

Illtutratian.  In  an  action  for  injury  caused  by  derailment 
of  a  car,  the  plaintiff's  undisputed  testimony  snows  the  de- 
railment to  have  been  causecf  by  a  broken  axle.  The  judse 
may  rule  this  to  raise  by  rule  of  law  a  presumption  of  n^u- 
genoe.  The  defendant  may  introduce  some  evidence  of 
malicious  track-obstruction  by  a  third  person,  which  the 
judge  may  rule  to  be  sufficient  for  leaving  the  matter  to  the 
jury  again.  But  further  the  defendant  may  introduce  tes- 
timony to  the  system  of  daily  inspection  of  each  axle,  and 
of  careful  purchase  of  rolling-stock.  The  judge  may  then 
rule  that  it  the  jury  believe  this  testimony,  a  presumption 
of  due  care  arises  by  rule  of  law.  This  presumption  would 
then  control,  unless  before  closing  the  plaintiff  introduced 
testimony  that  the  particular  axle  was  seen  to  be  cracked 
at  the  station  before  the  derailment;  in  which  event  the 
judge  would  leave  the  issue  again  open  to  the  jury. 

Art.  8.    Time  of  Motion  for  Ruling  of  Sufficiency  or  De- 

2015  cisivenesa,  A  ruling  on  a  motion  to  direct  a  verdict  for 
insufficiency  or  decisiveness,  made  by  an  opponent,  is  only 
discretional  and  provisional  if  made  before  the  opponent  has 
closed  his  case  by  introducing  such  evidence  as  he  wishes;' 
after  that  time,  it  is  mandatory  and ^naZ.  —  (W.  §  2496.) 

Hence, 

Par,  (a).    A  motion  so  made  at  the  close  of  the  pro- 

2016  ponent's  evidence  alone,  and  without  a  declaration  by  the 
opponent  closing  his  case,  need  not  be  ruled  upon.^ 

Par,  (h).    If  it  is  then  made,  and  is  ruled  upon  against 

2017  the  opponent,  he  may  proceed  to  introduce  his  own  evi- 
dence,' and  may  thereupon  renew  the  motion. 

>  On  a  demurrer  to  evidence,  the  opposite  is  the  rule;  hence 
some  Courts  perhaps  still  follow  the  practice  for  demurrers 
to  evidence,  where  that  form  takes  the  place  of  a  motion  to 
direct  a  verdict. 
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Par,  (c).    If  the  opponent  does  not  then  renew  it,  he 

2018  waives  an  error  in  the  provisional  and  discretionary  ruling 
against  him. 

Par.  (d).   If  the  opponent  does  then  renew  it,  and  the 

2019  ruling  is  then  made  against  him  correctly,  an  error  in  the 
provisional  and  discretionary  ruling  against  him  is  cured, 

RULE  227.    Risk  of  Jtary^Doubi;  Measvre  of  Persuasion  for 

2022  Jury;  and  Rtdes  of  Risk  for  Parties,  The  Jury's  state  of  per- 
suasion as  to  the  truth  of  an  issue  may  be  (1)  either  that  they 
believe  one  or  the  other  side  of  the  issue  (2)  or  that  they  are 
in  doubt  without  believing. 

(1 )  If  the  }iHy  reach  a  belief,  as  determined  by  the  standard 
defined  in  Arts.  1  and  2  below,  they  must  render  a  verdict 
on  that  issue  for  the  party  whose  contention  they  believe. 

(2)  If  they  do  not  reach  such  a  belief  for  either  party, 
they  must  render  a  verdict  on  that  issue  for  the  party  who  has 
the  risk  of  doubt,  as  determined  by  Art.  3,  below,  and  Rule 
228  (post,  §  2035). 

Art.  1.    Measure  of  Persiuuion  in  Criminal  Cases*    The 

2023  belief  of  the  jury  in  a  criminal  case  is  measured  by  the  fol- 
lowing standards: — (W.  §2497.) 

Par.  (a).  Wherever  the  issues  are  such  that  the  risk 
of  doubt  is  exdusivdy  on  the  prosecution  (as  determined 
by  the  rules  of  pleading  and  of  the  parties'  risk  of  doubt), 
their  belief  must  amount  to  a  sense  of  being  morally  certain 
beyond  any  reasonable  doubt,  i,  e.  in  favor  of  the  prosecu- 
tion's contention  on  that  issue. 

[Par.  (&).    In  so  far  as  there  is  also  an  issue  in  which  the 

2024  risk  of  doubt  is  on  ^e  defendant,  as  determined  by  Rule 
228  {post,  §  2035)  their  belief  must  reach  only  the  measure 
appropriate  to  civil  cases,]  * 

][Par,  (c).     The  definition  of  such  belief  Is  not  to  be 

2025  made  by  the  trial  judge  to  the  jtiry  in  any  other  form  of 

^  In  some  Courts  an  issue  e,  g,  of  insanity  places  the  risk  of 
doubt  on  the  defendant. 
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words  as  matter  of  law;  but  he  may  illustrate  to  them  his 
own  idea  of  this  definition,  without  review  on  appeaL']] 

[Par.  (d).    The  belief  thus  defined  is  a  belief  upon  the 

2026  issue  as  a  whole,  and  not  a  belief  as  to  separate  facta  fonn- 
ing  part  of  the  issue.'] 

Art.  2.    Measure  of  Persvxmon  in  CivU  Cases,    The  belief 

2027  of  the  jury  in  a  civil  case  may  amount  to 

(1)  a  sense  of  seeing  a  preponderance  of  all  the  evidence^ 
or  (2)  a  sense  of  being  safely  and  swrdy  convinced,^ 
or  (3)  a  sense  of  being  maraUy  certain  beyond  any  reason- 
able dovht,  as  in  criminal  cases.  —  (W.  §  2498.) 

The  application  of  these  measures  is  determined  in  the 
ensuing  paragraphs. 

Par,  (a).    The  first  above  measure,  a  sense  of  seeing  a 

2028  preponderance  of  all  the  evidence,  applies  in  all  issues  in 
civil  cases  not  expressly  excepted  below. 

Par.  (b).    The  second  above  measure,  a  sense  of  being 

2029  safety  and  surely  convinced,  applies  in  the  following  issues: 

(1)  Fraud, 

(2)  Existence  and  contents  of  a  lost  rxnJL 

(3)  MiUiud  mistake  as  a  ground  for  reformation  of  a 
document.* 

Par,  (c).    The  third  above  measure,  identical  with  that 

2030  applied  in  criminal  cases,  applies  in  the  following  issues: 

[(1)  In  defamation,  on  a  plea  of  the  truth  of  an  asser- 
tion of  crime;]  * 

[(2)  In  insurance  actions,  on  a  plea  of  arson  by  the 
insured:]  • 

[(3)  In  disbarment  proceedings.] 

'  Of  course  this  is  not  law,  but  it  ought  to  be. 

■  Some  Courts  practically  deny  this. 

'  This  phrase  is  a  substitute  for  "  clear  and  convincing 
proof,"  as  used  for  several  civil  issues;  it  better  expresses 
the  medium  between  the  other  two  standards. 

*  On  a  few  other  issues,  such  phrases  are  sometimes  used. 

*  A  few  Courts  accept  this,  or  used  to. 

*  This  is  occasionally  found. 
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[Par,  (d).    The  rules  of  Par.  (c)  and  Par.  (d)  in  Art 

2031  I,  above,  apply  here  also.] 

Art.  3.    Rvles  of  Risk  of  DoM,  for  ParHes.    The  mles 

2032  allotting  the  risk  of  jury-doubt  to  tfaMS  respective  parties  are 
given  in  Rule  228  (post,  §  2033),  together  with  the  rules  for 
allotting  the  duty  of  passing  the  judge,  classified  according 
the  various  subjects  of  issues. 
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TITLE  U: 
PRESUMPTIONS  AND  BURDENS  IN  SPECIFIC  ISSUES 

RULE  228.     Rvles  for  Speafic  Issues.     (1)  The  rules  for 

2033  allotment  of  the  risk  of  jury-doubi  in  a  given  subject  of  litiga- 
tion depend  ultimately  upon  the'  same  general  oonsideratioos 
as  the  allotment  of  pleadings,  t.  e.  that  party  has  the  risk  of 
doubt  who  in  view  of  general  experience  in  that  daas  of 
litigation  can  in  fairness  be  expected  to  adduce  the  evidence 
with  most  fullness  and  least  hardship. 

(2)  The  rules  for  allotment  of  the  duty  of  passing  the  judge 
on  a  given  issue  depend  ultimately  on  general  experience  as 
to  the  usual  occurrence  of  the  fact  evidenced  as  making 
probable  the  fact  to  be  proved,  and  as  to  the  respective 
facility  of  proof  for  the  parties.  Where  these  combine  in  a 
high  degree,  a  rule  of  presumption  may  arise;  where  in  lesser 
degree,  a  rule  of  sufficiency. 

Par.   (a).     Presumptions  and  Rides  of  AdmissMHiy. 

2034  Every  rule  of  presumption  is  based  on  experience  in  the 
probative  value  of  some  one  fact  or  set  of  facts  inducing 
belief  of  the  other  fact;  hence, 

every  presumption  makes  use  of  some  evidential 

process  recognized  in  the  ordinary  logic  of  proof;  and, 
any    presumption  may    have  some  corresponding 

rule  of   admissibility  as  classified   in  Part  I   of  this 

Code. 

The  di£ference  is  that  the  rule  of  admissibility  merely 
presupposes  the  one  fact  to  have  some  appreciable 
probative  value  towards  the  other  fact;  while  the 
rule  of  presumption  presupposes  the  probative  value  to 
be  so  strong  that  the  latter  fact  may  immediately  be  taken 
to  be  true,  unless  some  other  contrary  evidence  i^pears. 

Illustrations,  (1)  To  show  a  person's  death,  his  departure 
from  home  in  a  ship,  the  loss  of  the  ship,  and  the  absence 
of  news  since  that  time,  are  evidential,  on  the  principle  of 
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negative  traces  retroepectantly  evidencing  an  act  (Rule  41. 
Art.  9.  ante,  {  295).  But  a  nue  of  presumption  may  also  be 
found  on  these  and  other  facts  together  (Art.  23,  post,  §  2084;. 

(2)  To  evidence  the  doing  of  an  act,  a  person's  habit  or 
system  of  doing  it  is  in  general  evidential,  as  a  prospectant 
curcumstanoe  evidencing  an  act  (Rule  36,  ante,  {  170).  But  a 
particular  habit  or  custom,  vis.  that  of  the  government  postal 
service  in  delivering  letters,  may  be  of  sudi  probative  ^alue 
as  to  raise  a  presumption  (Art.  18,  post,  §  2068). 

^3)  The  testimony  of  a  qualified  official,  given  hv  extra- 
judicial certificate  or  entry,  may  be  admissible  under  Rule 
148  A,  Art.  5  {ante,  {1110)  to  evidence  the  contents  of  a 
deed  recorded  by  him  as  duly  executed.  But  the  usual 
correctness  of  such  testimony  may  in  experience  be  so  no- 
table that  a  rule  of  presumption  may  be  founded  on  it  (Art. 
18,  pofst,  §2068). 

(4)  The  experiential  qualifications  of  a  witness  depend 
pn  a  variety  of  circumstances,  and  for  each  witness  these 
circumstances  are  ascertained  and  passed  upon  before  ad- 
mitting his  testimony  (Rule  83,  Art.  3,  ante,  {  381).  But 
if,  conceivably,  experience  could  show  that  the  diploma  of 
certain  technical  schools  or  boards  was  with  fair  regularity 
so  granted  as  to  signify  competence  in  specific  subjects,  con- 
tinuing to  the  time  of  trial,  then  a  rule  of  presumption  might 
be  made  applicable,  on  production  of  such  diplomas.  ^ 

(5)  By  Rule  73,  Art.  4  (ante,  §  352)  the  breaking  of  a  rope 
in  a  factory  may  be  admitted  as  a  piece  of  evidence  to  show 
the  defective  condition  of  the  machinery.  But  if  in  experi- 
ence a  certain  class  of  such  occurrences  is  due  generally  to 
defective  materials  whose  defects  could  with  due  care  have 
been  discovered,  then  a  rule  of  sufficiency  or  even  a  rule 
of  presumption  (Art.  11,  post,  {  2062)  might  be  applied  to 
that  evidential  fact.  ' 


Art.  1.    General  Tests  for  Risk' or  Dviy,   There  is  no  general 

2035  test  for  the  incidence  of  the  risk  of  jury-doubt,  nor  for  tbe 
rules  of  presumption  or  of  sufficiency  for  passing  the  judge-  — 
(W.  §  2486.) 

In  particular, 

Par.  (a).    That  the  party  having  as  a  part  of  his  case 

2036  an  allegation  affirmaiive  in  form  has  the  risk  or  duty  is 
not  a  general  test. 

Par,  (&).    That  the  party  who  apparently  has  pecuUar 

2037  accessibility  to  the  facts  has  the  risk  or  duty  is  not  a 
general  test. 
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Par.  (c).    The  incidence  of  the  risk  or  duty  is  deter- 

2038  mined  by  rules  separately  applicable  to  each  kind  of  fad 
in  issue. 

Par.  W).    For  the  risk  of  jury-dovbty  the  rules  of  pleading 

2039  supply  in  the  first  instance  the  specific  rules  for  risk  of 
jury-doubt,  i.  6.  the  party  who  must  plead  a  fact  in  order 
to  make  it  available  in  law  has  the  risk  of  jury-doubt 
on  that  fact  when  in  issue.  Where  no  rule  of  pleading 
obtains,  the  risk  may  further  be  subdivided  on  the  facts 
belonging  under  a  single  issue  of  pleading. 

Par.  (e).    The  duty  of  passing  the  judge  falls  in  each 

2040  instance  first  upon  the  party  having  the  risk  of  jury- 
doubt,  pursuant  to  Rule  226,  Art.  1  (anU,  §  19d8). 


Art.  2.    Sanity  in  CivU  Cases.    In  civil  cases,  the  risk  of 

2041  jury-doubt  as  to  sanity  is  on  the  party  affirming  the  doing  of 
a  legal  act  in  which  sanity  is  an  element  of  validity.  — 
(W.  §  2500.) 

Par.  (a).  In  a  testamentary  cause,  the  fact  of  the  tes- 
tator's sanity  is  presumed  from  the  fact  of  his  formal 
execution  of  the  will,  [with  additionally  some  evidence 
specifically  of  sanity.]  * 

Cross-Reference.  Where  some  evidence  specifically  of  sanity 
is  required,  the  rule  for  putting  in  the  entire  testimony  on 
the  case  in  chief,  and  not  waitmg  until  rebuttal  (Rule  163, 
Art.  5,  ante,  {  1365),  becomes  important,  and  often  creates 
an  unfair  dilemma. 

Par.  (b).     For  title  by  deed,  the  risk  of  jury-doubt  is 

2042  [on  the  party  disputing  the  deed.] 

[on  the  party  claiming  under  the  deed,  but  the  formal 
execution  raises  a  presumption  of  sanity.] 

Par.  (c).    For  an  insurance  policy  not  payable  on  deaUi 

2043  by  sane  suicide,  the  risk  of  jury-doubt  as  to  sane  suicide  is 
[on  the  insurer],  and  the  fact  of  suicide  raises  [no]  pre- 
sumption of  insanity. 

'  Courts  differ  on  the  bracketed  clause. 
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Art.  3.     Sanity  in  Criminal  Cases.     The  risk  of  jury- 

2045  doubt  as  to  the  sanity  of  the  accused  is 

[on  the  prosecution,  but  the  doing  of  the  criminal  act 
raises  a  presumption  of  sanity.] 

[on  the  accused,  subject  to  the  measure  of  belief  specified 
in  Rule  227,  Art.  1,  Par.  (6)  (ante,  §2024).]—  (W.  {  2501.) 

Art.  4.     Undue  Influence  or  Fraud  in  WHls,    The  risk  of 

2046  jury-doubt  as  to  undue  influence  and  fraud  in  testamentary 
causes  is 

[on  the  party  propounding  the  will.] 

[on  the  party  disputing  the  will, 
subject  to  the  same  rule  of  presumption  as  in  Art.  5.]  —  (W. 
§2502.) 

Art.  5.    Undue  Influence  or  Fraud  by  Beneficiary  Oranieee. 

2047  The  risk  of  jury-doubt  as  to  undue  influence  or  fraud  by  the 
beneficiary  is  on  the  party  disputing  the  deed;  and  the 
confidential  relation  of  a  beneflciary  who  has  drafted  or 
advised  the  terms  in  his  own  favor  may  by  a  ruling  on  the  case 
be  deemed  decisive  of  fraud  or  undue  influence.^  —  (W. 
§2503.) 

Art.  6.    Conveyances  Fraudulent  against  Creditors,    In  a 

2048  conveyance  disputed  on  the  ground  of  fraud  against  cred- 
itors, the  risk  of  jury-doubt  is  on  the  party  disputing  the  con- 
veyance. —  (W.  §  2504.) 

But  there  are  presumptions  as  foUows: 

Par.  (a).    Of  fraud,  from  the  fact  of  the  debtor's  retai- 

2049  tion  of  possession; 

Par.  (&).    Of  good  faith,  from  the  grantee's  payment  of 

2054  value. 

Cro88-^eference.    For  the  presumption  of  grantee's  titte  from 
his  poaseaaion,  see  Art.  16  {post,  }  2067). 

Art.  7.    Marriage  Consent,  from  Cohabitation  or  Ceremony. 

2055  The  risk  of  jury-doubt  as  to  the  fact  of  marriage-consent  10 

*  Such  rulings  are  frequent,  but  there  is  hardly  a 
rule  of  presumption. 
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on  the  party  affinning  the  marriage.    But  there  are  presmnr- 
tions  as  follows:  —  (W.  §  2505.) 

Par.  (a).    Cohabitation  [and  repute]  raise  a  presumptk  n 

2056  of  consent. 

Par.  (6).    Continued  cohabitation  after  removal  of  as 

2057  initial  impediment  raises  a  presumption  of  consent.' 

Par.   (c).     Performance  of  a  ceremony  raises  a  pre- 

2058  sumption  of  all  facts  essential  to  its  validity. 

Art.  8.    Marriage  Capacity.    Where  the  lawfulness  of  a 

2059  later  marriage  depends  upon  a  party  being  capable,  and  that 
party  appears  already  by  ceremony  or  cohabitation  to  ha\T 
been  married  to  another  person  so  as  to  lack  capacity  for  the 
second  marriage,  [the  second  marriage  raises  a  presumption 
of  capacity  existing  by  reason  of  termination  of  the  fora^r 
status  or  by  reason  of  the  first  marriage's  invalidity  or  other- 
wise; but  if  this  presumption  is  removed  by  some  evidence  to 
the  contrary  additional  to  the  mere.fact  of  the  prior  marriage, 
then  the  case  is  open  to  the  jury  on  all  the  evidence];  *  the 
risk  of  jury-doubt  being  on  the  party  affirming  the  lawful- 
ness of  the  second  marriage,  unless  the  pleadings  otherwise 
require. 

Art.  9.    Negligence  Contributory  by  a  Plaintiff.    TTie  risk 

2060  of  jury-doubt  on  the  fact  of  contributory  negligence  of  a 
plaintiff  in  an  action  of  tort  for  damage  to  person  or  property 
is  [on  the  plaintiff.] 

[on  the  defendant;  but  by  presumption  of  law  or  by 
ruling  on  the  case,  based  on  the  plaintiff's  conduct,  the  duty 
of  passing  the  judge  may  be  shifted  to  the  plaintiff.]'  — 
(W.  §  2507.) 

*  There  are  here  variant  details  in  different  Courts. 

'The  precedents  are  hopelessly  opposed;  the  above  rule 
seems  simple,  and  avoids  the  artificial  logic  often  found  in 
the   opinions. 

*  Most  Courts  accept  the  second  bracketed  dause;  the 
detailed  rules  based  on  the  plaintiff's  conduct  are  bound 
up  with  the  rules  of  substantive  law  as  to  nq^igenoe 
per  se. 
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Abt.  10.   NegLigenu  of  Bailee.     In  an   action  Bgainsi  a 

2061  bailee  for  the  non-return  of  goods  delivered  to  him, 

[(1)  the  risk  of  jury-doubt  as  to  facts  creating  liability  is 
on  the  bailor; 

(2)  but  the  duty  of  passing  the  judge  is  shifted  by  pre- 
sumption of  law  to  the  bailee  if  the  goods  were  destroyed  or 
lost  or  refused; 

except  where  by  Art.  29  (post,  §20d3)  governing  ejq>ress 
contracts,  a  different  rule  is  provided.] '  —  (W.  §  2508.) 

Art.  11.    Negligence  in  Defective  Machines  and  Apparatue 

2062  In  an  action  for  injury  to  goods  or  person  caused  by  mevis 
of  machines,  vehicles,  place,  or  apparatus, 

[(1)  the  risk  of  jury-doubt  is  on  the  plaintiff; 
(2)  but  the  duty  of  passing  the  judge  is  shifted  by  pre- 
sumption of  law  to  the  defendant  if 

1.  The  party  charged  was  in  control  of  the  injurious  thing 
at  the  time, 

2.  And  the  thing  is  ordinarily  not  injurious  except  for  lack 
of  proper  construction,  inspection,  or  user, 

3.  And  the  injury  occurred  without  voluntary  action  by 
the  injured  person.] »— (W.  §2509.) 

DisHnguish  the  rules  of  substantive  law  as  to  n^ii^noe 
ver  86,  e.  g.  for  fire  set  by  railroad  locomotives,  ftnimali^ 
killed  on  a  railroad  track. 

Art.  12.    Cause  of  Death.    Where  a  person  dies,  and  it  is 

2063  material  in  law  whether  his  own  intent  or  negligence,  or  that 
of  a  third  person,  caused  his  death, 

[(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of 
the  issue  under  other  rules; 

(2)  if  the  risk  of  jury-doubt  is  on  a  plaintiff  basing  some 
right  upon  the  death,  the  duty  of  passing  the  judge  is  shifted 
by  presumption  of  law  that  the  death  was  not  self-caused  witii 
intent  or  negligence.]  ■  —  (W.  §  2510.) 

lUuittrations.  (1)  In  a  life-insurance  policy,  the  risk  of  jur]^ 
doubt  for  the  plaintiff  extends  only  to  the  fact  of  death  (by 

*  There  is  here  great  variety  of  rule  on  all  details. 
'  There  are  here  various  other  tests;    some  of  them  are 
limited  to  particular  classes  of  apparatus. 
'  Here  a  variety  of  forms  of  rule  is  found. 
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the  oontract-rule),  and  for  suicide  the  insurer  has  the  n£^ 
of  jury-doubt  from  the  start;  hence  no  presumption  is  needed. 
But  if  in  accident-insurance  accident  is  a  part  of  the  plain* 
tiff's  case,  and  the  risk  of  jury-doubt  as  to  accident  is  therefore 
on  the  plaintiff,  then  the  presumption  would  enter  to  help 
him. 

(2)  In  an  action  for  death  at  a  railway  crossing,  if  by 
Art.  9  the  risk  of  jury-doubt  as  to  contributory  neg:ligen(i 
is  already  on  the  plaintiff,  then  the  presumption  of  the  de- 
ceased's care  (where  the  body  is  found  by  the  track,  azKi 
no  eye-witnesses  appear)  will  assist  the  plaintiff.  But  if  the 
risk  of  jury-doubt  is  on  the  defendant  at  the  outset,  no 
presumption  is  needed;  and  of  course  no  Court  mAintAiyiff  in 
such  cases  a  presumption  of  lack  of  care. 

Art.  13.    Criminal  InterU,    Where  a  specific  mental  state  — 

2064  knowledge,  intent,  or  the  like  —  is  material  to  a  penal  lia- 
bility, 

(1)  the  risk  of  jury-doubt  is  on  the  prosecution; 

(2)  but  the  duty  of  passing  the  judge  may  be  shifted  to 
the  defendant,  by  presumption  of  law,  in  particular  issues  by 
particular  conduct  of  the  defendant.*  —  (W.  §  2511.) 

lUustrcUion.  The  possession  of  intoxicating  liquor  in  a  shop, 
may  raise  a  presumption  of  intent  to  sell. 

Distinction.  The  common-law  "  presumptions,"  so-called, 
here  are  usually  rules  of  substantive  law,  e.  g,  that  of  malice 
from  the  use  of  a  deadly  weapon. 

Art.   14.     Criminal  Capacity.     Where  a  penal  liability 

2065  depends  on  a  particular  mental  or  moral  capacity, 

(1)  the  risk  of  jury-doubt  is  on  the  prosecution; 

(2)  the  duty  of  passing  the  judge  is  shifted  to  the  defendant 
by  presumption  of  law  in  the  following  cases: —  (W.  §  2514.) 

Par,  (a).    In  every  case,  where  intoxicatum  is  brou|^t 
into  issue  in  mitigation. 

Par.  (6).    Where  age  is  brought  into  issue  in  mitigation, 
if  the  defendant  is  over  fourteen  years  of  age.* 

'  At  common  law,  few  Courts  have  acknowledged  any  real 

Presumptions    against    the   defendant    in    a   criminal    case; 
ut  hundreds  of  statutes  have  made  rules  of  '*  prima  fade 
evidence,''  which  apparently  means  a  rule  of  presumptioiu 
'  Under  juvenile  court  laws,  this  figure  is  higher. 
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Pear.  (c).  Where  aaniiy  is  brought  into  iSBue,  as  pro- 
vided in  Art.  3  above. 

Par,  id).  Where  coercion  of  a  wife  by  a  husband  is 
brought  into  issue,  if  the  husband  was  present  when  the 
wife  acted  as  charged. 

Art.  15.    Criminal  Ads,    In  all  criminal  issues  as  to  the 

2066  doing  of  the  act  charged. 

(1)  the  risk  of  jury-doubt  is  on  the  prosecution; 

(2)  the  duty  of  passing  the  judge  does  not  shift  to  the 
defendant  by  any  presumption  of  law; 

except  as  follows: » —  (W.  §§  2512,  2513.) 

[Par,  (a).  The  grant  of  a  license  to  do  an  act;  here  the 
risk  of  jury-doubt  is  on  the  defendant.] 

[Par,  (&).  Sdf-de/ence,  on  a  charge  of  corporal  violence; 
here  the  risk  of  jury-doubt  remains  on  the  prosecution^ 
but  the  duty  of  passing  the  judge  is  on  the  defendant.] 

[Par,  (c).  Larceny  and  other  forms  of  criminal  taking 
from  another's  possession;  here  the  risk  of  jury-doubt 
remains  on  the  prosecution;  but  the  duty  of  passing  the 
judge  is  shifted  to  the  defendant,  if  the  defendant  was 
found  in  exclusive  possession  of  the  goods  recently  after 
their  loss;  and  this  duty  is  satisfied  by  some  evidence  in 
explanation.] 

Art.  16.    Ownershipf  from  Poseeesion.    Where  ownership 

2067  of  property  by  a  particular  person  is  material, 

(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of 
the  action; 

(2)  the  duty  of  passing  the  judge  is  shifted  to  the  opponent, 
by  presumption  of  law,  if  the  person  in  question  was  in 
possession  of  the  property  at  the  time.  —  (W.  §}  2515,  2516.) 

This  rule  applies 

Par,  (a)  to  real  property; 
Par,  (6)  to  chattels; 

'  In  all  these  enumerated  act«,  there  is  variance  of  rule, 
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Par.  (c)  to  negotiable  xnetrumenU^ 

Art.  17.    Payment.    Where  the  payment  of  an  obligatloQ 

2068  of  contract  is  in  issue, 

(1)  the  risk  of  jury-doubt  is  on  the  party  claiming  diachaige 
by  payment ; 

(2)  the  duty  of  passing  the  judge  is  shifted  to  the  opponent 
bv  presumption  of  law  in  the  following  cases:  —  (W.  §§  2517, 
2518.) 

Par.  (a).    By  lapae  of  time,  depending  on  a  ruling  on  the 
case; 

[Par.  (6).    By  a  written  receipt  in  full;] 

[Par.  (c).    By  the  obligor's  possession  of  the  instnanent 
of  obligation  after  maturity.] 

Art.    18.     Documents;    Execvtiony    Delivery,   Revocation^ 

2069  Spoliation f  Alteration.     Where  the  execution  or  the  delivery 
of  a  document  is  material, 

(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of 
the  action ; 

(2)  the  duty  of  passing  the  judge  is  shifted  to  the  opponent 
by  presumption  of  law  in  the  following  cases:  —  (W.  §§  2519- 
2525.) 

Par,  (a).     As  to  the  authorship  of  a  letter  or  tdegram, 
2069a      its  arrival  in  due  course  of  reply  to  another  already  sent 
to  the  purporting  author,  is  by  rule  of  law  a  sufficiency, 
but  not  a  presumption. 

Cross-reference.   For  admissibility  on  this  point,  see  Rule  191, 

Arts.  3,  4  {ante,  §§  1626-6). 

Par.  (b).    As  to  execution  of  a  deed,  the  public  lawful 

2070  recording  raises  a  presumption. 

Par.  (c).   As  to  delivery  of  a  deed,  the  ffrantee^s  poseessum 

2071  raises  a  presumption. 

Par.  (d).    As  to  date  of  a  document's  eignature,  the 

^  Here  several  variant  forms  are  reoogniied. 
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2072  purporting  date  raises  a  presumption ;  except  in  the  case 
covered  by  Rule  139,  Art.  3  (ante,  §  973). 

Par.  (e).    As  to  execution  of  an  official  document^  the 

2073  purporting  seal  of  a  purporting  officer  raises  a  presumption 
wherever  it  furnishes  a  sufficiency  under  Rule  193  iatUe^ 
§  16a3). 

Par,  (J),    As  to  execution  of  an  ancient  document,  its 

2074  age,  custody,  and  appearance  furnish  a  sufficiency  as 
provided  in  Rule  190  (ante,  $  1608),  [and  also  a  presump- 
tion]. 

Par,  ig).    As  to  execution^  contents,  and  lose  of  a  deed 

2075  of  grant,  the  long-continued  posaeseion  of  the  land  may  raise 
a  presumption.* 

Par.  (h).    As  to  the  execution  of  a  will,  the  attesting 

2076  sigruUures  furnish  a  sufficiency,  as  provided  in  Rule  130, 
Art.  9  {ante,  §  886)  [and  also  raises  a  presumption]. 

Par,  (i).    As  to  revocation  of  a  will  by  destruction^  the 

2077  disappearance  after  the  testator's  death  of  a  will  once 
executed  may  furnish  a  sufficiency  by  ruling  on  the  case 
[and  also  a  presumption]. 

Par.  (;).    As  to  the  contents  of  a  document,  the  spotiation 

2078  or  suppression  yf  it  by  its  possessor  may  furnish  a  suffi- 
ciency by  ruling  on  the  case,  pursuant  to  Rule  118,  Art. 
4  (ante,  §654),  that  its  contents  are  as  alleged  by  his 
opponent,  [and  also  a  presumption]. 

Par.  {k).     As  to  the  aUercUion  of  a  document  having 

2079  been  made  upon  it  before  or  after  execution, 

[(1)  The  risk  of  jury-doubt  is  determined  by  the  nature 
of  the  action; 

(2)  the  duty  of  passing  the  judge  may  be  shifted  to  the 
opponent  by  ruling  on  the  case.] 

Art.  19.     Legitimacy.     Where  the  fact  of  parentage  of  a 

2080  husband  is  material  in  an  issue  of  legitimacy. 


L 


'This  18  virtually  a  rule  of  8ub8t9nt]ve  law,   as  often 
applied,  and  depends  somewhat  on  local  statutes. 
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(1)  the  risk  of  doubt  is  determined  by  the  nature  of  the 
action; 

[(2)  the  duty  of  passing  the  judge  is  shifted  by  presumptioii 
of  law,  if  the  child  was  bom  after  marriage  of  the  mother  and 
husband; 

(3)  if  there  was  cohabitation  as  husband  and  wife,  no 
further  fact  need  in  law  be  established.] —  (W.  {  2527.) 


Art.  20.    Chastity,    Where  the  fact  of  chastity  is  m^ 

2081  (1)  the  risk  of  doubt  is  determined  by  the  nature  of  the 
action ; 

[(2)  the  duty  of  passing  the  judge  is  not  shifted  to  the 
opponent  by  any  presumption  of  chastity.]  —  (W.  {  2528.) 

Art.  21.    Identity  of  Person.    Where  the  identity  of  two 

2082  personages  as  one  being  is  material, 

(1)  the  risk  of  jury-doubt  is  on  the  party  to  whose  case 
identity  is  necessary; 

(2)  the  duty  of  passing  the  judge  may  be  satisfied  by  a 
ruling  on  the  case  as  to  sufficiency  [and  may  be  shifted  to  the 
opponent  by  ruling  on  the  case,]  if  the  two  personages  are  sub- 
stantially identical  in  name  and  other  circumstances  oo-exist. 
—  (W.  §  2529.) 

Art.  22.    Continuity  of  Ovmerahip,  Possession,  Residence, 

2083  etc.  Where  the  fact  of  ownership,  possession,  residence,  or 
other  human  relation  to  things  or  places  is  material  in  point 
of  time, 

(1 )  the  risk  of  jury-doubt  is  determined  by  the  nature  of  the 
action; 

(2)  the  duty  of  passing  the  judge  may  be  satisfied  by 
a  ruling  on  the  case  as  to  sufficiency  [and  may  also  be  shifted 
to  the  opponent  by  a  ruling  on  the  case],  if  the  ownership  or 
other  relation  existed  at  a  time  before  or  after  and  was  likely 
to  be  continuous.  —  (W.  §  2530.) 

Art.  23.    Continuity  of  Life;  Death;  Survivorship.    Where 

2084  the  fact  of  a  person's  being  alive  at  a  certain  time  is  material, 

(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of 
the  action; 

(2)  the  duty  of  passing  the  judge  may  be  satisfied  or  shifted 
as  follows:—  (W.  §§2531,  2532.) 
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Par,  (a).  For  a  party  having  the  risk  of  jury-doubl 
as  to  one's  being  alive,  the  duty  may  be  satisSed  by  rufing 
on  the  case  as  to  sufficiency  or  decisivenesSy  if  the 
person  was  alive  at  a  time  before  or  after  and  the  life  was 
likely  to  have  been  continuous. 

Par,  (b).    For  a  party  having  the  risk  of  jury-doubt  as 

2085  to  one's  being  not  alive  (deceased), 

(1)  the  duty  may  be  satisfied  by  a  ruling  on  the  case  as 
to  sufficiency; 

(2)  and  is  shifted  to  the  opponent  by  presumption  of 
law  if  the  person  alleged  as  deceased  has  been  (a)  absent 
from  his  home  (b)  unheard  from  (c)  during  seven  years 
before  the  time  at  which  death  is  material; 

(3)  and  may  also  be  shifted  by  ruling  of  decisiveDesB 
on  the  facts,  if  a  period  of  natural  life  has  elapsed  since 
his  last  known  time  of  being  alive. 

Par,  (c).    For  a  party  having  the  risk  of  jury-doubt 

2086  as  to  one  person  being  alive  after  another  had  died, 

(1 )  the  duty  may  be  satisfied  by  ruling  of  sufficiency  on 
the  case  [and  may  be  shifted  by  presumption  of  law  based 
on  specific  circumstances  where  both  persons  died  in  a  com- 
mon calamity]. 

[[(2)  In  every  case,  where  such  deceased  persons  have 
made  testamentary  provisions  substantially  identical, 
the  survivorship  becomes  immaterial,  and  such  testa- 
mentary provisions  shall  be  deemed  applicable,  whether 
or  not  the  risk  of  jury-doubt  or  the  duty  of  passing  the 
judge  is  fulfilled.]] ' 

Art.  24.     Seaworthiness,    Where  the  seaworthiness  of  a 

2087  vessel  is  material, 

(1 )  the  risk  of  jury-doubt  is  determined  by  the  nature  of  the 
action ; 

(2)  the  duty  of  passing  the  judge  may  be  satisfied  by  ruling 
of  sufficiency  on  the  case,  or  may  be  shifted  to  the  opponent 
by  presumption  of  law,  according  to  the  circumstances  of 
the  vessel's  loss.  —  (W.  §  2533.) 

*  This  is  probably  not  law  anywhere,  but  is  needed  to  pre- 
vent the  unendurable  botch  of  justice  which  is  likely  otherwise 
to  occur  in  such  cases. 
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Art.  25.    Performance  of  Official  Duty;  RegulariJty  of  Pro- 

2088  ceedings.     Where  an  official  act  is  material,  whether  as  a 
separate  act  or  as  a  part  of  a  series  of  procedural  acts, 

(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of 
the  action; 

[(2)  the  duty  of  passing  the  judge  may  be  satisfied  or 
shifted  by  ruling  on  the  case,  according  to  the  kind  of  act  in 
question.]  —  (W.  §  2534.) 

Art.  26.    TiUe  to  Public  Offi^ce.    Where  a  person's  title  to 

2089  public  office  is  material, 

(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of  the 
action ; 

(2)  the  duty  of  passing  the  judge  may  be  shifted  by  pre- 
sumption of  law,  if  the  person  has  publicly  acted  in  that  office 
without  contrary  repute.  —  (W.  §  2535.) 

Distinguish  (1)  the  rule  exempting  from  produditm  of  the 
document  of  appointment  (Rule  126,  Art.  1,  ante,  806); 

(2)   the  rule  of  substantive  law  that  the  acting  as  officer 
de  facto  suffices  as  against  third  persons. 

Art.  27.    Incorporation.    Where  the  fact  of  due  inoorpora- 

2090  tion  is  material, 

(1)  the  risk  of  jury-doubt  is  determined  by  liie  nature  of  the 
action ; 

(2)  the  duty  of  passing  the  judge  is  shifted  to  the  opponent 
by  presiimption  of  law,  [or  by  ruling  on  the  case,  if  there 
has  been  a  course  of  action  as  a  corporation].*  —  (W.  §  2535.) 

Distinguish  (1)  the  admissibility  of  reputation  to  evidence 
incorporation  (Rule  147,  Art.  5,  ante,  {  1084). 

(2)  the  rule  of  substantive  law  that  a  de  facto  oorporatioo 
is  sufficient. 

Art.  28.     Foreign  Law,    Where  the  tenor  of  a  rule  of 

2091  foreign  law  is  material, 

(1)  the  risk  of  jury-doubt  is  determined  by  the  nature  of 
the  action ; 

[(2)  the  duty  of  passing  the  judge  is  shifted  to  the  opponent 
by  a  presumption  of  law  that  the  foreign  law  is  identical  with 

*  Some  such  facile  mode  of  raising  a  presumption  is  here 
needed. 
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the  common  law  of  the  forum,  if  the  foreign  State  has  accepted 
the  English  common  law  as  the  foundation  of  its  system,  or 
if  a  rule  of  the  common  law  merchant  is  involved;  and  abo 
by  a  presumption  that  the  foreign  State  has  a  statute  identkai 
with  that  of  the  forum,  if  the  statute  of  the  foninci  is  of  a  das 
commonly  enacted  in  such  States.]  *  —  (W.  §  2536.) 

\[Par.  (a).     Where  either  party  demands,   the  Court 

2092  must  order  one  or  the  other  to  produce  evidence  of  the 
tenor  of  the  foreign  law,  and  will  stay  judgment  until  this 
is  done.]] ' 

Distinguish  the  doctrine  of  jvdicioL  notice  of   foreign  hv 
(Rule  230,  Art.  3,  post,  \  2132). 

Art.  29.    Contracts.    For  facts  material  in  an  action  on  & 

2093  contract,  the  risk  of  jury-doubt  is  determined  by  the  nature 
of  the  contract  and  the  rules  of  pleading;  and  the  duty  of 
passing  the  judge  is  determined  by  the  Articles  herein  appli- 
cable to  different  kinds  of  facts. 

Art.  30.    Statute  of  Limiiations,   Where  the  lapse  of  a  time 

2094  of  limitation  barring  a  cause  of  action  is  material, 

(1)  the  risk  of  jury-doubt  is  [on  the  party  to  whose  case 
the  bar  is  essential; 

(2)  the  duty  of  passing  the  judge  is  shifted  to  the  opponent, 
by  presumption  of  law  or  ruling  on  the  case,  where  the  latter 
by  his  pleading  or  otherwise  has  admitted  facts  which  suffice, 
if  unexplained,  for  that  purpose.]  —  (W.  §  2538.) 

Art.  31.   Malicious  Prosecution.   In  an  action  for  malicious 

2095  prosecution, 

(1)  the  risk  of  jury-doubt  as  to  all  three  of  the  essential 
facts,  namely,  favorable  termination  of  the  prior  proceeding, 
lack  of  probable  cause,  and  malice,  is  on  the  plaintiff; 

(2)  the  duty  of  passing  the  judge  may  be  satisfied  or  shifted 

'There  is  here  great  looseness  and  confusion  of  rulings 
and  the  above  rule  attempts  to  reconcile  them. 

'  No  such  rule  yet  exists.  But  is  it  not  senseless  to  wast«> 
energy  and  risk  mistake  on  a  rule  of  presumption,  inasmuch 
as  the  foreign  law,  in  these  days,  can  practically  always  be 
ascertained  with  a  little  trouble? 
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by  ruling  on  liie  case,  or  by  rule  of  law  as  foflows: —  (W. 
§2539.) 

Par,  (a).  For  lack  of  probable  cause,  the  plaintiff  may 
establish  a  sufficiency  of  evidence  [or,  a  presumption  of  law] 
by  the  fact  of  the  magistrate's  dismissal  of  the  prior  cause. 

Pear,  (h).  For  lack  of  probable  cause,  the  defendant 
may  establish  a  counter-presumption,  shifting  the  duty 
to  the  plaintiff,  by  the  fact  of  advice  giv^i  by  oounad  on 
full  disclosure  of  the  evidence. 
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BOOK   ni: 

LAW  AND   FACT;    JUDGE   AND   JURY  . 
(TO    WHOM   EVIDENCE  MUST    BE  PRESENTED) 

RULE  229.  General  Principle.  As  between  the  trial  judge 
2100  and  the  jury,  the  authority  to  detennine  liie  various  issues 
that  may  arise  in  the  litigation  is  allotted  as  follows:  To  the 
jury,  the  issues  of  fact;  to  the  judges  the  issues  of  law; 
except  as  follows: —  (W.  {2449.) 


Art.  1.     Facts  preliminary  to  AdmimbUiiy  of 

2101  The  judge  determines  any  fact  which  becomes  material  to  a 
ruling  upon  the  admissibility  of  evidence.  —  (W.  }  2550.) 

lUuatTatums.  Whether  a  witness  is  qualified  as  an  expert; 
whether  a  documentary  original  is  lost,  so  that  a  copy  is 
admissible;  whether  a  deponent  is  deceased,  so  that  hit 
deposition  is  admissible. 

Par.  (a).    The  judge's  finding  and  ruling  have  effect 

2102  for  the  purpose  of  admieeibility  only,  but  are  eondutive 
for  that  purpose.  Hence,  when  a  judge  has  ruled  npaa  a 
fact  which  is  by  law  preliminary  to  admissibility,  and  has 
determined  the  fact  to  exist  so  that  liie  evidence  is  ad- 
mitted, the  jury  does  not  re-detennine  or  re-consider  the 
fact  for  the  purpose  of  rejecting  the  admitted  evidence, 
as  being  inadmissible  by  law,  if  they  should  find  contrarr 
to  the  judge.  The  jury  may  believe  or  not  believe,  as  they 
see  fit,  the  preliminary  fact;  but  they  are  in  every  case 
to  give  the  admitted  evidence  such  value  as  it  seems  to 
merit  intrinsically,  irrespective  of  any  rule  of  law  as  to 
admissibility; 

'  [except  in  the  following  classes  of  evidence: 

(1)  Confessions  (Rule  122,  Art  10,  ante,  1724). 

(2)  Dying  declarations  (Rule  138,  Art.  6,  ante,  {  964). 

Illustraiuma.  (1)  A  confession  is  objected  to  because  made 
under  the  influence  of  threats  of  a  police-officer.    The  judge 

*  A  few  Courts  improperly  acknowledge  these  exceptaoos. 
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finds  that  it  was  not  made  under  the  influence  of  threftis, 
although  threats  were  used;  and  admits  tiie  oonfeasion. 
The  jury  are  now  to  consider  the  confession  with  the  threats, 
and  give  to  it  such  {peat  or  little  weight  as  they  see  fit;  but 
they  are  not  to  reject  it  as  a  matter  of  law  because  they 
may  conclude,  contrary  to  the  judge,  that  the  threats  did 
influence  the  confession. 

(2)  A  dying  declaration  is  objected  to  on  the  ground  thai 
the  declarant  did  not  expect  a  speedy  death.  The  judge  finds 
that  he  did,  and  admits  the  declaration.  The  jury  may 
then  give  it  such  credence  as  they  see  fit  under  all  the  cir- 
cumstances; but  they  are  not  to  reject  it,  as  matter  of  law, 
merely  because  they  believe,  contrary  to  the  judgBy  that 
the  declarant  did  not  expect  death  speedily. 

Par,  (6).   The  judge  may  for  this  purpose  hear  evidenoe 

2103  OQ  both  sides;  and  he  may  meanwhile  cause  the  jury  to 
withdraw. 

Art.  2.     Negligence.     The  jury  determines  an  issue  of 

2104  negligent  conduct,  subject  to  the  judge's  instructions  on  rules 
of  law.  —  (W.  §  2552.) 

Par,  (a).    The  jury  must  observe  the  rules  of  law,  if 

2105  any,  which  not  merely  define  the  legal  tests  of  ne^Jgent 
conduct  in  the  abstract,  but  make  specific  conduct  to  be 
negligence  per  se;  in  such  case  the  jury  have  no  issue  <^ 
negligence  in  general  to  determine. 

lUustration.  In  an  action  for  injury  done  by  a  motor-ear 
running  over  a  foot-passenger,  the  judge  may  state  to  the 
jurv  t£^  definition  of  negli^noe  or  due  care,  and  then  they 
will  apply  it  to  the  facts  as  found  by  them.  But  if  there 
is  a  specific  rule  of  law  that  the  driving  of  a  car  at  a  greater 
speed  than  twenty  miles  an  hour  b  per  se  negligent,  the  jury 
can  no  longer  .deliberate  on  the  quality  of  nedigence,  but 
must  find  for  the  plaintiff  if  in  fact  the  car-speed  was  exceed- 
ing the  limit.  This  is  not  an  exception  to  their  function  of 
deciding  on  the  facts;  rather,  the  issue  has  ceased  to  be  one 
of  fact. 

[Par.  (6).    Where  the  facts  are  undispuled  [and  fair* 

2106  minded  men  could  draw  but  one  inference  from  tbem^ 
the  question  of  negligence  is  for  the  judge.] ' 

'  Many  Courts  use  this  phrasing,  with  some  variations. 
But  it  is  reallv  not  an  exception  imder  the  present  rule:  it 
is  merely  another  way  of  stating  the  judge's  function  of  nuing 
on  sufficiency  of  evidence,  under  Kule  226,  Art.  3  {anU, 
f  2002). 
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lUtistraHon.    In  an  action  for  injury  by  a  train  at  a  street- 
croesing,  the  plaintiff  testifies  that  he  looked  and  saw  the 
train  coming  and  supposed  that  he  had  plenty  of  time  to 
cross  the  track  safely.    As  matter  of  law,  this  may  be  dch 
contributory  n^ligence  per  se  (under  Par.  (a)  above),  and 
remains  a  question  of  fact.    But  since  the  judge  may  assume, 
as  against  the  plaintiff,  the  truth  of  his  own  testimonyt  he 
may  take  the  fact  to  be  as  stated  by  the  plaintiff,  and  may 
then,  by  a  ruling  of  conclusiveness  on  the  case  (under  Ruk 
226,  Art.  3,  ante,  §  2002),  find  contributory  n^ligenoe  and 
direct  a  verdict  for  the  defendant  on  that  issue.    By  Par.  (5) 
above,  this  would  be  an  instance  of  the  issue  of  ne^israoe 
determined  by  the  judge;  but  it  is  equaUy  and  better  explain- 
able as  a  ruling  under  Rule  226. 

Art.  3.    Reasonableness.    The  jury  determines  an  issue  of 

2107  reasonableness,  subject  to  the  judge's  instructioDs  on  rules  of 
law.*  —  (W.  ii  2553,  2554.) 

Par,   (a).     The  jury  must  observe  the  rules  of  lore 

2108  which  make  specific  conduct  to  be  reasonable  or  unrea- 
sonable per  se. 

Illustrations.  A  payee's  notice  to  an  indorser  of  non-payment 
of  a  note,  mailed  on  the  Monday  after  the  Friday  of  non- 
payment, may  by  law  not  have  been  sent  within  a  reasonable 
time,  if  there  is  a  specific  rule  for  cities  that  twenty-four 
hours  is  the  maximum  reasonable  time. 

Par.  (6).    The  judge  may  make  a  ruling  of  sufficiency 

2109  or  of  condvMvenesSf  here  as  in  other  issues,  pursuant  to 
Rule  226,  Art.  3  (ante,  §  2002). 

lUustraHon.  In  an  action  against  the  owner  of  a  stote  abut- 
ting on  the  highway,  for  obstructing  the  highway  an  un- 
reasonable time  by  the  delivery  of  goods,  t-ne  undisputed 
testimony  may  show  that  the  obstruction  continued  for  half 
an  hour  only  and  was  caused  by  a  broken  truck-wagon. 
The  judge  may,  by  ruling  on  the  case,  hold  that  thane  is 
not  sufficient  evidence  of  unreasonableness  to  go  to  the  juiy. 

Art.  4.    Documents.    The  existence,  execution,  content^ 

2110  and  meaning  of  a  document  are  determined  by  the  jury;  the 
construction  of  its  terms  in  their  legal  effect  is  for  the  judge: 

'  The  rulings  in  which  reasonableness  is  determined  by 
the  judge  are  mostly  explainable  under  Par.  (a)  or  Par.  (6). 
But  there  is  in  some  jurisdictions  early  authority  for  IcAving 
reasonableness  in  general  to  the  judge. 
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subject  to  the  following  details  and  qualifications  r — (W. 
§2556.) 

Par,  (a).  The  judge  determines  the  existence  sod  tenor 

2111  of  a  damesUc  judicial  record,  including  that  of  any  court  in 
the  dominion  of  the  United  States;  Qand  also  of  any 
official  document  foreign  or  domestic.]] ' 

Par,  (6).    The  sense  of  the  parties'  words  in  the  doco- 

2112  ment,  [in  so  far  only  as  extrinsic  circtmistanoes  are  in  any 
way  resorted  to  for  aid  in  showing  that  sense,  or  in  so  far 
as  oral  utterances  also  form  part  of  the  transaction  with 
the  document,]  Ls  for  the  jury;  but  the  legal  effect  wfaich 
is  by  rule  of  law  attached  to  any  terms  in  the  documiait  is 
determined  by  the  judge  and  stated  by  him  in  instructions 
to  the  jury.* 

Illustrations,  (1)  In  an  action  on  a  contract  for  sale  of  goods. 
the  buyer  agrees  that "  no  delivery  of  a  subsequent  instalment 
shall  be  called  for  until  prior  instalments  are  paid  for."  It  ap- 
pears that  this  clause  was  printed  on  the  foot  of  a  form-blank 
and  was  cancelled  in  red  ink.  One  prior  payment  had  been 
made  by  a  note  for  30  days,  and  another  bad  been  paid  for 
by  certified  check,  but  the  amount  due  was  in  dispute.  The 
judge  will  here  determine  (1)  the  legal  effect  of  the  condition  as 
to  exempting  the  seller  from  an  action  for  breach  of  amtract 
bv  rescinding  in  toto  on  a  single  default,  (2)  the  legal  validity 
of  the  cancelled  clause,  as  having  been  struck  out  by  tfce 
buyer  on  signing  after  the  seller,  (3)  and  perhaps  the  legfl 
effect  of  a  certified  check  as  payment;  but  tt^  jury  wffl 
determine  (4)  whether  under  lul  the  circumstances  the 
amount  paid  was  the  amount  due  and  payable,  and  (5)  per- 
haps whether  by  trade  usage  and  mutual  circumstance 
the  term  "  paid  ^'  signified  payment  in  cash  or  otherwise. 
(2)  In  a  will  devising  land  described  by  metes  and  bounds 
"  to  M  and  his  heirs  if  any,"  the  judge  wfll  determine  the  effect 
of  the  habendum  clause,  and  the  jury  will  determine  the  ap- 
plication of  the  description  to  specific  land. 

Art.  5.    Criminal  Intent,    The  intent  in  an  act  chaiged  as 

2113  a  crime  is  determined  by  the  judge,  so  far  as  it  is  a  matter  of 
substantive  law  or  of  rules  of  presumption  under  Rule  228, 

>  This  clause  ought  to  be  law,  but  is  not. 

'  The  judicial  phrasing  are  here  more  or  less  inconsistent. 
The  bracketed  clause  is  ai>parently  law  in  some  Courts; 
but  on  principle  its  limitation  is  unsound,  in  view  of  the 
principles  of  interpretation  noticed  in  Rule  222  (ante,  {  1958). 
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Art.  13  (ante,  {  2064);  but  by  the  jury,  so  far  as  it  is  a  matter 
of  fact.  —  (W.  i  2557.) 

Par.  (a).     In  criminal  Itbd,  the  intent  is  matter  of 

2114  fact. 

Art.  6.    Law.    The  existence  and  tenor  of  any  rule  of  law, 

2115  and  its  force  as  appl3ring  to  any  given  state  of  facts,  is  deter- 
mined by  the  judge;  except  as  follows: 

[Par.  (a).  A  rule  of  foreign  law  is  determined  by  the 
jury].'  —  (W.  §  2558.) 

[Par.  (6).    A  rule  of  local  law  may  in  criminal  cases  be 

21 16  determined  by  the  jury,  in  so  far  that  the  jury  are  entitled 
to  disregard  the  judge's  instructions  if  they  believe  them 
not  to  be  correct  in  statement.] '  —  (W.  §  2559.) 

'  Most  Courts  80  hold,  but  it  is  unsound  in  principle  and 
in  policy. 

'  This  absurd  and  subversive  doctrine  obtains  in  a  few 
States. 
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BOOK  IV: 
OF  WHAT  'PROPOSITIONS 
NO    EVIDENCE    NEED    BE    PRESENTED 
TITLE  I:     JUDICIAL  NOTICE 

RULE  230.     General  Principle.     The  judge  is  authoriaed 

2120  to  dispense  with  the  introduction  of  evidence  on  a  proposition 
to  be  proved  which  can  safely  be  aasumed  by  him  to  be  true, 
until  disputed  by  contrary  evidence.  —  (W.  {{  2565,  2566.) 

(Reason  and  Policy.  The  object  of  this  nile  is  to  save  time, 
labor,  and  expense  in  securing  and  introducing  evidence 
on  matters  which  are  not  ordinarily  capable  of  dispute  and 
are  actually  not  bona  fide  disputed,  ana  the  tenor  of  which 
can  safely  oe  assumed  from  the  tribimal's  general  knowledge 
or  from  slight  research  on  its  part.  The  foimdation  of  the 
rule  is  that  the  opponent  does  not  actually  or  bona  fide  dispute 
the  fact,  and  that  therefore  the  introduction  of  evidence 
would  be  a  burdensome  formality.  Hence,  on  the  one  hand, 
the  scope  of  the  rule  can  afford  to  be  very  broad,  in  the 
absence  of  real  dispute;  and  on  the  other  hand,  it  must  never 
be  used  to  prevent  the  demonstration  of  the  actual  incor- 
rectness of  the  assumption,  if  by  evidence  the  opponent  is 
bona  fide  ready  to  attempt  to  do  so.  It  thus  becomes  a  useful 
expedient  for  speeding  trials  and  curing  informalities.) 

Distinguish  (1)  the  question  whether  a  fact  capable  of  being 
judicially  noticed  need  not  be  alleged  in  a  pleading,  or  may  be 
corrected  if  erroneously  alleged;  this  is  a  further  question  of 
the  law  of  pleading,  and  its  decision  may  not  be  the  same, 
though  it  often  ia, 

(2)  The  question  whether  a  judge  must  aceepl  the  deter- 
mination of  another  constitutional  boay,  such  as  a  legislature 
declaring  war  or  an  executive  recognising  a  foreign  State. 

Par,  (a).    The  judicial  notice  of  a  fact  is  only  a  pro- 

2121  visional  ruling,  which  becomes  conclusive  if  not  bona  fide 
disputed ;  the  party  disfavored  by  the  fact  may  therefors 
irUroduce  evidence  to  the  contrary.  —  (W.  {  2567.) 
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Pear.  (6).    If  the  matter  is  one  of  a  class  falling 

the  jury's  function  to  determine  under  Rule  229  (ante, 

§  2100),  the  jury  must  take  the  fact  as  noticed  by  the  judge; 

[unless  evidence  to  the  contrary  is  introduced,  in  which 

case  the  jury  determine  the  fact  for  themselves.]  ^  — 

(W.  §  2567.) 

Par.  (c).  If  the  matter  is  one  of  a  class  falling  within 
the  judge's  province  to  determine,  the  rule  of  Par.  (a) 
applies  correspondingly. 

Par.  (d).  The  judge  is  not  bound,  either  at  the  trial  or 
on  appeal,  to  notice  a  fact  in  every  instance,  solely  because 
it  falls  within  a  class  described  in  the  ensuing  articles; 
those  rules  define  the  classes  of  facts  which  he  iaautiwrued 
to  notice,  but  leave  him  free  to  decline  to  notice  any 
particular  fact  where  under  the  circumstances  he  deems 
it  safer  to  require  the  introduction  of  evidence.*  —  (W. 
S2568.) 

Par.  (e).  The  judge  may  investigate  or  vefresh  his 
memory  with  any  sources  of  information,  for  the  purpose 
of  ruling  whether  a  fact  is  suitable  and  safe  to  be  noticed; 
and,  as  a  means  therefor,  may  consult  materials  furnished 
by  the  parties  themselves. 

lUuatrationa.  The  judge  may  look  at  the  statute-book,  an  al- 
manac, a  map,  a  dictionary,  or  the  records  of  the  court;  and  it  is 
immaterial  whether  he  finds  the  documents  himself  or  loola 
at  one  supplied  by  a  party  publicly  in  court;  the  theory  being 
that  the  fact  may  be  one  inherently  not  capable  of  serious 
dispute,  and  yet  its  precise  tenor  may  not  Y>e  present  in  his 
mind  until  reference  is  had  to  some  source  of  information, 
e.  g.  whether  last  July  4  fell  on  Sunday  or  Monday. 

Par.  (/).  In  determining  that  a  fact  should  be  judicially 
noticed  the  judge  is  not  to  consider  any  informaHon 
acquired  from  sources  personal  and  private  to  his  own 
experience  and  not  common  to  the  parties  and  the  public 

^  Some  Courts  and  Codes  apparentljr  are  contra  to  this 
clause,  but  principle  and  policy  require  it. 

*  This  is  orthodox  in  theory,  and  highly  salutary;  but 
in  practice  many  or  most  judges  imore  it.  It  makes  possible 
the  broadest  use  of  the  rule,  by  authorising  notice  freely  while 
not  compelling  it  in  any  case. 
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at  large;  such  personal  information  can  be  availed  of 
only  by  his  taking  the  stand  as  a  witness,  pursuant  to 
Rule  156,  Art.  2  {ante,  §  1270)  and  Rule  167,  Art.  2 
{anU,  i  1404).  —  (W.  §  2569.) 

lUtutraiian,  A  statute  forbade  an  appearance  by  piofeaBiODal 
attorney  in  a  justice'  court  unless  the  party  was  prevented 
irom  personal  attendance  by  sickness  or  by  absence  from 
the  county.  The  judge  may  not  notice  that  the  party  is  absent 
from  the  coimty  oecause  he  is  a  brother  of  the  party  and  saw 
him  yesterday  depart  on  the  train.  The  judge  may  notice 
that  a  particular  person  appearing  is  an  attorney,  because 
it  is  a  matter  of  court  recora. 

Par.  (g).  The  judge  may  authorize  the  jury  also  to 
2127  notice  any  fact,  of  a  class  described  in  the  ensuing  articles, 
which  they  from  general  experience  may  believe  to  be 
safely  assumable  as  a  fact  usually  plain  without  evidence 
formally  introduced,  even  though  the  judge  is  himself 
not  prepared  to  state  as  matter  of  law  the  precise  tenor  of 
such  fact  to  be  noticed;  subject  to  the  foregoing  limita- 
tions {Par,  (/))  as  to  not  using  their  private  sources  of 
information,  and  {Par,  (&))  as  to  considering  contrary 
evidence.*— (W.  §2570.) 

IUtL8tratian8.  Whether  in  general  a  person  in  danger  will  try 
to  save  himself  by  calling  for  help;  whether  a  game  played 
with  bone-counters  is  usually  played  for  money. 

Art.  1.     Classes  of  Facts  authorized  to  be  NotieedL     The 
2130  classes  of  matters  which  are  authorized  to  be  judiciaUy 
noticed  are  as  follows: 

A.  Matters  which  are  necessary  for  exercising  the  judicial 
functions  and  are  therefore  likely  to  be  already  known  to 
the  judge  by  virtue  of  his  office; 

B.  Matters  which  are  actually  so  notorious  in  the  com- 
munity that  evidence  would  be  unnecessary; 

[C.  Matters  which  are  not  either  necessary  for  the  judge  to 
know  nor  actually  notorious,  but  are  capable  of  such  positive 
and  exact  proof,  if  demanded,  that  no  party  would  be  likely 
to  impose  upon  the  tribunal  a  false  statement  in  the  presence  of 
an  intelligent  adversary.]  ■  —  (W.  §  2565.) 

^This  rule  has  seldom  been  given  by  judges  a  general 
phrasing;   but  the  above  seems  justified. 

'  This  class  has  not  been  so  defined  in  general,  but  is  rep- 
resented by  numerous  precedents. 
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\[Pcar.  (a).  In  exercising  the  authority  to  notice  judicially, 
in  accordance  with  the  classes  of  facts  above  enumerated, 

(1)  the  judge  is  to  regard  the  enumeration  merely  as  a 
guide  to  his  actiud  hdief  that  the  fact  in  question  can  safely 
be  noticed,  and  not  as  a  rule  of  oompulsiony  nor  as 
implying  that  any  fact  falling  within  these  classes  should 
be  noticed  irrespective  of  the  circumstances  of  the  case 
in  hand; 

(2)  the  judge  may  notice  a  fact  which  partly  satisGes 
two  or  more  classes  defined  without  fully  satisfying  any 
one,  or  which  as  a  class  should  not  be  noticed,  if  in  the 
circumstances  it  may  safely  be  noticed.]]  * 

Illu8tralion8.  (I)  In  an  action  for  fees  wrongfully  collected 
in  office,  the  defendant  and  the  plaintiff  being  rival  candi- 
dates  at  an  election  for  Secretary  of  State,  the  judge  would 
not  notice  that  one  or  the  other  was  elected  to  that  office, 
the  title  being  actually  in  dispute;  yet  otherwise  he  would 
notice  the  name  of  the  undisputed  incumbent. 

(2^  In  an  action  for  arrest,  the  Court  may  notice  that  in  the 
particular  village  there  is  only  one  justice  of  the  p^ioe  and 
nis  name  is  Wuiiam  Sykes,  although  in  general  it  might  not 
be  wise  to  hold  that  the  names  ol  incumbents  of  that  <^ce 
would  be  noticed. 

(3)  That  a  certain  wharf  did  not  abut  from  a  certain  public 
park  might  safely  be  noticed,  although  the  fact  could  perhaps 
not  be  classed  strictly  as  matter  of  law  nor  as  matter  of 
notoriety. 

Art.  2.   Domestic  Law.  A  rule  of  law  of  the  forum,  contained 
2131  in  judicial  decision  or  in  legislative  enactment,  is  authoriied 
to  be  judicially  noticed;  —  (W.  §  2572.) 
and  this  includes 

Par,  (a),  a  public  or  general  statute ; 

Par.  (6).  a  statute  of  municipal  incorporation; 

Par.  (c).  a  statute  of  incorporation  for  private  companies 
or  public  service  companies  by  general  provisions; 

Par,  id),  a  judgment  declaring  a  principle  of  law; 
but  does  not  include 


w  anvwhere  in  thii 
>reoea6nts. 
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Par.  (e),  a  statute  of  incorporaUan  by  special  charier; 

Par.  (/).  &  private  act; 

Par.  (g).  an  ordinance  of  a  local  governmental  office; 

[Par,  (h).  a  regulation  of  a  Federal  or  SiaU  executm 
department.] 

Art.  3.    Foreign  Law.    A  rule  of  law  in  another   forum, 

2132  contained  in  judicial  decision  or  in  legislative  enactment,  is 
authorized  to  be  judicially  noticed  in  the  following  cases:  — 
(W.  §  2573.) 

\[Par.  (a),  in  a  State  or  Territorial  court,  the  law  of 
another  State  or  Territory  or  Dependency  of  the  United 
States.]]  • 

Distinguisk  the  presumption  as  to  foreign  law  (Rule  228,  Art. 
28,  anU,  {  2091). 

Par.  (h).  in  a  State  or  Territorial  court,  the  Federal  law. 

Par.  (c).  in  a  Federal  court,  the  law  of  a  State  or  Terri- 
tory or  Dependency  of  the  United  States  so  far  as  such  law 
is  involved  in  the  issue.' 

Par.  (d).  in  any  court,  the  law  of  any  foreign  State 
in  so  far  as  by  former  political  connection  it  furnished  a 
source  of  legal  rules  for  the  system  of  law  in  the  forum. 

\[Par.  (e).  in  any  court,   the  law  of  all  British  do- 

nunions.H  * 

Par.  (/).  in  any  court,  international  law,  public  and 
private,  including  maritime  and  commercial. 

Art.  4.     Political  Organization  and  Action.     A  fact  of 

2133  political  organization  or  action  is  authorized  to  be  judicially 
noticed  as  follows:— (W.  §§2574-2578.) 

*  This  is  not  law  (except  by  statute  for  the  Municipal  0>uit 
of  Chicago) ,  but  ought  to  be. 

*  There  is  here  some  narrowness  of  rule. 

*  This  is  perhaps  not  law,  but  ought  to  be;  and  is  the  rule  in 
practice. 
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Par.  (a),  the  political  action  of  bl  foreign  State,  if  inter- 
nationally notorious. 

Par.  (&).  the  open  political  action  of  the  (domestic) 
State,  in  its  international  relations. 

Par.  (c).  the  terms  of  description  for  the  domedic 
political  organizaJbionj  as  contained  in  the  law  defining 
the  powers  and  methods  of  government  and  the  duties  of 
officers  (provided  the  law  b  of  a  class  authorised  to  be 
noticed),  and  the  application  of  such  terms 

(1)  to  a  specific  place 

(2)  or,  to  a  specific  person, 

in  so  far  as  the  circumstances  may  justify. 

Illustration,  (1)  That  a  State  survey  has  divided  a  township 
into  blocks  would  be  noticed;  but  probably  not  that  a  given 
block  in  the  survey  includes  a  specific  street;  yet  the  latter 
location,  if  actually  notorious,  ougit  equally  to  be  noticed. 

(2)  That  a  town  named  Ross  is  or  is  not  within  a  county 
named  Earlton  might  or  might  not  be  noticed. 

(3)  That  a  circuit  court  for  four  counties  had  by  law 
but  one  sherifiF  for  each  county  would  be  noticed;  and  that 
the  incumbent  of  that  office  is  Perry  might  also  be  noticed. 

Par,  ((f).  the  acts  of  pvblic  officers,  so  far  as  the  circum- 
stances may  justify. 

lUustrcUiona.  The  Federal  or  State  census;  an  executive  proc> 
lamation;  an  election  of  general  interest;  but  not  a  shezifTs 
levy,  nor  a  pound-keeper's  capture  of  a  stray  dog. 

Art.  5.   Courts  and  Judicial  Proceedings.   A  fact  concerning 

2134  the  organization,  incumbency,  or  proceedings  of  a  court  of 

law  is  authorized  to  be  judicially  noticed  as  follows  (in 

addition  to  the  rules  of  law  mentioned  in  Arts.  2  and  3  above): 

—  (W.  SS  2578,  2579.) 

Par.  (a),  the  jurisdiction,  organization,  terms,  and  other 
details  contained  in  legislative  enactments; 

Par.  (h).  the  nUes  of  practice  [in  superior  Oourts]; 

Par.  (c).  the  incumbents  of  judicial  office,  their  sheriffiB^ 
attorneys,  and  other  officers;* 

>  Here,  of  course,  by  Art.  1,  above,  notice  will  not  invaii- 
ably  be  taken. 
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Par,  (d).  the  records  of  proceedings  in  the  same  fitigft- 
tion  or  a  related  one.' 

CroM^eference.  {\)  By  Art.  2,  above,  the  principU  of  law 
in  any  judgment  in  any  specific  case  wiU  be  noticed. 

(2)  By  Rule  126,  Art.  8  (anU,  {  778)  and  Rule  14SC. 
Art.  7  (anUt  {  1160),  rules  of  evidence  for  such  records  are 
provided,  and  these  are  usually  required  to  be  resorted  to. 

Art.  6.    Notorioua  Matters  of  Commerce,  Industry,  History, 

2135  Language,  Science,  etc.  A  fact  may  be  judicially  notie^ 
which,  in  view  of  the  state  of  commerce,  industry,  history, 
language,  science,  or  other  human  activity,  is  so  notorious 
in  the  community  that  the  introduction  of  evidenoe  would  be 
unnecessary.  —  (W.  §§  2580-2582.) 

Illustrations.  That  July  4  is  the  anniversary  of  the  Declara- 
tion of  Independence;  that  extreme  cold  is  apt  to  be  enseri- 
encec!  in  railway  transportation  in  Januarv  but  not  in  June; 
that  the  distance  between  Chicago  and  New  York  ia  nearly 
1000  miles;  that  a  liquor  termed  "  brandy "  signifies  an 
alcoholic  liquor;  that  a  certain  J.  S.  is  the  political  chief  in 
control  of  local  politics  in  the  dty  of  Rand. 

[[Abt.  7.    Mixed  Matters,  presumably  not  DispiUabU.    A 

2136  fact  may  be  noticed  which,  does  not  fall  within  the  foregoing 
classes,  but  appears  (pursuant  to  Clause  C,  Art.  1,  aboire). 
to  be  so  capable  of  positive  and  exact  proof,  if  demanded,  that 
no  imposition  is  likely  and  that  notice  may  safely  be  taken.]] ' 


Illustrations.  That  the  Monday  after  July  1,  1899, 
July  5;  that  Confederate  government  notes  were  never  made 
legal  tender  by  the  Confederate  government;  that  in  1884 
trolley-cars  had  not  superseded  horse-cars  in  metropolitan 
streets;  that  a  certain  railroad  had  installed  the  block  system 
for  train-dispatching. 

'  Here  again  the  authority  is  broader  than  is  usually 
dsed. 
*  See  note  to  {  2130. 
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TITLE  II:     JUDICIAL  ADMISSIONS 
(WAIVER  BY  STIPULATION) 

RULE  231.    General  Principle.    A  requirement  for  evideiioe 

2140  ceases  to  apply  where  the  opponent,  by  express  stipulatioii 
made  with  the  proponent  for  the  purpose  of  the  trial,  has 

conceded  the  truth  of  a  fact, 

or,  assented  to  a  specific  mode  of  evidencing  it, 

or,  waived  the  introduction  of  a  specific  piece  of  evidenoei 

or,  waived  the  prohibition  or  the  limited  conditions  of  a 

specific  rule  of  evidence. 

Such  a  waiver  or  admission  is  termed  a  waiver  by  stipula- 

tion.»  —  (W.  §§  2588,  2589.) 

Diatinguiah  (1)  the  ordinary  informal  or  extrorjudieud  ad~ 
mission  (Rule  115,  ante^  f  630),  which  differs  essentially,  in 
not  being  conclusive; 

(2)  the  party's  pleading,  which  limits  the  issues  open  to 
controversy  in  the  case;  a  waiver  by  stipulation  awwimes  that 
the  issues  have  been  already  formed  by  the  pleadings. 

(3)  an  estoppel  in  substantive  law,  which  is  a  permanent 
alteration  of  the  parties'  rights,  not  merely  a  waiver  lelatiTe 
to  the  particular  litigation,  and  is  further  not  an  express 
mutual  agreement. 

Art.  1.    Effect  as  Conclusive  of  Controversy,    A  waiver  by 

2141  stipulation  permits  the  fact  to  be  taken  for  granted,  by  th^ 
judge,  the  jury,  and  the  other  party,  for  the  purposes  of  the 
litigation  in  hand,  and  thus  precludes  controverting  it  either 
by  evidence  or  by  argument;  with  the  following  distinctions 
and  qualifications: 

Par.  (a).     For  the  party  adversely  affected  by  a  fart 

2142  included  in  a  waiver  by  stipulation,  no  evidence  may  be 
introduced  to  dispute  the  fact  waived  or  a  fact  relevant 
thereto. 

*  Sometimes  also  traditionally  termed  a  judicial  adnussion 
or  solenm  admission.  But  the  term  "  admission  "  is  ambigu- 
ous. 
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Par.  (&).    For  the  party  benefited  by  a  fact  included  in 

2143  waiver  by  stipulation,  [no]  evidence  may  be  introduced 
to  prove  the  fact  waived  or  a  fact  relevant  thereto.^  — 
(W.  S  2591.) 

Par,  (c).     The  waiver  may  relate  to  any  kind  of  fad. 

2144  or  mode  of  evidencing  a  fact  or  to  any  rule  of  evidence:  — 
(W.  §  2592.) 

[in  particular, 

(1)  to  a  relevant  or  material  fact  otherwise  inadmis- 
sible; 

(2)  or,  to  a  fact  otherwise  judicially  noticeable  as  not 
true; 

(3)  or,  to  a  rule  of  evidence  constitutionally  sanc- 
tioned for  the  benefit  of  the  party  waiving;] ' 
provided  that  no  rule  of  public  policy  be  involved  which 

in  the  Court's  estimation  must  be  enforced  irrespective  of 
the  parties'  consent. 

Par,  (d).    The  waiver  is  not  revocable;  but  the  Court 

2145  by  ruling  may  in  the  circumstances  of  the  case  cancel  the 
stipulation  and  relieve  a  party  from  it.  —  (W.  }  2590.) 

Par.  (e).    The  dvralion  of  the  waiver  depends  on  the 

2146  terms  of  the  stipulation  as  made  by  the  parties;  but  it 
must  be  given  effect  for  all  eybeequeni  stages  of  the  same 
litigation,  including  a  new  trial,  unless  and  so  far  as  the 
parties  have  expressly  signified  in  their  stipulation  a  more 
limited  effect.'— (W.  J 2593.) 

Par,  (/).    The  stipulation  has  no  effect  upon  a  party  not 
U47        joining  in  it. 

Art.  2.   Form  and  AtUhortty.   The  waiver  need  not  be  made 
!148  by  any  form  of  words;  but  it  must  be  in  substance  an  express 

'  Some  Courts  insert  the  "  no." 

'  Some  Courts  treat  these  three  classes  as  subject  to  ex- 
ceptions; but  that  is  unnecessary;  the  proviso  sufficiently 
protects  justice  from  impositions  or  abuses. 

'  Courts  differ  here,  but  chiefly  as  to  making  the  opposite 
presumption  in  the  absence  of  an  expressed  intent  as  to  limi- 
tation. 
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dispensation  from  evidence  of  a  particular  fact  or  from  observ- 
ance of  a  particular  rule,  and  not  merely  an  omission  or 
withdrawal  of  an  objection  to  a  fact  or  a  violation  of  a  rule. 
—  (W.  S  2594.) 

Par.  (a).    The  waiver  need  not  be  in  wrUing^  except 

2149  when  made  out  of  the  Ck)urt's  presence. 

Pear.  (&).    An  authority  to  an  attorney  or  counsel  to 

2150  conduct  litigation  during  trial  is  an  authority  to  make  a 
waiver  by  stipulation. 
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Abbreviations';  see  Initials 
Ability,  to  do  an  act.  167,  242 
Abortion,  other  offences,  as  evidence  of 
intent,  311 
motive  for,  325 

dying  declarations  of  woman  in,  952 
who  is  accomplice  in,  1517 
marital  privilege  in,   1723 
Absence     of     entry     or     record,     how 
proved,  1230,  1244,  1155,  1453 
of  maker  of  regular  entries,   1003 
of  deponent,  932 
of  declarant  of  facts  against  interest, 

967 
of  pedigree  declarant,  981 
presumption  of  death  from,  2084 
Absent  Witness,  expected  testimony  of, 
received     to     avoid     postponement, 
929 
impeached  like  others,  501,  868 
testimony    at    a    former    trial;      tee 
Former  Testimony 
see  also  Witness,  XII 
Abstract,    of    burnt    records    of    deeds, 
1267,  781,  821 J  825.  1183,  1566 
production  of  original,  781 
as  hearsay,  1183 

as  giving  substance  of  deed,  1566 
whether  preferred  to   oral  testimony, 
831 
Acceptance;    see  Bill  of  Exchange 
Accessory;    see  Accomplice 
Accident,  cause  of,  as  evidenced  by  its 
effects,  340-355 
insurance    against,     as     evidence    of 
negligence,  648,   536,   548 
see     also     Negligence;       Intent; 
Highway;       Machine;       Prem- 
ises;     Corporal    Injury;      Res 
Gestc 
Accomplice,  as  disqualified  by  his  guilt, 
376 
as  disqualified  by  interest,  389 
as  impeached,  547 
confession   of  principal  used  in  trial 

of^  687 
confession   of  crime   by,   as  hearsay, 

971 
corroboration  required,  1517 


Accomplice  —  Continued 

kind    of    crime    affected    by    the 

rule,  1517 
nature  of  corroborative  evidence 
required,  1517 
who  is  an  accomplice,  1517 
restoring    credit    by   consistent    state- 
ments, 617 
as   affected   by   judgment   of   convic- 
tion of  principal,  921 
see  also  Co-indictee 
Account,   voluminous,    proved   by   sum- 
mary, 782,  797 
stated,  original  document  in,  790 
stated,   as   embodying   an   agreement, 
assented  to,  as  an  admission,  666,  667 
rendered,  as  an  admission,  671    ' 
Account-books;     jee '  Books  of  Account 
Accused;    see  Defendant 
Acknowledgment    of    deed    of    married 
woman;    see  Wife 
of  deeds  in   general,  whether  certifi- 
cate is  conclusive,  901,  90S 
whether   admissible,    1147 
Act,    character    affecting   the    doing   of 
an,  131 
ability  to  do  an,  167,  242 
done,   evidenced    by   course   of   busi- 
ness, 170 
one    criminal,    not    evidence    of    an- 
other, 219 
evidential    facts    arising    before     an, 
125-186 
concurrent   with   an,    188-195 
after  an,   196-212 
reason    or   motive    for    an,    185,    324, 

1211 
made  voidable  by  duress.   1913 
of     the     Legislature;      see     Statute; 
Legislative   Journal :     Recital 
see    also    Particular    Acts;     Sim- 
ilar     Acts;       Parol      Evidence 
Rule 
Acting,  expressing  testimony  by,  479 
Adjournment     of    Court,    for    a    view, 
1269 
as  affecting  publicity  of  trial.   1312 
Administrator,   admissions  of,   686,   688 

ser  also   Will;     Executor 
Admiralty,    rules    of    evidence    applica- 
ble in,  21 
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AdmiraltT  —  Coutinusd 
seal    of    foreign    court    of,    presumed 
^:enuine»  1160,  1639 
Admisftibilitv,  general  tbeorj  of,  35 
distinguished  from  materiality,  3 
relevancy,  37-40 
proof  or  weight,  37-40 
mnltiple,   of  the    same    fact   for  ser- 
eral    purposes,    although    inadmissi- 
ble for  another,  42-44,  220 
conditional,    of    a    fact    not    yet    ap- 
pearing relevant,   45,   300,    1360 
curative,  46 

judicial  discretipn  as  applied  to.  49 
procedure  on  questions  of,  60-70 
objection    to,    time    and    form    of, 
71-93 


i 


judge  to  determine,  2101 


Admissions  of  a  Party 

1.  WKeiktr    admissibh 

2.  Whether  tumdent 

3.  Sundries 

1.  Whether  admissible 

general  theory,  630-641 

not     necessarily     against     interest, 
631 

distinguislied    from   hearsay   excep- 
tion, 632 

testimonial    contradiction,    633 
estoppel,    636,    2140 

death  not  necessary,  632 

distinction  between  arbitration  and, 
636 
(luasi  and  solemn,  637 

prior  question  not  necessary,  633 

by  conduct,  650 

personal  knowledge;    infants,  634 

made  to  third  persons,  636 

not  conclusive,  635,  638,  2140 

putting  in  the  whole,  1549,  1553 

implied  admissions,  641 

oner  of  compromise,  642 

in  pleadings,  680,  684 

limitations    on    admissions    by    at- 
torney, 660 

bills    and    answers    in    equity,    682. 
686 

by  reference  to  a  third  person,  667 

by  assenting  to  an  account.  667 

by    flight,    concealment,    etc.,    650- 
662 

by  silence  in  general,  666 

silence    in    specific    situations, 
668.  670 

by     failure    to    produce    evidence, 
658-663 

to  reply  to  a  letter,  671 

by  rendering  an  account,  671 

in  a  third  person's  document,  671 
corporation  books,  674 
affidavits    and     depositions    used, 
667 

by  adopting  statement  of  third  per- 
son. 677 

husband  or  wife,  687.  697,  1713 

other  parties  to  the  cause,  686 


Admissions  —  Continued 

administrator,    686.    688 

injured   person,   686 

co-defendant,  etc,   686 
privies  in  obligation,  687 

joint  promisor,   687 

agent,  687 

partner,  687 

attorney,  687 

dcpaty-sheriff,  687 

interpreter,  687 

spouse,  687 

co-conspirator,  687 

joint  tortfeasor,  687 
privies  in  title,  688-697 

decedent,  688 

insurer,  688 

insured,  688 

bankrupt,  688 

oo-legatee,  688 

co-executor,  688 

grantor,  692 

assignor,  692 

tndorser,  692 

transfers  in  fraad  of  credit?' 
692 

after  transfer.  696 

as  assignor  of  chose  in  ac- 
692 

vendor  of  personalty,  694 

as  applied  to  negotiable  ise-': 
ments,  69S 
producing  the   original    of   a  (H 
ment  admitted  correct,  790,  i^" 
books  of  bank  as,  674 
assessor's  books  as,  1101 
made    during    possession    of    b»i 
1247.  1248 

2.  Whether  sutHcient 

loss  of  a  document.  762 
contents  of  a  document,  807 
dispensing   with    the   attesting  vi! 

ness,  864 
specimens  of  handwriting,  1483 
divorce  charge,  1529 
accused  in  general,  1510 
bigamy,  adultery,  etc.,    1542 
of  marriage,  in  civil  cases,  1S42 
execution  of  a  document,   1597 

3.  Sundries 

distinguished    from     estoppel,    ctr 

636.  638,  2140 
hypothetical,  642 
independent,  of  a  fact,  642 
by  another  not  a  party.  667 
interpreter  as  agent  to  make,  12^'. 

687 
distinguished    from    judicial   adois- 

sions,  2140 
of    a    third    person,     as    to    far.^ 

against  interest.  969 
in    a    party's    books     of    actoort, 

1031 
marriage    certificate    as,    1106 
of     execution     of     recorded    deei 

1112 
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dmissions  —  Continued 

meaning    of,     may     be     ocplsined, 

1459 
vrhole  must  be  proved,   1549,   1553 

may  be  proved,  1576,  1580 
answer    in    equity    used    as,    682, 

686,   1584 
separate   utterances  excluded,    1580 
by    express    stipulation;     see    Judi- 
cial Admission 
doption  of  child;    see  Family  History 
of   statement,  as  an  admission,  677 
.dulterv,   character  of  third  person  as 
evidence,   151 
intercourse    with    third    persons,     as 

evidencing  paternity,  191 
on     charge     of,    previous    acts    with 

others   immaterial,   234 
venereal     disease,     as     evidence     of, 

206 
plan,  as  evidence  of,  267 
sexual   desire  as  evidencing,   330 
other  offences,  as  evidence  of  intent 

or  motive,   330 
privilege,     husband     or     wife,     1715, 
1723 
against   self -crimination   in,    1732 
proof    beyond    a     reasonable    doubt, 

2027 
who  is  accomplice  in,   1520 
confession   of    respondent   in,    1529 
eye-witness     of    marriage    in,     1537. 

1542 
admissions  in,    1542 
marriage    celebrant's    certificate    not 

preferred   to  eye-witness,    1543 
during  period   of  gestation,    inadmis- 
sible, 2080 
Advancement     to      Child,      shown     by 
words  accompanying  transfer,   1246 
parol    evidence    to    rebut     presumed 
intent,    1982 
Adverse    Possession;     see    Possession 
Advertisement,    in    newspsmer,    as    evi- 
dencing  knowledge,   2B7 
see  also   Notice 
Affection;    see    Criminal    Conversation: 
Alienation    of    Affections;     Mental 
Condition,    statements    of;     Breach 
of  Promise 
Affidavit,      in      interlocutory      proceed- 
ings, 8 
whether  lex  fori  is  applicable  to  the 

taking  of,    17 
satisfies   witness-rule    as    to    number, 

867 
excluded  at  common  law,  1186 

exceptions,    1186 
admissible  by  statute,  1187 
of  a  third   person,   as  an  admission, 

677 
of  attesting  witness  to  will,  872 
of  ptrt^f  to  loss  of  document,  762 
filea  original,  required,   778 
jurat  as  evidence  of,    1147 
of  juror   impeaching  verdict,    1947 


Affidavit  —  Continued 

presumed    genuine,    in    official    files. 
1630 
from   identity   of  name,   2062 
Affirmation;    see  Oath 
Against    Interest,    statements   of   facts 

admissions    not   necessarily,   631,   632 

exception  to  the  Hearsay  rule,  966 

witness   unavailable    from    death,   ab- 
sence, insanity,  967 

receipt  for  monejr,  967,  970 

admissions  of  third  persons,  969 

proprietary  interest,  969 

landlord  and  tenant,   968 

pecuniary  interest,  970 

indorsements,   receipts,   970,  975 

sundry  interests,   972 

penal   interest;    confession   of  crime, 
971 

no  motive  to  misrepresent,  973 

debit  and  credit  entries,  973 

subsequent   and   separate   entries   ex- 
cluded, 974 

statement,    admissible    for    all    facts 
stated.  974 

time  of  statement,   975 

mode  of  proof,  973,  977 

statement,    may   be    oral    or    written, 
977 

death   or  absence   of   declarant,    967 

testimonial    qualifications    of    declar- 
ant, 976 

authentication   of  statement,   978 
Age,   as  affecting  an   infant's   disquali- 
fication,  370 

as    evidenced     by    appearance,     245, 
285,  404,  730,  739 

of    a    witness,    as    impeaching    him, 
526 

of   a    document;     see    Execution    of 
Documents 

as     excusing     absence     of     attesting 
witness,   875 
or  deponent,  935 

statement    of    age,    as    hearsay;     see 
Family  History 

testimony   to   one's   own,    411 
Aged      Witness,      deposition     may     be 

taken,   935 
Age  of   Consent  in   rape,    consent  im- 
material, 330 

appearance,   to  evidence,   730 

woman      not     accomplice,      in      rape 
under,   1517 
Agency,   course  of  business  in,  as  evi- 
dence of   a   transaction,    171,   317," 
319 

words    accompanying    acts    to    deter- 
mine,   1246 

opinion  •  testimon^r  to,    1455 

proof    of    authority    to    execute    an- 
cient  deed,    1617  ^ 

presumption  of  continuance  of,  2083 
see   also    Agent 
Agent,    fraud  by,   as  evidence  of  par- 
ty's guilt,  656 
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Agent  —  Continued 
disqualification    of    opponent    as    wit- 
ness  to    a    transaction    with    a   de- 
ceased,  391,    1045,    1522 
wife  or  husband  testifying  to  acts  as 

agent,  396 
offer  oi  compromise  by,  642 
admissions  by,  in  general,  687 
noticx  to  produce  to,  769 
words  accompanying  acts  as,  1246 
privileged    communications    of,    1775, 

1796 
parol    agreement    to    hold    only    as, 

1934 
personal    liability    of   one    who   signs 

as,  1934a 
authority    to    execute    not    presumed, 
2069 

see  also  Agency 
Agreement,  collateral,  shown  by  parol, 
1931 
novation,   alteration,   waiver,    1938 
suteequent  agreements,   1938 

see  also  Contract;    Assent;   Doc- 
ument;   Parol    Evidence    Rule; 
Collateral    Agreements 
Alcohol;    see  Liquor 
Alibi,  mode  of  evidencing,  192o 

perjury    or    subornation    in    proving, 

654 
failure     to     prove,     as    evidence     of 

guilt,  654 
burden  of  proof  of,  2066 
Alien,     disqualification     as     a    witness, 
374 
necessity  of  interpreter,  496 
qualifications  of   mterpreter,   387 
credibility    impeached    by    his     race, 

527 
conclusiveness   of   immigration-inspec- 
tor's certificate,   906 
adequacy     of      cross-examination     in 
foreign    language,    927 

see  also   Race;   Interpreter;   Oath 
Alienation    of    Affections,    expressions 
of   husband   or   wife   showmg   feel- 
ings, 1212 
character  of  wife,  as  cause  for  cessa- 
tion of  affection  in,  325 
marital  privilege  in,   1723 

see   also   Criminal  ^Conversation 
Allegans     suam     turpitudinem,     as    ex- 
cluding testimony,  376 
Almanac,   used   in  evidence,   1174 

judicially  noticed,   2120 
Alteration,    of    entries,    fraudulent    in- 
tent in;    see  Fraud 
expert  witness  to,  1491 
shown  by  parol,  1938,  1950 
liability  on  altered  document,   1907 
time  of,  presumed,  2069 
Ambiguitjr  in  a  document,  1978 

latent,  in  a  will,  1976 
Ambiguous   Question;     see   Question    to 

a  Witness 
Ambassador,  deposition  of,  918,  936 


Ambassador  —  Continued 

privilege  of,  1689 
Amendment ;     see    Fourth 
Analsrtic  Rules  defined,    745 
Ancestors,     insanity     of,     as     rwice:. 
263 
expectation  of  life  evidenced  bv  k. 

life  of,  248 
declarations     of,     as     evidetKc;     - 
Familv  History;     Admissiotis 
Ancient    Boundary;     see    Boundaries 
Ancient  Document,  as  evidence  ot  : 
session  of  land,  203 
calling  the  attesting   witnc^  to.  "=* 
lost  original,  1614 

proof  of  genuineness;     see  Exeer*. 
of  Documents 
Ancient  Writings;     see    Writing 
Animal,  character  of,  as  evidence,  l- 
230,  1078 
trespass  of  another,  as  evidence.    - 
brands  on,  as  evidence,    198,   15<^3 
conduct    of,    as    evidence    of    ovr.- 
ship  or  crime,  212,  730 
as  evidence   of   the   animal's  .- 

position,   230 
bloodhound   in   tracking  acc::^ 
212 
precautions     taken      with,      to     s^ 

knowledge  of  viciousness,  647 
symptoms    of    injury,     etc,    as   r- 

dence  of  cause,  352 
fright   of,   as   evidence    of   dangc . 

obiect,  355 
cruelty  of  treatment,    as    affected  - 

other  like  methods,  355 
proof    of    owner's    knowledge   of  t 

ciousness,  283,  647 
injuries  to,  as  evidencing  a  higfavi 

defect,  353 
condition  at  other  tinie&  as  evidr:t:. 

340 
produced  before  the  jury,   730.  73-' 
disposition   or  pedigree   of,  evider,- 

by  reputation,   1078 
corporal    traits  of,    to   evidence  ft' 

f^ree,  210 
printed     stock-book,     to     prove    pr:- 

gree,  1180 
personal  knowledge,   to  evidence  i-^ 

position,  1470 
value  of;    see  Value 
Anonymous  crimes,   as  evidence  of  c 

tent,  299 
Answer  of  Witness,  to  a  leading  qQ» 
tion,  463 
non-responsive,  475,  925 
prepared    beforehand,     in     a    derv^" 

tion.  493 
by  reference  to  other  testimony.  ^'' 
see  also   Question;    Examinatk--.. 
Objection 
Answer  in   Chancery,   as   a   party's  ai 
mission,  682.  686,   1584 
original's    production     not     rMai'^'. 
778 
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Answer  —  Continued 

giving  discovery,  scope  of;    see  Dis- 
covery 
proof    of    bill    and    answer    together, 

1571 
responsive  parts  are  evidence,  1584 
presumed    genuine,    in    official    files, 
1630 

from  identit}r  of  name,  2082 
Apparatus,    possession    of,    as   evideoce 
of  a  crime,  168,  267 
defects  of,  as  evidence  of  negligence, 
344 
Appeal,  evidence  excluded  because  not 
transmissible  on^   739 
record    of    prelimmary    probate,    not 
evidence  on,  1118 
Appearance 

as  evidence  of  age,  245,  285,  404,  730 
intoxication,  265,  285,   730 
competence  as  workman,  730 
health,  246 
identity,  285,  730 
lunacy,  730 
paternity,  739 
of    wound,    to    indicate    distance    of 

assailant,  352 
as  affected  by  opinion  rule,  1461 
Appliances;    see  Machine 
Appointment 

of  ofRcer,  presumed,  2089 
Appraiser,  report  of  an,  1130 
Arbitration,   distinguished   from  an  ad- 
mission, 636 
Arbitrator,     former     testimony    before, 
whether  admissible,  914 
as  a  witness,  1404 
not  to  impeach  award,  1947 
misconduct    of,    to    invalidate    award, 
1947 
Argument,  distinguished  from  evidence, 
I,   1272 
form  of,  is  inductive,  117 
practical  requirements  of  the,  117 
case  stated  for,  683 
improper    statements    by    counsel    in, 

1272 
offering  evidence  after  argument  be- 
gun, 1367 
Arrest,  belief  of  ofRcer  as  to  probable 
cause,  289 
conduct  under,   as  evidence  of  guilt, 

650.  668,  670 
resistance    to,    as    evidence    of    gruilt, 

652 
submission    to,    as   evidence   of   inno- 
cence, 294,  665 
confession  made  under,  717 
impeachment    of   a    witness   by,    553, 

555,  556 
silence  under,  as  an  admission,  668 
immunity  of  witness  from,  1671 
Arsenic;    see  Poison 
Arson,  threats  as  evidence  ofj  178 
materials   and   tools,   as  evidence   of, 
197.  267 


Arson  —  Continued 
other  offences,  as  evidence  of  intent, 

310 
motive    for,    as    shown    by    circum- 
stances, 325,  326 
as  shown  by  conduct,  329 
proof    beyond    reasonable    doubt,    in 
insurance,  2027 
see  also  Insurance 
Assault,  similar  acts  to  show  intent  in, 
312,  329 
see    also     Rapej      Indecent     As- 
sault;   Homicide 
Assent,   shown  by   parol  evidence;    see 
Parol   Evidence   Rule 
see  also  Contract;  ^  Admissions 
Assessment,  privilege  against  disclosure 

of,  1837 
Assessor's    Books,    production    of    orig- 
inal. 791 
admissible    as    official    records    or    as 

admissions,   1101 
admissible  to  prove  occupancy,   1101 
ownership,    1101 

{property  value,  1101 
ack  of  property,    1101 
copy  of  wbofe  required,  1569 
Assignee     in     bankruptcy;      see    Bank- 
rupt 
Assignment,    of    patent    of    invention, 
781 
record  of,  1117 
Assignor,    admissions    of,    against    as- 
signee, 692 
see  also  Vendor 
Assumpsit;    see   Contract;    Bill  of  Ex- 
change;   Loan;    Npte 
Asvlum;    see  Sanity 
Atheism;     see    Religious    Belief;     Wit- 
ness 
Attendance    as    witness;     see    Witness, 

IX 
Attested  Copy;    see  Certified  Copy 
Attesting  Witness 

1.  Rule    requiring    attesting    vuit- 

ness  to  be  called 

2.  Rule  permitting   attestation   to 

be  evidence 

3.  Sundries 

1.  Rule  requiring  attesting  witness  to 
be  called 
kind  of  document,  852^ 
document  collaterally  in   issuct  855 
who  is  an  attesting  witness,  853 
official  signature  is  not,  853 
document   used  for  other  purposes, 

854 
execution     not    disputable     because 

of  estoppel,  admission,  etc.,  857 
attester  preferred  to  maker,   863 
attester     preferred    to     admissions, 
864 
to  opponent's  testimony,  865 
attester    denying    or    not    recollect- 
ing, 866 
other  witnesses  not  excluded,  866 
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Attesting  Witness  —  C^ntinu^d 

number  of  attesters  required  to  be 

called,  868,  1508 
affidavit  or  deposition  satisfies  wit- 
ness-rule,  867 
number  of  signatures  to  be  proved 
of  attesters,   884 
of  maker,  883 

proof    of    signature    dispensed 
with,  885 
excuses  for  not  calling  the  attester, 
869,  880 
death,  870 

ancient   document,   870,   1609 
absence   from   jurisdiction,   872 
proponent's    knowledge    of    in- 
tended absence  of,   872 
effort    to    secure   deposition   of 

absent,  872 
inability  to  find,  873 
name  unknown,  874 
age,  875 
illness,  875 
imprisonment,   876 
incompetence  by  interest,  etc., 

877 
production     of,     excused     for 

blindness,  877 
refusal  to  testify.  878 
privilege  from  testifying,  878 
copy     of     recorded     document, 
879 

2.  Rule   permitting   attestation    to   be 

evidence 
exception  to  the  Hearsay  rule,  1000 
implied  purport  of  attestation,  886 
proof    ot    maker's    signature    also, 

887 
attester  may  be  impeached  or  sup- 
ported, 1001 
prima  facie  effect  of,  2041 

3.  Sundries 

disqualified  by  confession  of  false- 
hood, 377 
by  interest,  393 
testifying   without   recollection,   433 
may    be    impeached    by    proponent, 
515 
by  self-contradiction,    582 
opinion  to  sanity,  1430 
privilege    of    attorney,    as    attester, 

1795,   1807 
parol  evidence  to  explain  signature 

of,  1878 
attestation  as  a  required  formality, 
1950 
Attorney,    testimony   to  value   of  serv- 
ices of,  424,   1435 
improper    consultation    with    witness 

before  trial,  459 
offer  of  compromise  by,  642 
pleading  drafted  by,  as  an  admission, 

680,  684 
admissions  by,  in  i^eneral,  680,  687 

judicial  admissions,  2148 
competency  as  a  wttness,  1406 
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Attorney  —  Continued 
notes  of  testimony  taken  by.  liJ9 
consultation     with     aeqtsestercd     ri 

nessj   1316  _ 

exclusion  from  court  whQc  a  wiiaca 

1318 
statement    of,    that    matter    b   pn«: 

leged,   1801 
office  of,  judicially  noticed,  2133 
power  of;   see  Agency 
privilege     of,     as 

1795,  1807 
privileged    communications     of;     .cr 

Attorney  and  Client 
see  also  Counsel 
Attorney    and    Qient, 

between, 

Klicy  of  the  privilege, 
-eq>ective  ot  litigation,   1767 
non-legal  purposes,    1768 
prosecuting  attorneys,    176S 
conveyancing,  1770 
wilU,  1770 
criminal  transaction,   1771 
protects   past  but   not    fotare  wrtK-f- 

doing,  1771 
persons  not  attorneys,   1774 
attorneys*     clerks      and 

1775 
client's  belief,  1776 
attorney  as  a  friend,  1777 
casual  consultation,   1777 
time  of  consultation,  1778 
communications    made     daring 

tiation  of  relation,  1778 
communications,  not  conduct,   I7S3 
documents,  1781-83,  1797 
distinction    between 
subsequently      drai 
1781 
production  of  doeuments,  1781 
contents    of    pre-existing 

1782 
signing  of  note  cm-  receiiit,  not  pni> 

legcd,  1783 
relevancy  of  comiminicMion,   1786 
confidential  nature,   1787 

third  person  present,    1787 
joint   attorney;     opponent's  fire» 

ence,  1787 
identity  of  client,  1793 
purpose  of  suit,  1793 
execution    and    contents    of  v'' 

or  deed,  1794 
temporary  confidentiality,  1794 
attorney     as     attesting     witaea 
V9S 
communications     by     third     person 
1796 
client's  agents,  1796 
client's  docnmenta,  1797 
reports  by  mcdieal  agent,  1797 
reports  ot  accidents,   1797 
privilege  is  the  client's.  1798 
who  may  claim,  1798 
inference  from  daim,  1801 
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\ttomey  —  Continued 
attorney's    statement    that    matter    is 

privileged,  1801 
indirect  disclosure  by  attorney,   1804 
third  person  overhearing,  1804 
waiver  by  testifying,  1808 

by  agent  or  assi^ee,  1807 
by    deceased    client's    representa- 
tive, 1807 
Auditor,  findings  of  an,  1130 
Authentication     of    a     document;      S0g 

Execution;     Certified  Copy 
Authority  as  agent;    see  Agency 
opinion  testimony  to,   1455 
person    in.    obtaining    a    confession; 

see  Confession 
to  certify  copy,  1152 
of  officer,  presumed,  2089 
judicially  noticed,  2133 
Authorship;    see  Execution 
Automobile,  evidence  of  ownership  and 

operation,   198 
Autoptic    Proference;     see    Real    Evi- 
dence 
Award;    see  Arbitrator 

B 

Bailee,    loss    by,    presumed    negligent, 
2061 
speedy  complaint  by,  of  robbery,  627 
document  deposited  with,  as  original, 
783,  790 
Ballot,  production  of  original,  791 
disclosure  of,  privileged,   1700 
destruction  of,  unopened,   1700 
mistake  shown  by  parol,  1911 
most  be  in  writing,  1945 
Bank,  books  of,  original  required,  780 
books  of,  as  an  admission,  674 
incorporation    of,    proved    by    repute, 

1087 
attested  copy  admitted,   1163,  1187 
see  also  Books  of  Account 
Bank-note,   forgery   of,   as  evidence   of 
intent,  302 
expert    witness    to,    qualifications    of, 

385,  420 
person  whose  name  is  forged,  not  a 
preferred  witness,  897 
Bank-officer,    as    an    expert    witness    to 
genuineness  of  notes,  385 
not  a  preferred  witness,  897 
communications    to,     not     privileged, 
1762 
Bankrupt,  admissions  of,  688,  697 
answer  as  act  of  bankruptcy,  1242 
declarations  of  intent  by,   1210^   1252 
privilege  of  husband  or  wife  of,  1715 
against  self  •crimination  by,  1732, 
1736,  1754 
Barrator,    other    acts,    to    evidence    a 

common,  232 
Bastsrdv,    third   person's   character,   as 
evidence,  151 
third    person's    intercourse,    as    evi- 
dence, 191 


Bastardy  —  Continued 
resemblance  of  child,  as  evidence  of 

paternity,  209,  730 
notorious   reputation   of   putative   fa- 
ther's recognition,  155,  1069 
procurement  of  abortion,  as  evidence 

of  paternity,  647 
sexual  desire  as  evidencing,  330 
prior  intercourse,  as  evidence  of  mo- 
tive, 330 
mother's  complaint  in  travail,  626 
uncorroborated   complainant  in,    1520 
using  the  mother's  examination,  945 
family  hearsay  as  evidence,  990 
parent's  testimony  to,  398,  1521 
proof    beyond    a    reasonable    doubt, 

2027 
presumption  of  legitimacy  in,  2080 
see     also     Father;      Legitimacy; 
Mother 
Battery,    plaintiff's    reputed   good   char- 
acter in.  158 

see  also  Homicide;  Schoolmaster 
Beer,    meaning    of,    judicially    noticed, 

2135 
Belief,    testifying   to   one's   own    belief 
or  intent,  392 
belief   as   distinguished    from    knowl- 
edge, 403 
testifying   to   another's   belief   or   in- 
tent, 404 
belief  or  impression,  as  showing  suf- 
ficient memory,  428 
conduct    and    circumstances    as    evi- 
dence of;    see   Knowledge 
Beneficiary    of    insurance;     see    Insur- 
ance 
Best    Evidence,   meaning   of   rule,    746, 
850 
rule     fdr     producing    originals;      see 

Original   i>ocument 
rule    tor    attesting   witness;     see    At- 
testing Witness 
rule    against    hearsay;     see    Hearsay 
Rule 
Bias,  securing  experts  without,   1991 
former  hostility  to  show,  329 
impeaching    one's    own     witness    by 

proof  of,  506 
mode  of  evidencing,  in  general,  532 
effect  of  witness  admitting,  535 
relationship,    employment,    etc,    536, 

548 
detective  impeached  for,  536,  548 
expressions  and  conduct,  537,   1212 
details  of  a  quarrel,  538 
preliminary  inquiry.   539 
contradiction  by  other  witnesses,  570, 

577 
restoring   credit    by   consistent   state- 
ments, 617 

see  also  Interest;    Corruption 
Bible,    as    evidence    of    pedigree;     see 

Family  History 
Bigamy,  other  offences,  as  evidence  of 
intent  or  motive,  330 
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Biffamy  —  Continued 
disqualifying    the    wife    as    witness, 

396 
eye-witness     of     marriage     required, 
1537 
admissions     of     defendant     suffi- 
cient, 1542 
marriage    celebrant's    certificate    not 

preferred  to  eye-witness,  1543 
proof  by  husband  or  wife,  privileged, 

1711 
valid  marriage  presumed,  2059 
Bilateral     Acts;      see    Parol     Evidence 

Rule,  B 
Bill   in    Chancery,   as  a   party's  admis- 
sion, 682 
must  be  read  with  the  answer,  1571 
^er  also  Chancery 
Bill  of  Discovery;    see  Discovery 
Bill      of      Exceptions^      must      exhibit 
grounds  of  objection,  60,  71 
as     evidence     of     former     testimony, 
1138 
Bill  of   Elxchange,   evidence  of   forgery 
of;    see  Forgery 
authority    to    accept,    other    transac- 
tions as  evidence  of,  317 
impeaching     one's     own     instrument, 

377 
admissions  of  parties  to,  695 
production  of  original;    see  Original 

Document 
indorsement  on,  as  statement  against 

interest,  970 
delivery  m   escrow,   shown   by  parol, 

1892,  1908 

collateral  agreement,  shovm  by  parol, 

1934a 
signed  by  mistake,  1898-1907 
parol  acceptance,  1945 
presumption   of  title  from  possession 
of,  2067 

of  payment,  2068 
protest  of,   as  evidence;    see  Notary 
Bill  of  Lading,  assent  presumed,  2093 
shown  by  parol,  1898 
terms  varied  by  parol,  1927 
presumption     of     excepted     loss     in, 
2062,  2093 
see  also  Contract 
Bill  of  Legislature;    see  Statute;    Leg- 
islative Journal 
Birth,     register    of;      see     Register    of 
Marriage,  Birth,  and  Death 
date  of;    see  Age 
declaration    of.    by    deceased   person; 

see  Family  History 
reputation  of,  1069 

see  also  Race;    Legitimacy 
Birthmark,    as    evidence    of    events    in 

pregnancy,  206 
Black;    see  Race 
Blackmail,    other    offences   as    evidence 

of  intent,   309 
Blank,  delivery  of  document  having  a, 

1893.  1907 


Blank  —  Continued 
interpretation  of  a,    1979 
indorsement  in,    1934a 
Blindness,    as    disqualifying    a 

367 

Blood,     witness'     experience     vit^    . 
qualifying  him,  384 
opinion  testimony  to,   1462,  1464 
explaining  awa^  traces  of.   117,  ]•' 
absence  of,  stams,   197 
Bloodhound,    use    of,     in     irackKg  i: 
accused,  212 
character    or   conduct    of;     see  I  : 
Animal 
Blotter-press  copies,  as  originals,  7ii 
Bodily  Injury;    see  Corporal    Inju-^ 
Body,    inspection    of,    730,     1662.    I"- 

1704,  1739,  1991 
Bona   Fides;    see  Knowledge;     Mcn- 

Intent 
B<md,  proof  of  execution  of;    see  I'- 
ecution  of  Document 
as     impeaching     the     obli«or-witsc-~ 

548 
production  of  original;    see  Onr- 

Document 
as  part  of  the  court  files,  778 
indorsement  on,  as  statement  a(2r~ 
interest,  972,  975 
Bookkee|>er,    entries    of;     see    RepM* 
Entries 
aiding    recollection    by    entries;    £: 
Recollection 
Books    of    science,    nsed    in    evi<ksie. 
1170 
of  election  as  evidence,   1101 
of   history,    used    in   evidenoe.    i''^- 
1170 

see    also    Document;      Books     ' 
Account;        Printed       Maucr 
Learned    Treatises 
Books  of  Account, 
used  to  aid   recollection;    see  Rec:! 

lection 
of  a  bank,  original  required,  780 
of    parties    or    deceased    Mrsons.  a 

hearsay;     see    Regular    Entries 
distinguished    from    records    of   c:^ 

poration,  1121 
of    a    corporation    or    partnership,  as 
admissions,  674,   1031 

production  of  original,  780 
offered    bv    surviving    party    agaietf 

deceased  opponent,   1029 
admissions   in,    to    impeach   evidesor* 

1031 
parol  evidence  rule  not  applicable  tc. 

1032 
inspection  of,  before  trial;    see  Do^ 

covery 
putting  in  the  whole,  1581 
making  evidence  by  inspection,  15!' 
privilc^ged     from     production,     I66I 
1686,  1762 
see  also  Original  Document 
Borrowing;    see  Loan;    Debtor 
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>undarie8,    evidenced    by    possession, 
318 

surveyor's    testimony    not     required, 

897 
deceased  i>er8ons'  declarations 

exception  to  Hearsay  rule,   1035 
Massachusetts  doctrine,  1037 
death  of  declarant,  1036 
insanity,  etc.,  not  sufficient,   1036 
no  interest  to  misrepresent,   1035 
owner's  declarations,    1035 
declarations  on  the  land,  1037 
declarant's  knowledge,  1038 
maps,   surveys,   1039 
opinion  testimony  to,  1458 
ancient  deed- recital  of,  1040 
reputation  about 

must    be    question    of    past    gen- 
eration, 1053 
kind  of  reputation,   1052 
must  be  more  than  individual  as- 
sertion,  1060 
must   be   of  right   itself  and  not 

of  specific   instance,    1056 
must  relate  to  matter  of  general 

interest,  1054 
application   of  reputation  rule   to 

private,   1054 
form  of  reputation,   1060 
official  surveys,  to  prove,  1133 
of    county    or    town,    judicially    no- 
ticed, 2133 
Brands  on  animals,  or  timber,  as  evi- 
dence of  ownership,  198,  1593 
proving  genuineness  of,   1593 
register  of,  150,  1593 
Breach  of  Promise  of  marriage^ 

character  of  plaintiff  as   in   issue   or 

mitigating  damages,  156,  160 
acts    of    unchastity,    as    excusing    or 

mitigating,  235,  239 
prior  relations^  as  evidence,  330 
state  of  affection  inferable  in,  330 
defendant's    wealth,    provable    by    re- 

l>ute,  1085 
plaintiff's  conduct,  as  res  gesta,  1242 
opinion    testimony    to    damages    by, 

1435 
uncorroborated  complainant  in,  1520 
Bribery,    by    a    party,    as    evidence    of 
guilt,  654 
other  offences,   as  evidencing  intent, 

307 
offer    of    money    to     injured     party 
in   criminal    prosecution    not,    642, 
654 
used  to  impeach  one's  own   witneM, 

506 
attempt  to,  as  impeaching  a  witness, 

542 
contradiction    as    to,    not    collateral, 

570.  577 
who  18  an  accomplice  in,  1517 
Bridge,  defective;    see  Highway 
Brief    of    Evidence,    to    prove    former 
testimony,  1138 


Building,  other  injuries  to,  350 

see  also  Premises 
Bullet,    shown   to   fit   gun   of   accused, 

197 
Burden  of  Proof,  and  Presumptions 

1.  General  Principles 

2.  Burdens  and  Presumptions  in 

Specific  Issues 

1.  General  Principles 

production  of  evidence  by  the 
parties,  1990     . 

evidence  sought  by  the  judge  ex 
mero  motu:  questions  to  wit- 
nesses by  the  judse,  1990 

(a)  burden  of  proof;    nrst  meaning: 

risk  of  non-persuasion  of  the 
jury,    1994 

test  for  this  burden;  negative 
and  affirmative  allegations; 
facts  peculiarly  within  a  par- 
ty's  knowledge,   2035 

second  meaning:  duty  of  pro- 
ducing evidence  to  the  judge, 
1997 

test   for  this  burden,   1999 

shifting  the  burden  of  proof, 
1999 

(b)  presumptions;    legal   effect   of   a 

presumption,  2012 
conflicting     presumptions;      coun- 
ter presumptions,   2014 

(c)  prima    facie    evidence^    sufficient 

evidence  for  the  jury;  scin- 
tilla of  evidence,  2002 

direction  of  a  verdict,  motion 
for  a  non-suit,  distinguished, 
2006 

waiver  of  motion  b^  subsequent 
introduction   of  evidence,    2015 

(d)  measure    of    persuasion :     proof 

bevond     a     reasonable     doubt; 
rule  for  criminal  cases,  2023 
proof    by   preponderance    of   evi- 
dence;    rule    for    civil    cases, 
2027 

2.  Burdens     and     Presumptions     in 

Specific  Issues 
(si)  sanity:     testamentary    and    other 
civil  causes;    suicide,  2041 
criminal  causes,  2045 

(b)  undue  influence  and  fraud:    tea- 

tamentarv   causes,   2046 
confidential    relations   of   grantee 

or  beneficiary,  2047 
fraudulent     conveyances     against 

creditors,  2048 

(c)  marriage:    consent,    from   cohab* 

itation  or  ceremony,  2055 
capacity,    as    affected    by    inter- 
vening death,   divorce,  or  mar- 
riage, 2059 

(d)  negligence  and  accident:  contrib- 

utory negligence,  2060 
loss  by  bailee,  2061 
defective  machines,  vehicles,  and 

apparatus,  2062 
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death  by  violence,  2063 

(e)  cfim*s:    innocence,  malice,  guilt, 

etc.,  2064 
self-defence,  2066 
alibi.  2066 

possession  of  stolen  goods,  2066 
capacity     (infancy,     intoxication, 

coverture),  2065 

(f)  ownership :     possession     of    land 

and  personalty,   1249,  2067 
possession    of    negotiable    instru- 
ment, 2067 

(g)  payment:    lapse  of  time,  2068 
possession   ox   instrument,   2068 

(h)  executtoH   and   contents    of   doe- 
umgnt:    letters   and   telegrams, 
2069 
execution     of     deeds      (delivery, 

date,  seal),  2069 
ancient  documents,  2069 
lost    grant    or    other    document, 

2069 
lost    will    (contents    and    revoca- 
tion), 2069 
spoliation  of  documents,  2069 
alteration  of  documents,  2069 
(i)  miscellaneous 
legitimacy,  2080 
chastity,  2081 
identity   of   person    (from   name, 

etc.),  2082 
continuity:    in  general,  2083 
life  and  death,  2084 
survivorship,  2084 
seaworthiness,  2085 
regularitv;     performance    of   offi- 
cial    duty     and     regularity    of 
proceedings,  2088 
appointment     and     authority     of 

officers,  2089 
incorporation,  2090 
simila'-ity  of  foreign  law,  2091 
contracts,   bill   of  lading,  2093 
of    showing    performance     of    a 

condition   precedent,   2093 
statute  of  limitations,   2094 
malicious  prosecution,  2095 
reduction    of   agreement    to    wri- 
ting, 1941 
confessions,  723 
of   accon.pl  ice,    1517 
qualifications     of     witness,     363, 
369,  371,   380.   393,  401 
Burglary,    tools,    etc.,    as    evidence    of, 
197,  200,  267 
possession    of    stolen    goods,    as   evi- 
dence of,  200,  2066 
other   crimes   as   evidence   of   intent, 

309 
mocrve  for,  325 
evidence  of  idenrity,  334 
Burnt   Records,   abstiact   of,    781,    821, 

1183,  1366 
Business,   course   of,   as  evidence  of  a 
transaction,  171,  320 


of 


Business  —  Contmmsd 
amount   of,  as  evidence   of 

value,  ece.,  356 
prudence  in  matters  of,   as  evidenced 

by  acts  of  others,  355 
stock    of    goods    fin,    as 

amount  of,  355 
loss  of  patronage  of,  as 

injury,    356 
entries  in  the  course  of; 
ular  Entries 
By-law;    see  Best  Evidence 
Bystander,     exclamations      of, 
res  gesttt,  1236 


of 
dttriaf 


Calendar,  used  in  evidence,    1174 
Calling    a    Witness,    what     constitutes 
on  direct  examination,   1378 
out  of  the  usual  order;    see  F-*»— ■«»• 

tion.  III 
as  preventing  impeachment;    see  Is 
peacbment 
Capacity,    physical,    as    evidence    of  aa 
act  done,  167 
distinguished    from    tendency,    posn- 

bility,  cause,  346 
instances  of  human  conduct,   to  ev> 

dence,  241 
of  a  weapon,  machine,  etc,  as  ihovv 

by  its  effects,  342-355 
of  testator  or  grantor,  1454,  2D4I 
of  accused,  1454 

presumption  of,  in  marriage,  2059 
in  testamentary  cases,    2041 
in  criminal  cases,  2065 
mental,    of    a    party;      eee     Sanity: 

Undue  Influence;  Testator 
testimonial,    of   a    witness;     see   Wit- 
ness,  I,  Qualifications;    Child 
Capital   of  a   State  or  county,   notited 

2133 
Car;    see  Vehicle 
Carbon  Copy;    see  Typewriting 
Carefulness,      presumption      of.      2O60L 
2063 
jury   may  use   general   knowledge  to 

determine,    2127 
opinion  as  to,  1445 

see  also   Negligence;   Skill;  Qmt- 
duct 
Carriage;    see  Vehicle 
Carrier,    wife    of   plaintiff,    as    witncsi 
against,  396 
loss  by,  presumed  negligent,  2061 
see  also  Bill  of  Lading 
Ckwt    Gosed,    calling   a   witness   after: 

see  Examination 
Case  Stated  for  argument,  683 
Cash,   regular  entry  to  prove  paymeoi 

of,  1020 
Cattle,  brands  as  evidence,  198 

see  also  Animals 
Cause  of  an  illness,   injury. 
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Cause  —  Continued 

accident,  etc.»  as  evidenced  by  its 
effects*  340-355 
distinguished    from    tendency,    capa- 
city, possibility,   346 
expert  opinion  as  to,  1463 
Census,     as     evidence     of     population, 
1143 
judicially  noticed,  2133 
Ceremony  of  marriage,  presumed  valid, 

2059 
Certificate 

<a)   i»  general 

contradicting    one*s    own    official, 

377 
admissible    when    made    by    au- 
thority 
sundry  officers,  1145 
distinguished     from     return, 

1145 
private  persons,  1145 
of  effect  of  the  record,  1146 
notary's  protest,  1146 
deed-acknowledgment;      oath, 

90S,  1147 
of  deposition,  1147 
certified  copy,   1152-1163 
printed  cooy,  1164,  1622 
authenticated   by    seal    or    signa- 
ture, 1633 
presumed  correct,  2088 
whether  conclusive  for 

married  woman's  acknowledg- 
ment, 901 
election,  904 
oath,  905 

acknowledgment,  905 
of  immigration  inspector,  906 
(b)  of  iand'grant;   see  Deed 
(c>  of      entry     of     land-title;       see 
Deed 

(d)  of   location   of   land- patent;     see 

Deed  , 

(e)  of  marriage 
constitutionality   of,   as  evidence, 

929 

in  criminal  case,  1537 

made    evidence    by    party's    pos- 
session, 293 

admissible  as  a  public  document, 
1106 

not     required    in    bigamy,     etc., 
1543 

presumed     genuine,      from     cus- 
tody, 1630 

conclusive,  under  parol  evidence 
rule,  1946 
Certified  Copy 

1.  Public  Documents 

2.  Private  Documents 
1.  Public  Documents 

scope  of  authority  to  certify,  1152 
time    and    manner    of    certifying, 

1152 
certificate   of   effect,    or   non-exist- 
i,  1155 


Certified  Copy  —  Continued 

authentication     of     certified     copy, 

1158 
kinds  of  documents  thus  provable, 
sundry  public  records,  1152 
judicial  records,   1160 

{>robate  of  wills,  1160 
ost  deeds,  1161 
copy  of  whole  required,  1566 
attested  by  seal,  1633 
whether   preferred   to   sworn   copy, 

831 
distinction     between,     and     sworn 

cop^,  1116 
excusing    from    production    of    at- 
testing witness,  879 
2.  Private  Documents 
bank-books,   1163 
corporation  records,  1163 
parish  registers,  etc.,  1163 
see  also  Copy 
Chancery,  rules  in,  distinguished   from 
rules  at  law,  8 
rules  in,  as  affected  by  Federal  stat- 
utes, 21 
trials  in  Federal  Courts  of,  21 
special  rule  for  depositions,  945 

for    cross-es^mining    to    charac- 
ter, 552 
for  one  witness  to  a  bill,  1507 
bill   or  answer  in,   as  an   admission, 

682,  1584 
proving  the  whole  of  a  decree,  1570, 

1571 
responsive    parts    of   answer    as    evi- 
dence, 1584 
discovery    from    opponent    in,    1332, 

1335,  1702 
privilege  of  witness  against  eelf-crim- 
ination  in,  1745 
see  also  Discovery 
Character 
In  general,  distinguished  from   repu- 
Ution,  128 

conduct    to    evidence,    as    distin- 
guished     from      relevancy      of 
character  itself,   129 
1.  As  Evidence  or  In  Issue,  128 
(a)  Accused's    character   as    relevant 
to    show    an    act    done   or    not 
done,   131 
general,    distinguished    from   par- 
ticular acts  in  rape,  138,  229 
distinguished  from  nabit,  170 
course    of    conduct    distinguished 

from,  232 
good  character  always  admissible 
for  him,  136 
presumed,  660 
bad     character     not     admissible 
against  him,   137 

£rosecution  may   rebut,   137 
ind  of  character,   131 
evidence    of,    must    be    in    refer- 
ence to  specific  trait  in  issue, 
131 
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Character  —  Continued 

time  of  character,  135 

place  of  character,  135 

accused  as  witness,  502 

failure  to  prove,  as  evidence  of 
bad  character,  660 

of  arrested  person  to  show  rea- 
sonable ground  for  suspicion 
in  arrest  by  officer,  289 

to  justify  breach  of  promise,  160 

houses  of  ill- fame  and  inmates, 
163 

in  seduction,  165,  239 

of  employee  as  affecting  liability 
of  employer,   161 

(b)  Animal  152,  230 

(c)  Complainant  in   rape  and  similar 

crimes,  138 
for      chastity,      presumption     of, 
2081 

(d)  Deceased    in    homicide,    to    evi- 

dence  aggression   141-144,   278 

(e)  Parties  in  civil  cases  in  general, 

142,   146.   147 

in  neffligence,   148 

in  defamation,  149 

in  malpractice.   150 

of  father  and  daughter  in  fa- 
ther's action  for  seduction. 
239 

of  husband  and  wife  in  action 
for  criminal  conversation, 
239 

of  plaintiff  in  action  for  inde- 
cent assault,  239 

(f)  Plaintiff,    in    mitigation   of   dam- 

ages,   155-158,   239 
in     issue     fof    sundry    purposes, 
160,   161 

(g)  Third'  persons  in  general,  151 
(h)  Witness  impeached 

one's  own  witness,  505 

actual  character,  518 

kind  of  character,  518 

other  traits  than  veracity,  520 

time  of  character,  521 

place  of  character,  521 

mode  of  evidencing  by  conduct; 
see  infra,  2 

mode  of  evidencing  by  reputa- 
tion;   see  infra,  2 

character  as  to  sanity,  skill,  etc.; 
see  Impeachment 

attesting  witness,   1001 
(i)   Witness  supported 

good   character,   in  general,   596 

attesting  witness,   1001 
2.  Mode  of  Evidencing  by  Conduct 
(a)  In  general 

of  an  acused  in  a  criminal  case, 
219-223 

unfair  surprise  in  showing,  218, 
231,  1326 

rumors  of  misconduct  as  affect- 
ing credibility  of  witness'  tes- 
timony concerning,   223 


Character  —  Continued 

privilege   not    to    disclose 
1740 

see  also  Self-criminatioD 
of  a  deceased  in  homidde,  21' 
of   a   negligent    party   in    a  dii 

case,  228 
of  a  complainant  in  rape,  229 
of  an  antmal,  152,  230 

(b)  of  a  party,  to  show   character  a 

issue,   231-238 
to  mitigate  damages,  239 

(c)  Of  a  witness,  m  impeockmens 
by  other  witnesses,    550 

Iv  conviction  of  crime,  555 
by    cross-examination    to    raises 

duct,   552 
privilege  for  crimes,    1740 
rumors  of  misconduct,   557 
contradiction  by   other   witn^sn 

570 
form   of  question    in    impeach:^- 

veracity,  1471 
unfair   surprise    in    showing;  set 

Unfair   Surprise 

(d)  Of  a  witness,  in  support 
food  character,  596 
impeaching    the    impeaching   v^ 

ness,  605 
explaining  away   bad    repute.  t.:«; 
denial  of^  crime,  60S 
consistent  statements,  613 

3.  Mode    of   Evidencing    by    Ret%» 

tion 

general    principle    of    repuUi^-r. 

*^S!ll  ""^    P'***    ^^    reputatics. 
1072 

absence     of     utterances     to    c^ 

dence  good,   1073 
reputation    outside     of    place   of 

residence,  1075 
time  of  reputation,   1076.   1077 
kind    of    character    that    may  be 
thus   proved 
chastity,  1078 
house  of  ill-fame.    1078 
common   offender.    1078 
sanity,  1078 
temperance,    1078 
expert   qualifications,    1078 
negligence,    1078 
animals,   1 078 
solvency.  1085 
partnership,    1086 
legal  tradition,    1087 
incorporation,    1087 
sundry  facts,   1087 
limitation     of     number     of    vft- 

nesses,  1401 
qualifications  of  a  witness  to  fe- 
oute,  417 

4.  Mode   of  Evidencing   by   Perwad 

Opinion 

defendant's       moral 
1469 
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ITliaracter  —  Continued 

witness'    moral   character;     belief 

on  oath,   1471 
•kill,  care,  compjetence,    1470 
set  also   Unfair   Surprise;   Im- 
peachment    of  a       Witness; 
Chastity 
Charge  to  Jury,  right  of  judge  to  give, 
11,   2006,  2113 
party  offering  evidence  after,  1367 
Chargpe  and  Discharge  statements  taken 

together,  1579 
Charter     of     city,     judicially     noticed, 
2131 
of  corporation  proved  by  copy,  1152 
Chastity,    character    of    complainant    in 
rape,  et&.  to  show  consent,   138 
character  of  the  woman  in  seduction, 
etc.,    as   mitigating   damages  or   in 
issue,  156 
conduct,    to    evidence    rape-complain- 
ant's character  for,  229 
mitigation  of  damages,  as  affected  by 

lack  of,  239 
character   in   issue,   as  involving  acts 

of  unchastity,  233 
provable  by  reputation,  1078 
presumption  ot,  2081 
of    a    witness,    in   impeachment;     seg 
Impeachment 
Chattel,     possession     of     stolen;       see 
Stolen  Goods 
failure  to  produce,  as  evidence,  662 
value,    as   evidence    of   price   agreed, 

326 
marks,   as  evidence  of  identity,    198, 

334 
identified  from  appearance,  404 
sales  of  other  goods,  as  evidence  of 

value,  357 
condition  or  qualitv  of,  as  shown  by 

effects,  etc.,  340-355 
qualifications  of  a   witness  to  value; 

see  Value 
whether  production  in  court  is  neces* 

sary,  748.  749 
words     accompanying     delivery     of, 

1246 
inspection  of,  before  trial,  1339,  1343 
obtained  by  illegal  search,  1656 
inspection  or  production   of,   compel- 
lable, 1662,  1705,  1738 
Cheat,  other   acts,   to  evidence   a   com- 
mon cheatj  332 
to  evidence  intent,  303 

see  also   False  Representations 
Check,    evidence    of    forgery    of;     see 
Forgery 
parol  transaction  collateral  to  instru- 
ment, 790.  798,  1934a 
see  also  Bill  of  Exchange;   Pay- 
ment ;    Document 
Chemical    Matters,    witness*    experience 
as  qualifying  him,  384 
opinion  testimony  to,  1462 
Chief,  case  in;    see  Examination,  III 


Chief  —  Continued 
examination    in;     see    Direct    Exam- 
ination 
Child,    resemblance   of,   to    show   pater- 
nity, 209,  730,  739 
appearance  of,  to  evidence  age,  245, 

285.  404,  730 
capacity  to  testify,  370 

to  take  the  oath,  1292,  1289 
to    testify,     though    not    capable 
of    perjury,    1131 
corroboration     required     as     witness, 
1523 
see  also  Advancement;    Age;    In- 
fant;   Legitimacy 
Childbearing,        presumption        against, 

2081 
Chinese    as   witness;    corroboration    re- 
quired,  1523 
exclusion  of,  374 
see   also   Race 
Chose    in    Action,    admissions    of    as- 
signor,   692 
Church,    register    of;    see    Register    of 

Marriage,  Birth,  and  Death 
Circumstantial    evidence,    defined,    109 
distinguished     from    testimonial    evi- 
dence,  109 
relative   value   of,    115 
general   theory  of,   118 
classification  of,   124 
may    be    proved   by    the   same    kind, 

122 
criminal's    identity    as    evidenced    by 

traces,   196 
distinguished  from  res  gesta,  1200 
confusion   of   issues   in,    1383 
unfair  prejudice  in,   1390 
sufficiency  for  corpus  delicti,    1536 
to  authenticate  a  document,    1596 
proof  beyond  reasonable  doubt,  2023 
City  charter,  ordinance,  boundary,  etc., 
judicially  noticed,   2131,  2133 
ordinance    proved    by    printed    copy, 
1164,  1622 
Civil    cases,    parties    in,    character    of, 
142j   146,    147 
eye-witness  to  marriage  not  required 

in,  1542 

marriage    celebrant's    certificate    not 

preferred    to    eye-witness    in,    1543 

similar  acts,   to  evidence   Knowledge, 

Design,  or  Intent  in,  315 

Claim   of  Title,   as   part   of   res  gesta, 

1247 
Classification  of  the  rules  of  evidence, 
2 
of   circumstantial  evidence,   124 
of   the    rules   of    relevancy,    112 
of   prospectant   evidence,    125 
Qergyman,     confession     to,     not     ex- 
cluded,  713 
privileged  communications  to,   1870 
entries     of;     see     Regular     Entries; 
Register 
Clerk   using  an  entry  to  aid   recoUec- 
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Clerk  —  Continued 

tion ;    set    Recollection 
entries    of   a    deceased;   «r#   Regular 

Entries 
of  public  officer  or  court;  st§  Certi- 
fied Copy 
of  an  attorney,   admissions   of,    680 
signature  presumed  genuine,  1639 
communications    to,     not    privileged. 
1762,   1775.   1796 
Oient, 

privileged    communications    of;    tee 
Attomev  and  Client 
see  also  Attorney;  Attorney  and 
Qient;   Parties 
QoK  of  Case,  evidence  o£Fered  after; 

see  Examination,  III 
Clotliing,  as  evidence  of  identity,  334, 
404 
testimony  to  value  of;    see  Value 
exhibition  to  jury,  231 
C€»-consptrator,    admissions   of,    in   gen* 
eral,   687 
see   also   Accomplice 
Co-defendant,  impeached,  547,  546 
admissions  of,  686 

husband  or  wife  of,  privileged,   1717 
accused's    failure    to   call,    1748 

see    also    Defendant;    Co-indictee 
Co-indictee,    disqualification  as   witness, 
389 
wife   of,    disqualification   as    witness, 

396 
imjpeachable  when  called  by  co-party, 

impeached  by  his  situation,  547 
admissions  of,  686 

see  also  Accomplice 
Co-obligee,  admissions  of,   688 
Co-obligor,    admissions    of,    687 
Co-party,    admissions    of,    686 
see    also    Co-defendant;    Co-indictee; 
Party 
Co-promisee,    admissions   of,    688 
Co-promisor,  admissions  of,  687 
Co-tortfeasor,   admissions   of,   687 
Cohabitation,   as   evidence   of  marriage, 
293,  1537 
as    evidence    of    adultery,    etc.;    see 

Adultery;    Incest;    Marriage 
presumption   of   marriage   from,  2055 
Coin,    evidence    of    counterfeiting;    see 
Counterfeiting 
expert     witness    to    genuineness    of, 
385 
Collateral  Agreements,  to  written  con* 
tracts,  1931,   1935 
shown  by  parol.   790.  798,  1934a 
Collateral    evidence,    admitted   to   rebut 
other    collateral    evidence,    46 
inadmissible   when   irrelevant,    120 
of  crimes,  to  show  intent,  etc.,  220, 

297 
facts,  misuse  of  doctrine,  800 
facts,      doctrine      of,      in     producing 
originals,   806 


Collateral  evidence  —  f  rrrfffviirrf 
contradiction     of     witness      by; 

Contradiction;     Self-coatradicti  1 
privilege    of    a    witness 


grace  by,   552 
ate' 


m 


unfair    surprise    m    iaapeac-famcrt 

witness  by,   facta,    567,    571 
test  of  collateralnesa,    568 
contradiction  as  to  bribery   not,   '' 

577 
contenta  of   a   doctunent    collatrr 

in  issue,   806 
attesting  witness  to  s    doeaaieA  c 
latersuly  in  issue,  855 
Collision,    other    instances,    ss    cvt-Jr: 
ctng  a  defect,  353 
spontaneous   escclamations   of   oat  - 
a,    1233 
see    alao    _--^_^ 
Color,     as     impeaching     _ 

evidencing    race;     set     Rj_^^ 
Color  of  Title,  deed  adnutted  as.  i: 

1116,    1247,    1597 
Coloring  possession;    in  rts  ttjt^  dec 

trine,  312,  1597 
Commerce,   facts  of,   jndicisllr  tuftitt^ 

2135 
Commercial      Agency,      commnnicatijn-- 

to,   not   privileged,    1762 
Commercial     Lists     used     in     evidenz. 

1180 
Commission,   mode  of  taking  testiaigcT 
on;  see  Deposition 
former  testimony  bftfore,   whether  si- 

missible,    914 
certificate   of;    see  Certificate 
Commitment  to  an  insane   asyfaxm;  xr 

Sanity 
Common    Carrier,    loss    by,    presosi 
negligent,   2061 
.bill    of   lading   by,   burden   of  nrft.f 
for,   2093 
Common    Law.    trials    at.    In    Feden: 
Courts,    23 
see  also   Chancery 
Common    Offender,    other    acts  to  eri- 
dence    character,     232 
prior     conviction,     to     increase    sc; 

tence.  222 
provable   by    reputation,    1078 
Communications,     privilege      for;    itt 
Privilege,  II 
exciting    insane    belief,    disproof  oi 
258 
CoaMMrison   of  Hands;   Mr   Haodvrit 

Competence,    of   evidence;   see  Admn- 
sibility 
of  employee;  see  Emplovee 
of  physician;  see  Physicum 
of    persons    in    general;    see    SkSi; 

Negligence 
of  witnesses  in  general;  see  Witness, 
T,    QuiUifieations 
ComplaiiMtit,    nocorroborated   in  rapt 


INDBZ    OF   TOPICS 
[Numbers  refer  to  seetiMM  ^] 
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bastardy,   breach   of   promise,   etc, 

1520 

in  rape,  too  young  to  be  a  witness, 
625ri237 
-Oomplaint,   of  rape;   see  Rape 
mdmissions  in  pleading,  680 
failure  to  make,  as  an  admission,  657 
of   bailee,  after   robbery,  627 
of  owner,  after  larceny,  627,  1238 
mother's,  in  travail,  626 
CTompleteness,   verbal,    1547 

of    dying  declarations,   962,    1553 
oral    utterances,    1549 
documents.   1562 

see  also  Whole  of  an  Utterance; 
Document    - 
Oompromise,  offer  to»  as  an  admission, 

641 
Oompulsory   Process 
to   obtain  witnesses 

constitutional  guaranty,   1670 
use  against  Executive,   1850 
exemptions   from;  see   Privilege 
to    compel  answers;  see    Privilege 
to     compel     bodily     exposure,     1662, 

1701,    1704,    1739 
confession  obtained  by;  see  Confession 
Compurgation;   see   Wager   of    Law 
Concealment,  as  evidence  of  guilt,  652 

of  a  document,  662,  763,  764 
CcMaclusiveness,    of    official    certificates 
or  records,  896,  904 
of    magistrate's   report   of   testimony, 

900 
of  enrolled  statute,   903 
of  certificate  of  election,  904 
constitutionality    of    statutes    declar- 
ing, 906 
of  judicial  notice,  2120 
of  judicial  admission,   635,  2140 
of  ordinary  admission,  635,  2140    * 
distinguished     from     parol     evidence 
rule,   1946 
Condition    of    a    human    being    as    to 
health,    etc;     see  Health;     Sanity 
prior   dangerous,   to  evidence    notice, 

284 
sabseouent      repaired,      to     evidence 

negligence,   649 
of      a      highway,      machine,      place^ 
weapon,   etc.,   as   evidenced   by   ef- 
fects, etc.,  340-356 
in  one  place  as  evidence  of,   in  an- 
other, 342 
Condition    Precedent,    shown    by    parol 
evidence,    1888,    1893,    1908 
burden  of  proof  of  performance  of, 
2093 
Conditional  admissibility,  45,    121,  300, 

1360 
Conduct,  as  evidence,  215 

to  show   character  in   issue,    155-161, 

231 
unfair  surprise  in  showing,  218,  231, 
1326 


Conduct  —  Continued 
to  evidence  capacity,  241 
as  evidence  of  insanity,  256 
cannot  amount  to  an  admission,  292 
when    under    arrest,    as    evidence    of 
guilt,  650.  668,  670 
as    evidence    of    innocence,    294, 
665 
to  prove  arson,  329 
as    measure    of    time,    space,    tight, 

sound,  etc.,  354 
of  others,   as  measure  of  negligence, 
care,  cruelty,   danger,   insufficiency, 
unreasonableness,         unskilfulness, 
horses*      fright,      passengers'      be- 
havior,   safeguards    for     railroads, 
malpractice,  355 
reasonableness  of,   for  jury.  2107 
see    also    Character;     Conscious- 
ness   of    Guilt,    of    Innocence; 
Intent;        Design;        Identity; 
Knowledge;        Sanity;        Mar- 
riage;       Demeanor;        Flight; 
Defendant;      Carefulness 
Confession    of    falsehood    disqualifying 

attester,  377 
Confession    of   Crime 
distinguished      from      hearsay,      514, 

632,  971 
what  is  a  confession,  701 
distinguished     from     denials,     guilty 
conduct,      and      self-contradictions, 
701 
principles  of  exclusion,   700-705 
mtoxication   does  not   necessarily  ex- 
clude,  715 
inducement    in    obtaining,    702,    705, 

708,   721,   853 
voluntariness    of,    705,    716 
person  in  authority,   706 
to  clergymen,   not  excluded,   713 
obtained     on     advice     to     "tell     the 

truth,"  707 
in  "  sweat  box "  of  police,   708 
by  threat  of  corporal  violence,   708 
by  promise  of  pardon,  709 
of  reward  of  money,  710 
of    better   treatment,    710 
of   withholding   legal   action,    710 
by  assurances,   711,   712 
by  religious  or  moral  influence,  713 
by  trick  or  fraud,  714 
under   arrest,   or  on   examination   by 

magistrate,   716-720 
before  coroner,  720 
time  of  beginning  and  ending  of  the 

inducement,   721 
confirmation     by     subsequent     facts, 

722 
corroborated  by  finding  stolen  goods, 

722 
facts   disclosed   by.   admissible,   722 
burden  of  proof,   723 
judge  and  jury,   724-728 
right    to    cross-examine    to    adnuHi- 
bility  of,  724 
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Confession  —  Continutd 
admissibility   of,    determined   by   evi- 
dence,  724 
voluntariness     of,     a     question     for 

court,  724 
of  perjury,  as  impeaching  a  witness, 

541 
of  principal  or  co-conspirator,  687 
report    of    prior    testimony    used    as* 

890 
of  crime  by  a  third  person,  as  hear- 
say, 971 
whether  alone   sufficient  to  convict 
respondent   in   divorce,    1529 
accused  in  general,  1530 
bigamy,  etc.,   1542 
mentioning  another  crime,   1577 
whole  must   be   proved,   1549,   1577 

may  be   proved,    1576,    1580 
to  a  priest,  privilege  for,   1870 
Confidential      Communication,      confes- 
sion not  privileged  as,  714 
privileged   kinds;     see    Privilege 
Confidential    Relations   of   grantee,   pre- 
suming fraud  from,   2047 
Conflict  of  Laws,   rule  of  evidence  ap- 
plicable, in  general.   17 
between    Federal   and    State   laws   of 
evidence,  21 
Conflict  of  Presumptions,  2014 
Confrontation,    right   of;     see    Hearsay 

Rule,    I 
Confusion     of     Issues,      by      showing 
particular    acts    of    bad    character, 
218 
general  theory  of,  1383 
as  applied  to  conduct  to  show  char- 
acter in   issue,   231 
in    evidencing    tendency,    capacity    or 

qualitv,   349 
in    admitting   collateral    facts   to    im- 
peach witness,   567,    571 
in    showing    self-contradiction,    574 
may  exclude  experiment  as   real  evi- 
dence, 730 
in    circumstantial    evidence,    1383 
Congress,  privilege  of  member  of,  1842 

see  also  Legislature 
Consciousness    of    Guilt,    as    evidence, 
general   theory,    211 
conduct,  as  evidence  of,  290 
see   also   Knowledge 
Consciousness     of     Innocence,     as    evi- 
dence, 211,  294 
Consent,    presumption    of,   to   marriage, 
2055 
see    also    Contract;     Bill    of    La- 
ding;   Age  of  Consent 
Consideration,    words    as    res   gesia,   to 
show,   1246 
recital  of,  varied  by  parol,  1929 
presumption  of,  2069 
Consistent     statements    by    a     witness; 

see  Witness,  III 
Conspirator;     see    Co-conspirator 
Constitutional   Rules,   in   general,   31 


Constitutional  Rules  —  ConMimmgd 
affecting    legislative     povrer    to    al 

the  law  of  evidence.  31 
forbidding  ex  post   facto   laws,   31 
requiring    formalities    for    eaactin£  . 

bill.   903 
whether    testimony    may    be    dedir- 

conclusive,  906 
sanctioning    right     of     confromm- 

929 
use      of      certificate       of 

929 
right      of     confrontation 

with     use     of     depositions.     ±r 

declarations,       former        teatns 

official    statements,    repntatioii. 
respecting      right      of      coafroota:]  - 

may  be  waived,  929 
requiring    full     faith     and     credit    * 

State   records,    1160 
for  compulsory  process,    1670 
effect    of    waiver    by    judicial    a<i=..- 

sion,  2144 
Construction 

of    other    machines,     bfuildmi^    «>' 

as    evidence    of    danger,    etc:,    '^ 

350,   355 
of   a   document;    sec   Parol    Evider.; 

Rule,   D 
Consul,   privilege  of,    1689 

certificate   of,    1145 
Contempt,   for  not  obeying  compolfcrr 

process 
power  of  officer  summoning.  1671 
excuse  of   witness,    168S 
refusal   to  disclose   irrelevant  matte- 

1694 
exemption    of    Executive    from   prx 

ess,   1850 
proot     beyond    a     reasonable    Ayo^ 

2027 
Contents,    of    a    document;     see    Wi' 

Document 
Continuity,    presumption    of,    2083 
presumption    of,    is    founded    on  c 

ference,  340 
of    ownership,    possession,    authon'> 

insanity,    residence,    2083 
of    physical    or    external    conditrc 

250,  340 
Contract,    course    of    business    as  e>i 

dence  of,   171,  320 
intention  as  evidence   of,   184 
belief  as  evidence  of,  293 
other    transactions,     as     evidence   of 

terms  of.   317,   319 
value    of    goods    or    services,   as  eri 

dence  of  price  agreed  in,  326 
utterances  of,  as  res  gestet,  1242 
opinion    of    damages    by    breach  cC 

1435 
meaning     of,     by    opinion    evidence 

1459 
understanding    of   the   parties,   1459 
putting    in    the    whole,     1553,    156^ 

1576 
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ron  tract  —  Continued 
discharge  by  parol.   1938,   1950 
alteration   by  parol,    1938 
bogus    or   sham,   1878 
subsequent    agreement    not    to    sue, 

1931.   19340 
corkdition  precedent,  shown  by  parol, 

1888,    1893.    1908 
reformation  of,   in  equity,    1906 
completeness  of,  in  ticket,   1927 
of   warranty,  shown  by  parol,   1930 
agreement    in,    not    to    be    used    as 

binding,    1931 
transactions  of  friendship  in,   1931 
burden  of  proof  in,  2093 
jury  or  juage  to  interpret,  2110 
calling    the    attesting     witness;      see 

Attesting  Witness 
production   of  original;    see   Original 
Document  . 

interpretation     of;      see    Parol    Evi- 
dence  Rule,    D  ^  . 
with    deceased    party;     see    Deceased 
Person 
Contradiction  of  a  witness,  to  impeach 

him 
one's  own  witness,  508 
general  theory.  567 
collateral  facts  excluded,  567 
test  of  coUateralness,  568 
material  facts,   569 
facts  of  bias,  570 
corruption,    570 
intoxication,   570 
moral   character,   570 
skill,   570 
illness,    570 

opportunity   to   observe,    570 
recollection,    570 
narration,    570 
particular    acts     of    misconduct, 

570 
cross-examination,    572 
supporting    the    witness,    571 
answers  in,  on  direct  examination,  571 
of  an  explanatory   statement,    538 
falsus  in    uno,   as   a   rule   for   reject- 
ing testimony,  573 
Contributory      Negligence,      not      pre- 
sumed, 2060,   2063 
see  also  Negligence 
Conversation,    by   an    interpreter,   testi- 
mony to,   1280 
by  telephone,  testimony  to,  412,  1594 
meaning   of,    proved   by   opinion   evi- 
dence, 1459 
whole  must  be  proved,  1549,  1553 
msy  be  proved,  1576,  1580 
Conversion;    see  Trover 

words   accompanying    the    taking,    as 
res  gesttt,   1246 
Convevsnce,    of    property,    as    evidence 
of  a  weak  case.  647 
relationship     as     bearing     on     good 
faith  in,  325 


Conveyance  —  Continued 
privilege  for  advice  in  drafting,  1770 
record    of;     see    Recorded    Convey- 
ance . 

Conviction  of  Crime 

1.  Disqualification  by,  375 

kind  of  crime,  3/5 

2.  Impeachment  by 

general  principle,  552.  555 
asking       on       cross-examination, 

555,   828 
producing  a   record-copy,  828 
proving      by      cross-examination 

without   copy,    828 

whole   of  the  testimony,   1570 
restoring   credit   after,    598,    608, 

609  ' 

identifying  by  name.   2082 

3.  Sundries 

imprisonment    of    attesting    wit- 
ness, 876 
infamy   of   an    attestmg   witness, 

877 

of  witness,  excusing  absence  of 
a  deponent,  938 

of  principal,  used  against  acces- 
sory,   687 

of  third  person,  to  exonerate 
accused,    194 

of  accused,  to  increase  sentence, 

222 
Copy   of   a    Document      .  .     ,    ,      ^^^ 

1.  When    must    the   ortgitial   be    pro- 
duced;   see     Original     Document 

2.  Rules    for    proof    of    copy,^  when 
original's     non-productum     ts     ex- 

cused 

as    distinguished    from    recollec- 
tion,  820  „      .  . 
copy  preferred  to  recollection  ot 
contents,  822-829 

party's  admission,   807 
witness'   admission,   812 
public  record,   827 
record  of  conv.iction,  828 
foreign   statute,    829 
duplicate,       distinguished       from 
copy,  783 

carbon,  as  original,  784 
examined  and  sworn   copies,   831 
certified  copies,  831 
copy  preferred  to  abstract,  831 
newspaper  files,  784 
copy  of  a  copy,   832 
personal    knowledge    of    correct- 
ness, 823 
cross-reading,  823 
press-copies,  etc.,  823,  1485 
photographic  copies,  484,  1485 

3.  OMcial  or  certified  copy 

when  admissible;  see  Certi- 
fied Copy 

not  preferred  to  sworn  copy, 
831 

4.  Sundries 

copy  in  general,  489 
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Copy  —  Continutd 

distmctton       between       diflferent 

kinds  of  copies,  1116 
copy  of  printed  matter,  gs  a  sam- 
ple to  identify,  342 

of  paper,  used  to  aid  recol- 
lection, 436,  447 
preference     for     maker     of 
copy     to     recollection-wit- 
ness, 897 
of    lost    docnment    judicially 

established,    901 
of  lost  ancient  deed,   1614 
of     printed      decisions     and 
statutes,    1164,   1622 
proving  the   whole  of  the  origi- 
nal 

lost  documents,   1566 
public   records,    1568,    1569 
judicial  records,  1570 
furnished      on     demand     before 

trial;  s€t   Discovery 
authentication   by   seal   or   signa- 
ture,  1633 
Copyright,     summary    of     contents,     to 

prove  infrin^[ement,  782 
Coroner,   confession   made  on  examina- 
tion before,  718 
report  of  former  examination  of  wit- 
ness  before 
whether  preferred,  890,  892,  902 
whether  admissible,   1137 
former     testimony     before,     without 

cross-examination,  914 
inquest  of  death,  as  evidence,  1141 
testifying    before,    as    a    waiver    of 
privilege,  1751 
Corporal    Injury,    repairs    of    premises 
after,    as    evidence    of    negligence, 
649 
appearance  of  a  wound,  as  indicating 

distance  of  assailant,  352 
speculative  testimony  to,  404 
pnysician's    testimony    as    to    possible 

develo|>ment8  in,  404 
qualifications  of  witness  to,  409 
insurance   as   discrediting    defendant- 
witness  in,  548 
exhibition    to    the    jury,    whether    al- 
lowable,  731 

whether   compellable,    1662,    1704, 
i  1739 

expressions  of  pain  caused  by,  1201 
res  gesta  statements  after,  1230 
inspection     of,     before    trial,     1339, 
1343 
privilege    against    inspection    of, 
1662,   1704,  1739 
opinion  of  damages  by,  1435 
opinion  testimony  to,   1462 
inspection      of,      compellable,      1662, 

1704,  1739 
privilege      for      communications      to 

physician,    1855 
presumption      of     negligence      from, 
2060-2063 
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Corporal  Injury  —  C^miimmtd^ 
jftf     also     Negliceaoe; 
Damages 
Corporation,    disqaalificatton 
nent  as  witness  to  a  tr: 
a  deceased  officer  of.  391 
books  and  records  of» 
674,  676,  686 
as  official  records*  1121 
as  regular  entries,  1021,  UIZ2 
original     books     Hot     yrodaced, 

784 
conclusive   proof   of   proceeftspi 

901,  1945 
inspection  before  trial,    1335 
copy    of    whole     required,    15^. 

1578 
proved    by   certified    copy,    1I6J, 
1187 
certificate  or  charter  of  incorporasioa, 

proved  by  certified  copy,  1152 
records  of,  proved  by  certified  cop?. 

1163      < 
existence    of,    proved    by     repotatioB, 

1087 
seal,  presumed  genuine,  1643 
privilege       against       aclf-cruninatiis. 

1735 
officer  liable  to  subpoena  duces  U€9m. 

1663 
discovery  from,  1702 
immunity    from    disclosvre;    jc«   le- 

munity 
incriminated  by   facts   obtained  fnm 

third  person,  1754 
negotiable      instrument      aigned     by 

officer   of,    1934a 
acts   of,    under  parol    e-videncc   mk. 
1945 
Corpus  Delicti,  as  negatived  by  sarvival 
of  the  alleged  deceased,   192 
proof    required,    to    corroborate   na 

fession,    1530 
definition  of,   1531 
order  and  sufficiency  of  evidence  of. 

1532 
proved    by    circumstantial     evidence. 
1536 
Correspondence,   acquaintance   whh,  » 
qualifying  a  witness  to  haadwritinc. 
420 
putting  in  the  whole,   1565.   1582 
reply-letter    presumed    genainc,    1(3$ 
Corroboration,  what  is,   1520 
Corroboration  of  a  Witness 

1.  Modes  of  supporting  an  Impeadui 
Witness;  see  Witness,  IV,  Ri- 
storing  Credit 

2.  Kinds  of  witneuts  rehired  to  bt 
Corroborated    though    HtrimpeneM 

treason,  1503 
perjury,  1504 
sundry  crimes,    1506 
divorce,    1526 
chancery,  1507 
wiUs,   1509 
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OTorroboratioti  —  Continued 

sundry  civil  cases,   1514 
accomplice,   1517 

complainant     in     rape,    bastardy, 
seduction,     enticement,     breach 
of   marriage-promise,    1520 
parent     bastardiiing    issue,     398, 

1521 
surviving  claimant,  1522 
children,  1523 
Chinese,  1523 
detectives,   1523 
prostitutes,  etc.,    1523 
confessions 

divorce    respondent,    1529 
accused,  1530 
3.  Sundries 

confession,   ^rroborated  by  sub* 

sequent  facts,  722 
utterances  identifying  a  time  or 
place,   336 
Oormjytion  ot  a  witness,  as  impeaching 
him,  541 
of  one's  own  witness,  506 
willingness  or  offer  to  testify  falsely, 

541 
confession  of  false  testimony,  541 
attempt  at  subornation,  542 
receipt  of  money,  543 
sundry  corrupt  conduct,   544 
preliminary  inquiry  to  witness,  545 
contradiction  by  other  witnesses,  570, 
577 
Counsel,    comment    of,    on    failure    to 
produce  evidence,   658-662 
cross-examination  by  more  than  one, 

473 
statements    by,    as    admissions,    680, 

683 
notes  of  testimony  taken  by,   1139 
reading  scientfic  books  to  jury,   1177 
stating  facts  in  argument,   12/2 
improper     statements     by,     in     argu- 
ment, 1273 
in  offering  evidence  or  question- 
ing witness,  1277 
using    emotional    language    to    excite 

prejudices  of  jury,  1273 
illustrating  argument  by  referring  to 

literature,  1273 
taking  the  stand  as  witness,   1406 
claimmg  privilege   for  witness,    1743 
authority  to  make  judicial  admissions, 
2148 
fee    also    Attorney    and    Client; 
Attorney 
Counter-claim,  agreement  of,  shown  by 

parol,   1932 
Counterfeiting,  possession  of  materials, 
as  evidence  of,  200,  267 
other   crimes,   as   evidence   of   intent, 
302 
Counterpart,   as  equivalent  to   original, 

784 
County      ordinance,      boundary,      etc., 
judicial  notice  of,  2132 


Course  of  business,  as  evidence  of  an 

act  done,    170 
Court,    record   of;   see  Judicial   Record 
adjournment    of,     as    affecting    pub- 

licitv,  1312 
exclusion  of  witnesses  from,  1312 
seal  of,  presumed  genuine,   1639 
officers    and    rules   of,    judicially   no- 
ticed,  2133,   2134 

see   also    View;    Trial;    Judge 
Coverture,     presumption     of     coercion 
during,  2065 
as   evidence   of   prior   or    subsequent 
condition,  320 
see   also   Marriage 
Credibility  of  a   witness;   see  Impeach- 
ment;   Weight;    Witness,    IV,    Re- 
storing Credit 
Credit,   knowledge   of   falsity   of  repre- 
sentations as  to,  evidenced   by   re- 
pute,   285 
of  witness  affected  by  his  demeanor,  534 
restoring  credit  of  accomplice,   617 
of  biased  witness,  617 
of  impeached    witness,    598,    608, 
609,    614 
utterances    showing    to    whom,    was 
given,  1246 
Creditor,  of  partnership,  repute  as  evi- 
dence of  knowledge  of,  287 
of  an  insolvent;  transfers  as  evidence 

of  intent  to  defraud,  306 
debtor's     admissions     used      against, 

688,  692,  697 
indorsement  of  payment  by,  as  state- 
ment against  interest,  970,  975 
utterances    showing    to    whom    credit 

was  given,   1246 
possessor's    utterances,    used    against, 

1249 
presumptions    applicable    to    sale    in 
fraud  of,  2048 
Crime,  by  a  third  person,  as  exonerat- 
ing an  accused^  151,  194,  1208 
evidence    admissible,    though    it    in- 
volves, 220 
threats  to  commit  a,  178 
other   crimes,   as  evidence   of  intent, 

knowledge,   or   design,   297-314 
constitutionality    of    statute    defining, 

906 
privile^    not    to    disclose;    see    Sclf- 

crimmation 
confession  of,  by  a  third  person,  971 
by  foreign  law  not  privileged,  1733 
request    to    commit,    not    privileged, 

1860 
presumption    of   capacity    to    commit, 

2065 
marriage  diaoualifying  spouse  as  wit- 
ness;   see   Marital    Relationship 
see    also    Conviction    of    Crime; 
Criminal     Trial;     Intent;     De- 
fendant 
Criminal     Conversation,     character     of 
plaintiff     as     mitigating     damages, 
156 
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Criminal   Conversation  —  Continued 
conduct     of    plaintiff     as     mitigating 

damages,  239 
character  of  both   husband  and  wife 

in  issue  in.  239 
conduct  of  defendant  at  other  times, 

to  show  motive,  330 
expressions     of      husband     or     wife 

showing  feelings,    1212 
eye-witness     of     marriage     required, 

1537 
marriage     celebrant's    certificate     not 

preferred  to  eye-witness,   1543 
marital   privilege  in,    1723,   1817 
Criminal   Intent;   m«  Intent 
Criminal    Trial,    rules   of   evidence   in, 

the  same  as  in  civil  trial,  8 
in  Federal  courts,  rules  applicable  in, 

21 
injured  person's  admissions  in,  686 
exhibition   of   weapons  or  wounds  to 

jury,  731 
notice  to  produce  original  in,  768 
right  of  confrontation  in,  929 
list   of  witnesses  to   the   accused   in, 

1327 
eye-witnesses      of      crime      required, 

1534 
eye-witness  to  marriage  in,  1542 
marriage     celebrant's^    certificate     not 

preferred  to  eye-witness,   1543 
proof  of  corpus  delicti,    1530,   1536 
tender  of  witness'   expenses  in,    1680 
marital  privilege  in,   1723 
patient's  privilege  in,  1860 
proof  beyond   a   reasonable   doubt  in, 

2023 
inference    from    failure    to    produce 

evidence  in,    1748 
burden  of  proof  in  general,   2064 
see    also    Defenoant;    Character; 
Crime 
Cross-examination 

I.  Right    to    a    Cross-examination 

II.  Mode  of  Interrogation 

III.  Order  of  Topics  and  Wit- 
nesses  (Cross  and  Direct) 

IV.  Methods  of  Using  for  Im- 
peachment 

V.  Sundries 

I.  Right  to  a  Cross-examination 

theory  and  art  of,  910,  911,  913 
opportunity     for,     equivalent     to 

actual,  917 
tribunal   not  employing,  bars  ad- 
missibility elsewhere,  914 
constitutional    guarantee    of,    929 
issues    and    parties    affecting    op- 
portunity of,  919 
exclusion   of   testimonv   or   depo- 
sition   not    subjected    to    cross- 
examination;  see  Hearsay  Rule, 

admission  of  testimony  or  de- 
position of  absent  person  al* 
ready  cross-examined;  «## 
Hearsay  Rule^  I 


Cross-examination  —  Continued 

exceptional  admission  of  hear 
say  statements  made  oat  ct 
court;    see    Hearsay    Rnle,    II. 

testimony    excluded     for     inv-5- 

ciency  of,  922-927 
adequacy     of,     in      foreign     lir- 

guage,   927 
failure  of,  through  witness'  dca'^i 
or  illness,   922 
through    refusal     to    assvr-, 
924 
testimony    excluded     for    nca-re- 

^  sponsive   answers,    925 
right   to  cross-examine   to   adms- 

sibility  of  a  confession,  724 
showing    document     to    avpos^rsi 

before,  1345 
what     witnesses     may     be     sub- 
jected to 

witness     sworn     by    mi«*»^, 

1378 
called  but  not  sworn,   137^ 
sworn     but     not     qnestiocrd 

1378. 
producing  or  proving  a  docu- 
ment, 1378 
one's  own  witness,   512 
party  opponent  treated  as  if 
on,   13/2 
of  a^  deposition,  excluded 

if     direct     answers     are    ex 
eluded,  1378,  1559 
or     not      offered,      I37S, 
1559 
of    non-taker    using    the    wbok. 
1378,    1559 

II.  Mode  of  Interrogati^m 
theory  and  art  of,  913 
specifying    grounds    of    recollec- 
tion  on,   429 

use  of  a  memorandum   of  recol- 
lection  on,   440,    449.   451 
use    of    a    deposition    to    refrcsk 

recollection.   448 
leading  questions  on,  464,  512 
misleading  questions  on*  467 
derogatory    and^  nntroe    insinoa- 

tions  in  questions  on,  467 
intimidation     by     cross-examiaer, 

455,  468 
intimidating   and   annoying  qscs- 

tions  on,  468 
repetition  of  questions  on.  469 
multiple    cross-examiners,    473 
length  of,   473 

non-responsive   answers  mi,  475 
improper    offer    of    evidence   oc 
1277 
see  also  Question  to  a  Wit- 
ness 

III.  Order  of  Topics  and   Witnesses 
{Cross  and   Direct) 

order   and   time    of   examinatiaa, 

1353 
postponement  and  wmivcr,  1372 
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Crosa^examination  —  Coniinutd 
offering  documents,  1372 
putting  in  one's  own  case,  1376 
who  may  be  cross-examined;  i## 

supra,  I 
stating   the    purpose    of   a   ques- 
tion on,  1360 
re-cross-examination,    1380 
recall     for     re-cross-examination, 
1381 
see  also  Examination 
IV.  Methods  of   Using  for  Impeach- 
tnent 

to    impeach    rape-complainant    as 

to  chastity,  229 
to  impeach  a  witness 
general  theory,   500 
one's  own  witness,  512 
broadness  of  scope,  533 
bias  or  quarrels,  538 
conviction  of  crime,  555,  828 
majr  ask  about  previous  con- 
victions,   but    not    prosecu- 
tions,  552 
other  misconduct,  553,   556 
rumors  of  misconduct,   557 
testing  a  witness'  grounds  of 

knowledge,   561-564 
testing    a     witness*     recollec- 
tion, 561-564 
manner   of    questioning,   467» 

468 
leading  questions,   464 
repetition  of  questions,   469 
collateral    facts,    572 
self-contfadictions,  578 

by   preliminary   warning, 
579 
expert  witness,  in  general,  560 
to  value,  357 
to   handwriting,    1487 
to    scientific    books,    1177 
restoring    credit    after,     598, 
609.  614 

see  also  Witness  IV,  Re- 
storing  Credit 
privilege     not     to     criminate, 
1740,    1752 
to  impeach  a  party  as  witness 
accused.    1752 
civil  opponent,  513 
by   account-books,    1029 
V.  Sundries 

to  contents  of  a  document,   807, 
812 

prior   deposition,    812 
showing    document    to    opponent 
before,   1345 

witness   on,   421,   751 
to  testimony  before  a  committing 

magistrate,   914 
preliminary     warning     to     guard 
against  unfair  surprise,  579 
Crossing     of     railway;     see     Highway; 

Negligence ;    Repairs 
Cross-reading    of    a    document,    copied, 
823 


Cruelty,    other   persons'   conduct,    u   a 
standard  of,  355 
by    husband    to    wife;      see    Homi- 
cide 
Cumulative   witnesses   excluded,    1401 
Curative   admissibility,    46 
Custodian's  certified  copy;  see  Certified 

Copy 
Custom,   as  evidence  of  doing  an  act, 
170 
other  instances,  as  evidence  of  tenor, 

316,    319 
evidence  of  land  rights  founded  on, 

319 
in  other  factories,  etc.,  as  evidence  of 

safety,  etc.,  355 
witness'  experience  in,  383 
concerning    land- rights;    see    Reputa- 
tion 
proved  by  opinion,   1450 
of  a  trade  or  locality  to  vary  terms 

of  written  contract,    1937 
judicially  noticed,  2135 
see  also  Hatnt;  Usage 
Customers,     names    of,    as    privileged, 
1696 


Damages,  character  of  plaintiff  in  miti- 
gation of,  156 

conduct,  to  prove  character  in  miti- 
gation of,  239 

opinion  testimony  to,  1435 

impeaching  a  verdict  determined  by 
average,  1947 

amount  of,  as  evidenced  by  other 
transactions;    see  Contracts;    Value 

other    defamatory    utterances,    to    in- 
crease;   see  Defamation 
Danger,   of  machine  or  place,   evidence 
of  owner's  knowledge  of,  284 

construction  of  other  machines,  build- 
ings, etc.,  as  evidence  of,  340,  350, 
355 

other  instances  of  injury,  etc.,  as 
evidence  of,  350 

opinion  as  to,  1445 

risk  of  fire;    see  Insurance 
Date;    see  Time 

Daybook  of  regular  entries,  1023,  1032 
Deadly    Weapon,     knowledge    principle 
as  applied  to  use  of,  312 

malice  presumed  from  use  of,  2064 
Deaf-mute  may  be  a  witness,  367 

interpreter's  ciualifications,  387 

necessity  of  interpreter,  496 

impeachment  of,  526 
Death,  as  evidenced  by  lack  of  news, 
205 

of  opponent,  not  necessary  for  using 
admissions,  632 

of  attesting  witness,  870 

of  declarant  of  facts  against  interest, 
967 

of  pedigree-declarant,  981 
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Death  —  Continued 
of  maker  of  re^lar  entries,  1003 
statement   of   time   or   place   of;     see 

Family  History 
reputation  of,  1069 
register    of;     see    Register    of    Mar- 
riage, Birth,  and  Death 
as    excusing    lack    of    cross-examina- 
tion, 922 
as  allowing  use  of  deposition,  931 
provable     by     coroner's     inquisition, 

1141 
as    affecting    marital    priirilege,    1712, 
1724 
patient's  privilege,  1863,  1867 
client's  privilege,  1807 
presumed,    to    validate    a    later    mar- 
riage, 2059 
negligence  presumed  from,  2063 
absence  raises  presumption  of,  2084 
De  bene  esse;   see  Deposition 
Debt,    prior   indebtedness,    as   evidence, 
320 
pecuniary    relations   to   show   bias   of 

a  witness,  536 
as  evidence  of  motive,  326 

see     also     Payment;       Contract; 

Creditor 

Debtor,  indorsement  of  payment  by,  as 

statement  against  interest,  970,  975 

admissions  of,    used  against  creditor, 

688,  692,  697 
declarations   of,    to    show    motive    in 

conveyance,  694,  697 
utterances  in  possession,  used  against 
creditor.  1249 
see  also  Creditor 
Deceased    Declarant;     see    Dying   Dec- 
laration 
Deceased  by  Homicide,  character  of,  to 
evidence  self-defence,    141,   278 
threats   of,    to   evidence   self-defence, 
182.  658 
suicidal    plans    of,    to    evidence    an    ac- 
cused's innocence,  195.   1208,   1209 
acts  of  violence  by,  to  evidence  self- 
defence,  225,  280 
details  of  prior  quarrels  to  show  hos- 
tility by,  329 
Deceased   Person, 
disqualification   of  surviving  opponent 

as  witness,  391.   1045,   1522 
admissions  of.  688 

oral,    not    sufficient    to    establish 
claim  against  estate  of,  1514 
character  of.  to  prove  negligence,  148 
use   of   account-books   for   or   against, 

102<) 
hearsay   statements   of,    admissible,^ 
dying     declaration;      see     D3ring 

Declaration 
facts  against  interest;  see  Against 

Interest 
pediproe;    see  Family  History 
attesting    witness;     see    Attesting 
Witness 


Deceased  Peraon  —  ConHmued 

regular  entries;    s€e  Re^Blar  £i 

tries 
private    boundaries;      jcr    B? 

daries 
ancient  deed-recitals;  jrr 
deceased  persons  in 
statutory  exception  for  ^1 
of,  104S 

see  also  Death;     Survivor 
Deceased     Witness,     fomier     testier-' 

of;    see  Former  Testimony 
Decision;    see  Judicial   Decision 
Declarant,  of  tacts  against  interest.  *»■ 
sence  of,  967 
absence  of  pedigree,  981 
Declaration,  of  intent,  naed  to  intcrp^. 
a  document,  1976 
after  possession  ended,   as  admxs5>'«=. 

1247 
during     possession,     as     verbal     a& 

1246,  1248 
of    deceased    person;      see     Decease: 
Person 

Dedication,     words    accompanying    a 
res  gesta,  1246 
opinion  evidence  of  intent  of«  I45£ 
Deaimus  Potestatem;     see   Deposition 
Deed,  execution  or  delivery  of,  as  c\-> 
aenced  by  possession  of  it,  203 
mode    of    proving    forgery    of:     stt 

Forgery 
impeaching  one's  own,  377  I 

possession     under,     as     evidence    ei 

boundaries,  318  . 
original  must  be  produced;    see  Ont 

inal  Document 
calling  the  attesting  witness;    see  .\i- 

testing  Witness 
recitals    in,    as    admissible;     see   Rc^ 

citals 
land-grant  of  government,  781.  791 
certificate     of     acknowledgment     of, 

whether  conclusive,   901,  90S 
registration    of,    whether    oondosiTC 

905 
contents  of  lost  deed,  recited  in  as- 

other,  1040 
as    showing    reputation    of    boundary. 

1060 
admission   of  execution   of   recorded. 

1112 
execution  of,  proved  by  cerUficate  of 

acknowled^ent,  114/ 
abstract  of  title,  as  hearsay,  1183 
words  accompanying  gift  by,  1246 
location    of   description    in,    by  opifi- 

ion.  1458 
6ut»tance  of  contents    of   lost,   1453. 

1566 
dispensing  with  nroofs  of  prior,  1597 
see     also     Common     Source    of 
Tide 
thirty    years   old,    presumed    geomoe; 

1604-1618 
proof  of  agent's  authority  to  eaecalc 
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rd  —  Continued 
ancient,  1617 
filed     in     official     records,     presumed 

prenuine,  1630 
privilege  for  title-deeds,  1695 
recital   of  consideration  in,  varied  by 

parol,  1929 
condition  precedent,  shown  by  parol, 

1888,  1908 
recording  not  necessarily  final  act  of, 

1888 
absolute  in  form,  shown  by  parol  to 

be  security  only,  1933 
collateral  agreements  to  a,   1935 

see   also  Collateral  Agreements 
interpretation  of,   1953 
erroneous  description  in  a,  1983 
burden     of     proof     of     capacity     of 
grantor,  2041 

presumption  from  confidential  re- 
lations, 2047 
preattoiption    of    delivery,    date,    seal, 
etc.,  2069 

of  lost  grant,  2069 

of    alteration     before    execution, 

2069 
of  identity  of  grantor  or  grantee, 

2080 
see    also    Document;     Execution; 
Handwriting;      Recorded    Con- 
veyance:     Abstract     of     Title- 
deeds;  Color  of  Title 
De    facto    officer,    document    made    by, 
1092 
celebrant  of  marriage,  2059 
appointment  presumed,  2089 
Defamation 

character  of  plaintiff,  to  evidence  in- 
nocence, 149 
to  mitigate  damages,  155 
mitigation  of  damages  in,  as  affected 

by  the  pleadings,  155 
general  character  or  particular  traits 

in  mitigation  of  damages  in,  155 
reputation  founded  on  rumor  as  miti- 
gating damages  in,  155 
conduct   of   plaintiff   as   affecting   de- 
fendant's ground  for  suspecting  in, 
155 
good  character   as  affecting   damages 

in,  158 
acts    of    plaintiff,    to    justify    or    to 

mitigate  dama^,  236,  239 
unfair  surprise  in  justifying  acts  in, 

236 
other  acts,  to  evidence  intent,  314 
other  utterances,  to  evidence  malice, 

331 
otiier  persons'   libels,   as   a   standard 

of  criticism,  355 
meaning    of,     by    opinion    evidence, 

1459 
whole  of  an  utterance  to  be  proved, 

1549,  1576.  1580 
proof    of    charge    beyond    reasonable 
doubt,  2027 


Defamation  —  Continued 
testimony    before     grand     jury,     not 

privileged,  1836 
official  reports,  privileged,  1842 
Defect,  presumption  of,  from  accident, 
1517 
see  also  Negligence 
Defendant 
character    of    accused,    as    evidence, 
131-137 
time  of  character,  135 
kind  of  character,  137 
accused  as  witness,  223 
character   of   a   civil    defendant,    142- 

150 
threats    of   accused,    to    prove   crime, 

178 
mode  of  evidencing  character  by  con- 
duct 

of  accused,  219-223 
of  civil  party  negligent,  228 
of  deceased  in  homicide,  225 
of  character  in  issue,  231 
of  character  to  mitigate  damages, 
239 
mode  of  evidencing  skill  or  strength, 
241,  242 

sanity,  252,  256,  261 
knowledge  or  belief;    see  Knowl- 
edge 
consciousness  of  guilt;    see  Con- 
sciousness of  Guilt 
accused  qualified  as  witness,  389 
co-defendants  as  witnesses,  389 
wife  of,  as  witness,  396 
testifying  to  his  own  intent,  392 
confessions  of;    see  Confessions 
admissions  of;     see   Admissions 
impeachable      like      other      witnesses, 
when  called  for  himself,  502 
when    called    for    the    opponent, 
513 
may  impeach  a  co-defendant,  514 
admissions  of  a  co-defendant,  686 
statements    when    found    with    stolen 

goods.   1246,  1250 
silence  of,  as  an  admission,  666,  668 
prejudice  to,  by  exhibition  of  wounds, 

etc..  731 
consistent   statements  of,   in   vindica- 
tion, 628 
magistrate's  report  of  examination  of, 

890,  902 
expressions     of     intent     or     motive, 

1213 
ri|[ht  to  be  present  at  a  view,  1269 
opinion  testimony  to  capacity  of,  14S4 
confession   of  accused,   sufficiency  of, 

1530 
examination    of   accused   before   mag- 
istrate;     see     Deposition;      Former 
Testimony 
privilege       against       self-crimination, 
1751 
see  also  Co-indictee 
Definition,  of  evidence,  1 
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Definition  —  Continutd 
of  Preferential  rules,  745 
of  Analytic  rules,  745 
of  Prophylactic  rules,  745 
of  Simplificative  rules,  745 
of  Quantitative  rules,  745 
Degree  of  probative  value  required  for 
relevancy,  118 
of    evidence;      see     Best     Evidence; 
Copy 
Delay,  in  complaining  or  suing,  as  evi- 
dence, 657 
Delivery  by  mail,  express,  or  telegraph, 
172 
of  a  deed,  as  evidenced  by  possession 

of  it,  203 
words    accompanying,    of    a    chattel, 

1246 
of  a   document,   proved  without  pro- 
duction, 800 
of   negotiable   instrument    in   escrow, 

1892,   1908 
of  a  deed,  shown  conditional  by  parol 

evidence,  1892,  1908 
grantee's   possession    as   evidence   of. 

2069 
date  of,  presumed  from  date  of  doc- 
ument, 2069 
registration  as  evidence  of,  2069 

see    also    Parol    Evidence    Rule; 
Deed 
Delusion,  as  affecting  competency,   117, 

256 
Demand    for   a   document;     see   Notice 

to  Produce 
Demeanor,   of  accused,   as  evidence  of 
guilt,  650 

under  the  right  of  confrontation. 
•       928,  929 
Demurrer  to  evidence,  2006,  2140 
of  a  witness,  as  affecting  credibility,  534 
to  claim  barred  by  statute  of  limita- 
tions, 2094 
Dentist,    privileged    communication    to, 

1857 
Deponent,  absence  of,  932 
Deposition 

I.  Right  of  Cross-examination  of  De- 

ponent 

personal  attendance  must  be  shown 
impracticable,  914 

notice  required,  916 

plural  depositions,  916 

in   per^etuam   memoriam,   is   notice 
required,  916 

attendance    cures    defective    notice, 
916 

issues  and  parties  the  same,  919 

either  party  may  use,  921 

opponent    using   suppressed    deposi- 
tion, 921 

non-responsive  answers,  925 

sweeping  interrogatories,  925 

II.  Right    of    Confrontation    of    De- 
ponent 

constitutional  guarantee,  929 


Deposition  —  Continued 

excuses  for  non-attendEaoce   i^.<" 

illness,    non- residence,     im^^ 

ment,  etc.),  930-938 
proof  of  the  excuse,  940 
witness  present  in  court,  SMI 
not  usable  if  witne^  a-raUaye.  •-. 

except  to  impeach,  942 
opponents  deposition,  942 
deposition    used    to    impeach   drr 

nent,  942 
malicious  prosecutioii,  942 
chancery  depositions,  945 
probate  and  bastardy  exafliinati-- 

945 
chancery   and    dedimus    Potest&tn* 

916,  945 
perpetuam  memoriam,  916,  930.  5-: 
III.  Sundries 

(a)  taking- 

mode  of  taking,  914,  916 
objection    to,   time    of    — "Irrnr    T'., 

365 
must   be   taken   by   one   author  ixr- 

914 
mode     of     interrogation      in;     j». 

Question  to  a  Witness 
prepared  beforehand  to  sti^et  e 

swers,  493 
officer    talcing,    not    to    be    jasty't 

a^ent  or  kinsman,   491 
taking   an    attesting    witness*   d«?-> 

sition,  872 
power  of  officer   to  compel  answer 

1660 
persons    privileged    to    testify   tr. 

1686,  1690 
attendance  from  a  distance  not  it 

quired,  1692 

(b)  transcrihing 

transcription   of  answers  to  be  1*- 
eral  and  immediate,  492 
reading  over  and  signing,  494 

(c)  use  by  proponent 

used  to  refresh  the  recollection  ^t 

one's  own  witness,  507 
used  to  aid  recollection,  448.  451 

(d)  use  by  opponent 

used    by    opponent,    as    preventirc 

impeachment,  510,  511 
impeachment    by    self-contradiction 

582 
in   another  trial,   nsed    or   refcrrei' 

to,  677 
cross-examination  on  a   prior  dep^ 

sition.  812 

(e)  miscellaneous 
in  general,  490 

magistrate's   report   of   examinatioo 

preferred,  890.  902 
perjury  in,  inadmissible,  902 
written    deposition    required    to  be 

used,  894 
of  ambassador,  918.  936 
sUtement  in*  to  evidence  pedigree. 
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I>eposition  —  Continued 

certificate  of  taking  of,  1147 
certified    copy     of;     stt    Certified 

Copy 
liability    of    deponent    for    perjury, 

1311 
cross-answers  excluded,   1378 
non-taker  using  may   not   impeach, 

1378 
putting   in   the    whole,    1563,    1571, 

1576 
documents  referred  to  in,  1565 
annexing  a  copy  of  a  document  to, 

421.  751 
under   Federal    statute;     conflicting 
laws,  23 

see   also    Discovery;     Examina- 
tion 
r>eputy  Officer,  document  made  b/,  1092 
Description,  in  deed,  interpretation  of; 
see  Parol  Evidence  Rule,  D 
location  of,  in  deeds,  maps,  etc.,  1452 
Design,    as   evidence   of   an    act   done, 
177 
definition  of,  297 

conduct,*    preparation,     etc.,     as    evi- 
dence of,  266 
other    crimes,    as    evidence    of,    297- 

314 
statements  of,  1208,  1219 
Destruction    of   evidence,   as   indicating 
guilt,  654 
of  document,  as  evidence  of  contents, 
662 
as  excusing  production,  759 
of   other  property,  as  evidence   of  a 
nuisance,  350 
Detective,  impeached  by  his  interest  or 
bias,  536,  548 
testimony     of,     to    be    corroborated, 

1523 
confession  made  to;    see  Confession 
De  ventre  inspiciendo,  writ  of,  1704 
Devisee,  admissions  of,  688 

see  also  Will;    Executor 
Diagram,  as  a  mode  of  testifying,  480 

verification  of,  481 
Dictionaries,  used  in  evidence,  1175 

judicially  noticed,  2135 
Difficulty,   of   work,   etc.,   as  shown   by 

instances,  354 
Diligence  in  search  for  lost  document, 
760 
in  search  for  attesting  witness,  873 
Diplomatic    Officer;      see    Ambassador; 

Consul 
Direct  Evidence,  defined,  109 
Direct  Examination 
specifying  grounds  of  knowledge  on, 

402 
specifying  grounds  of  recollection  on, 

429 
leading  questions  on;    see  Question 
contradicting  answers  made  on,  571  ^ 
struck    out,    if    cross-examination    is 
not  had,  922     . 


Direct  Examination  —  Continued 
order  of  topics  on,  1372 

putting  in  documents  on,   1372 
party  opponent   on,  treated  as  if  on 

cross-examination,   1372 
irrelevant    matters,    conditionally    re- 
ceived on,  1360 
what  constitutes  calling  a  witness  on, 

1378 
cross-examination   to   facts  asked   for 
on,  1376 
see  also   Examination;     Cross-ex- 
amination 
Directing  a  verdict^  2006 
Disbarment,     proof    beyond    reasonable 

doubt,  2027 
Discharge  of  contract,  shown  by  parol, 
1938,  1950 
charge  and  discharge  entries,  1579 
Discovery 
general     principle     as     to     discovery, 

1325,  1335 
exceptions  to  the  rule 

list     of     witnesses     in     criminal 

cases,  1327 
discovery  in  chancery,  1332,  1335 
statutory    interrogatories    to    op- 
ponent, 1332 
names  of  witnesses  in  civil  cases, 

1341 
documents  inspected  before  trial, 

1335 
against  third  person  not  a  party, 

1341,  1342 
of  sundry  documents^  1335 
shown  on  cross-examination,  1345 
inspection  makes  evidence,   1345 
exclusion     for    failure    to    allow 

inspection,  773 
premises,   chattels,  and  body,   in- 
spected before  trial,  1339,  1343 
from    opponent    in    chancery    at    the 
trial,  1702 

under  client's  privilege,   1797 
see  also  Chancery 
Discretion   of  the   trial  court;    see  Ju- 
dicial Discretion 
Disease,  specific  tendency  of,  shown  by 
symptoms,  352 
sulMequent,  to  evidence  prior  act,  206 
see  also  Illness 
Disgracing   Answers,    privilege   against, 

1701 
Disinheritance,  as  evidence  of  testator's 
insanity,  255 
parol  evidence  of  intent,  1982 
Disorderly    house;     see    House    of    Ill- 
fame 
Disqualification,   by   reason   of  interest, 
388 
mode  of  ascertaining,  393 
time  of  interest  to  cause,  393 
burden  of  proving,  393 
mode  of  proving,  393 
time  of  objecting  to,  393 
I        juSge  determines,  2101 


511 


INDEX    OF   TOPICS 
(Numbers  refer  to  sections  {§] 


Disqualification  —  Continued 

of  party  charged  in  same  indictment, 
389 

of  survivor  against  deceased,  391 

of     declarant,     under    exceptions    to 
Hearsay  rule,  1233 

by  conviction   of  crime;    see  Convic- 
viction  of  Crime 
Distance,    of    a    weapon,    as   shown    by 
effects,  352 

of    a    person,    sound,    sig&t,    etc.,    as 
shown  by  instances,  354 

as  excusing   absence   of  an   attesting 
witness,  872 
of  a  deponent,  937 

opinion  testimony  to,  1464 

of  witness'  residence  exempting  from 
attendance,  1692 

judicially  noticed,  2135 
Divorce,  as  qualifying  wife  as  witness, 
396 

evidence  of  adultery  of  co-respondent 
in,  151 

as    affecting   marital    privilege,    1712, 
1724 

one  witness  to  a  charge,  1526 

corroboration    required   of   detective's 
and  prostitute's  testimony  in,  1523 

confession  of  respondent,   1529 

eye-witness  of  marriage,  1537,  1542 

marriage     celebrant's     certificate     not 
preferred  to  eye-witness,  1543 

inspection  of  party,  on  charge  of  im- 
potency,   1704 

presumed,    to    validate    a   later    mar- 
riage, 2059 
Docket,   original's   production    required, 
778 

certified  copy  allowed,  1160 
Document 

possession    of,    as    evidence    of    pay- 
ment, 202 

execution    or    delivery,    as    evidenced 
by  possession  of  it,  203 

possession  of,  as  evidence  of  knowl- 
edge, 289 

failure    to    produce,    as    evidence    of 
contents,  662 

concealment  of,  662,  763 

destruction    of,    as   evidence    of   con- 
tents, 662 

marks    on,    as    evidence    of    identity, 
338 

impeaching  one's  own,  377 

requirement    of   two    impeaching   wit- 
nesses in  Pennsylvania,  1514 

execution    of,    witness'    personal    ol>- 
servation  of,  410 

p/oof  of  genuineness  by  handwriting; 
see  Handwriting 

of   predecessor,   as   qualifying   a   wit- 
ness to  handwriting,  420 

third    person,    as    party's    admis- 
sion, 671 

used    to    aid    recollection;     see    Rec- 
ollection ♦ 
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Document  —  ConHnn^d 
showing  to  opponent  before 
amination,  1345 

to   witness    on    croa»<czaiiiicsi>- . 
421,  751 
right   to    require    proponent   to   &i^-« 

to  opponent,  1345 
original  must  be  produced;    see  €*-( 

inal  Document 
dying  declaration  reduced  to  wn-Ei 

,957,  963 
kinds  of  copy  allowed   or   preferrT 

see  Copy;    Certified  C<^r 
execution    proved    by     attestias    «" 
ness;    see  Attestinir  Witness 
by    other    methods;     see    Exec: 
tioB 
putting   in   on    direct    or    cress-eu- 

ination,  1372 
impeachment  of  witness  who  dtxkc> 
1378 

discovery  of,   before   trial;     see   Thr 

covery 

taken  to  jury-room«  1268 

expert  testimony  to,  alterations,  da-r 
decipherment,  erasures,  -  foner'  -- 
jmitations,      ink.      paper,      apcT-. 

putting  in  the  whole 

sundr;r  instances,  1562.  1578 
depositions,  1563,  1S71.  1576 
separate  documents,   1565.   1S#J 
lost  deeds,  etc;    abstaracta.  lit*: 
lost  wills,  1566 
iniblic  records,  1566 
judicial  records,  1570 
Dill     and    answer     in    chanctrr, 

1571 
account-books,  1581 
dianeery       answer,        reaponsnt 

parts.   1584 
presumed  genuine  in  official  ik^ 

1630 
answers  to  intenxwatories.  15^' 
document  inspected   by  opponent, 

authentication  of,  1591 
authenticated    by    circnmstantial    rri 

dence,  1596 
authentication  unnecessary,  1597 
put  in  by  cross-examiner.   1604 
self-crimmatina,  illegally  seixed,  16U> 
obtained  by  illegal  search.   16S6 
privilege  for  tiUe-deeds,  1695 

documents    held    under    a    lies. 

1695 
trade  secrets,  1696 
production  by  opponent  at  trial,  17D3 
by  witness,  1662.  1663 
by  one  who  has  control  of.  1663 
under    self-crimination    privikcc 

1730 
inference  from  withholdiiig.  1730 
under     client's     priTilegc,     1781, 
1797 
ambiguity  in,  1978 
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c3Gument  —  ConHnmed 
i^arol     evidence     rule    binds    i»rtie9 
only,  1939        ^     .  ^  , 

tnirden    of    producing,     under    pare] 

evidence  rule,  1941 
parol    evidence    to    v«ry    terms;     see 

Parol  Evidence  Rule 
delivery    of,    having    a    blank,    1893, 

1907 
possession  of,  as  presuming  payment, 

2068 
spoliation  of,  as  creatmg  a  presump- 
tion, 2069  .        ^^^^ 
presumption  of  alteration,  2069 
admission  of  execution  of,  1597 
consideration,  2069 
date,  2069 
delivery,  2069 
execution,  2069 
loss,  2069 
signature.  2069 
liability  on  alteration  of,  1907 
interpretation  of  .    ,    , 
by  expert   testimony  to  technical 

words,  1451,  1452 
for  the  court,  2110 
by    parol    evidence;      set    Parol 

Evidence  Rule,  D 
see   also    Contract;     Deed:     Exe- 
cution  of   Document:     Judicial 
Record;      Original     Document; 
Public     Document;       Recorded 
Conveyance ;    Will 
Dog,  character  of,  as  evidence,  152 
recognition  by,  212  .    «,« 

conduct  of,  in  tracing  an  accused,  212 
as  evidencing  disposition,  230 
see  also  Animal 
Domain,  inquisition  of,  1130 
Domicil,    declarations    of,    by    a    voter, 
H95  ,^,, 

by  other  persons,  1209,  1253 
presumed  to  continue,  2083 
Doubt,  proof  beyond  a  reasonable,  2023 
Dramatic  expression  by  a  witness,  479 
modes  of  testifying,  731 
see  also  Exhibition 
Drawee,    parol    agreement   collateral   to 
instrument,  1934o 
see  aiso  Bill  of  Exchange 
Drawing,    used   to    illustrate   testimony, 

480 
Drinking:      see     Intoxication;      Intem- 
perance;    Liquor;     Liquor-selling 
Driving  a  vehicle;    see  Vehicle;    Negli- 
gence 
Drug,  specific  tendency  of  a.  352 

see     also     Poison;      Pharmacist; 
Opium 
Drunkenness;      see     Intoxication;      In- 
temperance;     Liquor;      Liqnor-sell- 

Duces  tecum;    see  Subpccna 
Duplicate    original     document,    produc- 
tion of,  784 
distinguished  from  copy,  783 
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Duress  making  acts  voidable,  1913 

see  also  Confession 
Dying  E)eclaration  .    .    .         ^^^ 

constitutionality   of   admitting,   929 

principle,  952  .    .     , 

restricted    to    certoin    criminal   cases, 

952 

of  woman  in  abortion,  952 

death  must  be  declarant  s,  952 

subject  of  declaration,  953 

consciousness   of   speedy   and   ccrtam 
death,  954  . 

subsequent     confirmation    of    incompe- 
tent, 954 

certainty    of    death,    not    possible    or 
probable  death,  954 

actual  period  of  survival  immaterial, 
954 

theological  belief,  955  ,     ,    ,. 

manifested     revengeful     feelings     in, 

5>55  .  .  * 

recollection,    leading    questions,    etc., 

declarant  must  be  competent  as  wit- 
ness, 957 
may  be  communicated  in  any  manner, 

957 

impeachment,  582,  960 

opinion  rule,  961  . 

cut  short  by  death  or  intruder,  962 

producing  the  whole,  962,  1553 

written  statement  not  preferred,  951, 

963 
written  report  of  magistrate,  951 
reduced  to  writing,  951 
judge  and  jury,  964 


Effect    of    a    machine,    place,    weapon, 
experiment,   etc.,   as  evidencing  the 
cause  or  origin,  340-355 
Ejectment;     see   Deed;     Title;     Posses- 
sion;   Common  Source  of  Title 
Election,    offences    against,    other    acts 
evidencing  intent,  314 
certificate  of,  conclusive,  904 
books  of,  as  evidence,  1101 
results  of,  judicially  noticed,  2133 
see  also  Vote;    Ballot 
Electric    Wires;     see    Negligence;     Ma- 
chine;   Highway  .   . 
Elevator,     former    instances    of    injury 
or  negligence,  284 
defective;     see    Negligence;     Owner; 
Machine 
Embezzlement,  possession  of  money,  as 
evidence  of,  201 
other  embezzlements,   as   evidence   of 

intent,  305  • 

motive  for,  326 
Embracery;    see  Bribery       ,         . 
Eminent  Domain,  view  by  jury  in,  739 

see  also  Damages 
Employee,    character    of,    to    evidence 
negligence,  148 
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Employee  —  Continued 
character  of,   as  affecting  employer's 

liability,  161,  281 
intemperance   of,    as   constituting   in- 
competence, 173,  238 
acts  of  negligence,  to  evidence  char- 
acter, 228.  238 

to     evidence     employer's     knowl- 
edge, 282 
unfair   surprise  in  showing  negligent 

acts  of,  238 
on  vehicles,  bridges,  etc,  standard  of 

conduct  of,  355 
as  a  biassed  witness,  536,  548 
appearance   of,    as   indicating   compe- 
tence, 730 
presumption   of   negligent    injury   to, 
2062 
Employer's   Liability,    character   of   em- 
ployee as  affecting,  161,  281 
Engine;   see  Sparks;   Machine;  Sjpeed 
Enlistment,    register    of,    as    evidence, 

1102 
Enrolment,   of  a  statute,   whether  con- 
clusive, 903 
of  a  deed;  see  Recorded  Conveyance 
of  a  judicial  proceeding;  see  Judicial 
Record 
Enticement    for    prostitution,    character 
of  complainant  to  show  consent,  138 
other  offences  as  evidence  of  intent, 
308 
Entry,   in  a   book,   to   aid   recollection; 
see   Recollection 
made  by  a  public  officer;  see  Public 

Document 
in    docket    or    minutes;    see   Judicial 

Record 
as   a   statement   of    facts   against    in- 
terest; see  Against  Interest 
made  in  the  course  of  business;  see 
Regular  Entries 
Eaui vocation  in  a  document,   1978 
Equity,   rebutted  by  declarations  of  in- 
tent, 1982 
procedure   in;   see  Chancery 
rules  in,   distinguished  from   rules  at 
law,  8 
Erasure,  expert  testimony  to,  1491 
Error,   impeaching  a  witness;   see  Con- 
tradiction 
of   ruling,    as   ground    for   new   trial, 
102 
Escape,  as  evidence  of  gruilt,  652 

reiusal  to,  as  evidence  of  innocence, 
294.  665 
Escrow,  shown  by  parol  evidence,  1888, 

1Q08 
Estoppel,    distinguished    from    an    ordi- 
nary admission,  635 

from   a   judicial   admission,   2140 
Evidence,  defined.  1 

distin^iished     from    substantive    law, 

and  pleadinj?.   3 
rules    of.    whether    alterable    by    the 
legislature,  31 
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Evidence  —  Continued 
admissible    for    one    parpoae    fast  r 

for  another,  42 
conditionally  on  other  facts  irj-*. 

shown,   45 
even  after  jury  has  retired.  . 
explaining  awav,   117 
inadmissible,  when   received,  is  e<>! : 

justify  other  inadmissible  ericr--- 

46 
offer    of   and    objection    to,    mc-Jf 

making,  60-93 
motion  to  *  strike  out,"  82 
ruling  upon  an  objection  to,  94 
erroneous   exclusion    cured   by   a^» 

^  quent    admission,    90 
circumstantial    and     testimomaJ. 

tingutshed,  107 
circumstantial  may  be  proved  by  :- 

cumstantial,   122 
presence  of  articles  as  corroborxtisc 

197 
what  is  "  corroborative,"    1520 
fabrication    of,    as    indicating    gu 

654 
to  be  weighed  by  probability,  not  p**^ 

sibility,  265 
failure    to    produce,    as    indicatis£  : 

weak  case,  658 
length  no  ground  for  exclusion.  T' 
order  of  presentation,   1352 
in  rebuttal,  advanced   by  anticinan  - 

1353 
manufacturing,  1213 
"  best  evidence  "  rule,  746 
primary  and  secondary,  746,  822,  s-* 
prima  facie,  2002 
sufficient  for  jury,  2002 
motion  to  exclude  all,  2006 
preponderance  of,  2027 
procured  by  illegal  search  or  seifirt 

1738 
demurrer  to,  2006 
judge's  right  to  determine  safficiecc. 

and  admissibility,  2101 
order  of,  in  general,   13  52 
illegally  obtained,   1656 
order  of  topics  of,  in  trials;  see  Ex 

amination 
primary;  see  Best  Evidence;  Orifrrni 

Document 
conclusive;  see  Conclusiveness 
weight  of  ;  see  Weight 
circumstantial;   see  Circumstantial 
see  also  Offer 
Examination  of  Premises,  chattels,  ctc; 

see    Discovery;    Party's    Privilege; 

Real  Evidence 
Examination  of  Witness 
I.  Before  a  Magistrate 

magistrate's     report     of     former 
testimony,      whether      reqntrel 
890,  902 
whether  admissible.  1137 
former  testimony  before,  without 
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amination  of  Witness  —  Continued 
dying  declaration  under  oath,  963 
testimony  proved 

by  magistrate's  report,  1137 
'   by  stenographer's  notes,  1139 
see  also  Deposition 
[I.  Right    of    Cross-examination;    see 

Cross-examination,   I 
[II.   Order  of  Examination  at  Trial 

(a)  in  general 

trial    court's    discretion    controls, 

1352 
length  of  time  immaterial.  1350 

(b)  putting  in  the  case  at  large 
case  of  proponent  in  chief 

order  of  topics,  1353 
party   testifying  first,    1353 
facts    conditionally    relevant, 

1360 
matter    without    prima    facie 

relevancy,   1360 
rejected  matter  later  relevant, 

1360 
irrelevant  questions  on  cross- 
examination,  1360 
reading  documents,   1372 
case  of  opponent  in  reply,  1362 
calling  witness  during  proponent's 

case,    1362 
case     in     rebuttal,     in     general, 
1365 
before  opponent  closes,   1362 
limitations  on  evidence  in  rebut- 
tal.  1365 
anticipation   of   case   in    rebuttal, 

1365 
case  in  surrebuttal,  1366 
later  stages,   1366 

(c)  after  case  closed 
one  case  closed,   1367 
evidence     admitted      after     case 

closed,   1367 
both  cases  closed,  1367 
argument  begun,  1367 
charge  ^iven,    1367 
jury  retired,  1367 
verdict  rendered,  1367 

(d)  examination    of    a    witness    on 
the  original  call 

direct  examination,  1372 

putting  in  documents,  1372 
cross-examination,   1372 
postponement,   1372 
two  or  more  opponents,  1372 
offering  documents,  1372 
putting    in    one's    own    case, 
1376 

see  also    Cross-Examina- 
tion 
whose  is  the  witness,  1378 
re-direct  examination,   1379 
re-cross-examination,  1380 
later  stages,  1380 

(e)  recall 

for  re>direct  examination,   1381 
for  re-cross-examination,   1381 


Examination  of  Witness  —  ConHnued 
IV.  Sundries 

effect  of  death  or  illness  prevent- 

ing  cross-examination,  922 
refusal    to    answer    on    cross-ex- 
amination, 924 
non-responsive  answer,  925 
of    opponent    or    witness    before 

trial;  see   Discovery 
at    a    former    trial,    used    to    aid 

recollection;  see  Recollection 
mode    of    putting    questions    on; 
see    Question    to    a    Witness; 
Cross-examination 
see  also   Direct   Examination 
specific  topics  on  direct  examina- 
tion; see  Direct  Examination 
specific   topics   on    cross-examina- 
tion ;   see   Cross-examination 
confession   made  under  oath  on; 

see  Confession 
of  a  party  as  witness;  see  Wit- 
ness 
admissibility    of    prior    examina- 
tion;   see    Deposition;    Former 
Testimony 
Examined  Copy;  see  Copy 
Exception   to    a    ruling   upon   evidence, 
mode  of  taking,  97 
bill  of,  must  exhibit  grounds  of  objec- 
tion, 83,   100 
purpose  of  an,  97 

distinction  between  objection  apd,  97 
must  be  in  writing,  99 
must  be  immediately  after  ruling,  98 
what  formal  statement  of,  must  con- 
tain. 100 
bill  of,  as  evidence  of  testimony,  1138 
Excitement;      see      Mental      Condition, 
Declarations    of;    Spontaneous    Ex- 
clamations 
Exclamations  of  pain  or  suffering,  1202 

as  res  gestte  of  violent  injury,  1202 
Execution  of  Document 
In  general 

general  principle.   1591 

proof  not  needea  when  execution 

admitted,    1596 
rule  of  presumption,  1604 
I.  Modes  of  proving  Execution 

(a)  by  age 

general  principle,  1608 

thirty  years  old,  1609 

periods    between     which    age     is 

reckoned,   1609 
natural  custody,  1611 
unsuspicious  appearance,   1612 
possession  of  the  land,  1613 
recorded    deeds    and    old    copies, 

1614 
authority  to  execute,  1617 
kinds  of   documents,    1618 
attesting  witness  dispensed  with, 

870 

(b)  by  contents 

in  general,   1620 
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Eaenition  of   Docament  —  Continmfd 

illiterate's  letter;  typewriting. 
1620 

printed  matter,  1621 

postmark;  brand,   198.   1593 

reply-letter  by  mail.   1625 

reply-telegram,  1626 

reply-telephone.  412.   1594 

identity  of  name.  2082 
(c^  by  official  custody 

judicial  records  and  files.  1630 

sundry  official  records.  1630 
jCiJ  by  seal 

general  principle.  1633 

statutory  regulation,  1633 

seal  of  State,   1638 

seal  of  court  or  clerk.  1639 

seal  of  notary,  1640 

sundry  official  seals.   1641 

official  signatures.  1642 

official  title.  1635 

corporate  seal.  1643 
(e)  by  other  modes 

by  handwriting;  see  Handwriting 

by  possession,   203 

by  parties'  belief.  293 

by   opponent's  admission,    1597 

by  spoliation.   1597 

by  sundry  circumstantial  evi- 
dence. 1596 

by  presumption,  1604,  2069 

by  attesting  witness;  see  Attest- 
ing Witness 

by  certificate  of  acknowledgment; 
see  Certificate 

by  certified  record-copy;  see  Cer- 
tified Copy;  Recorded  Convey- 
ance 

of  a  will,  by  testator's  belief.  293 
by  testator's  expressions.  1218 
by   record    of   probate.    1118. 
1160 
II.  Sundry   rules 

production  required,  even  though 
execution   is   presumed,   757 

execution  must  be  proved,  though 
original  is  lost,   1601 

execution  provable,  without  pro- 
ducing original,  800 

order  of  proof  as  between  exe- 
cution and  loss,  758 

calling  the  attesting  witness;  see 
Attesting  Witness 

writer  not  a  preferred  witness,  897 

written  statements  against  inter- 
est, 978 

pedigree   entries,   997 

showing    document    to    opponent 

before    cross-examination,    1345 

Execution    of    Judgment;    see    Judicial 

Record;   Shcrifr 
Executive,    acts    of,    proved    by    certi- 
fied copy,    1152 

by  printed  copy,  1164,  1622 
privilege  of,   in  substantive  law.   1849 

as  witness,   1850 

not  to  attend  court,  1688 


Ejcecutor,  admiaskms  of,   696,  68S 
rebutting  int^^ition   of  gift  to.  I^^. 
waiver  of  client's  privilege  by.  > 
of  patient's  pnvileflc  by. 'l-" 
Exmbition  of  weapons,    bloody  cL-  - 
etc.,   to  jury,    731 
of   corporal    injuries    in    civil   a.-* 

731 
of  indecencies,  732 
Existence  of  whole  inferred  froB  :  ' 
342 
concurrent,   342 
Ex    parte    proceedinca,    mles    ia.    i.- 
tingttisbed.  8 

see  also  Affidavit-    Depositios 
Expectancy  of  life;  see  Life 
Expediente;   see  Deed 
Expenses  of  witness,  tender  of.  le<K 
amount  of,   1681 

expert  witness,    1683 
Experience,  capacity  of,  378 
observation     and     knowledse     dx^ 
guished.    400 

Srade  of,  necessarv,  379 
etennined  by  judge.  381 
expert    testifving    to    another's    cjc 

petency.   1470 
method  or  securing  unbiassed  exTe'?> 

1991 
qualification  of.  .on  value.  422 
impeaching   of   witness    for    lack  c:. 

Experiment,    as    evidence    of    placr -.r 
crime,   267 
distinguished   from   observatioa.  3-F 
of  the  quality  or  condition  of  a  tb-:^ 

345,  404 
to  test  a  witness'  knowledge  or  ib. 

558-562 
as  allowable  in  court,  730,  732 
Expert  Witness 

1.  QwUiUcations 

general  requirements,   378,  KID 

stating    the    grounds    of    onibas. 
402 

foreign  law,  383,  408 

custom  and  usage,  383 

value.  422 

medical    matters     (sanity,    Uooi 
etc.),    384.    408 

handwriting    and    paper    mxfztj. 
385,    418,    420.    1481-1488 

sundry  topics  of  testimony.  .^' 

mode   of   securing   unbiassed  ex 
pertSj  1991 

reputation     to     prove     qualifica- 
tions.  1078 
see   also   Knowledge;    Pfapi 
cian 

2.  Impeachment 

by  another  escpert,   1470 

by  cross-examination  to  instance! 

of  unskil  fulness,  559 
by     contradiction     on     psrticabr 

facts,   570.  577 
by  reputation.  1078 

set  also  Impcschaiene;  Cro» 
cxamiaatioa,  IV 
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cpert  Witness  —  Continned 
3.    Sundries 

failure  to  call,  as  evidence  of  a 

weak  case,  o60 
cross-examination    to   other    sales 

as  evidence  of  value,  357 
comparison    of    handwriting    by, 

1488 
proving    voluminous    records    by 

summary,  782 
testimony    to    forgery    of    bank- 
note,   897 
may    testify    from    both    observa- 
tion  .  and    .hypothetical     ques- 
tions,   1417 
hypothetical     questions     to;     see 

Hvpothetical   Question 
testimony  by  quotation  of  scien- 
tific books,    1177 

tested    on    cross-examination, 
1177 
opinion  of,  as  to  cause  of  condi- 
tion.   1463 

on      alterations,      date,      de- 
cipherment^   erasures,    for- 
geries,       imitation,        ink, 
paper,  spelling.    1491 
inspection  of  mjured  person  by, 

1704,     1991 
limitation  of  number  of,  1401 
psychological,     to     test     witness* 

credit,   560,   565 
judge  may  select  and  call.  1991 
amount    of    fee    demandable    by, 

1682 
see  also  Opinion  Rule;   Fees 
Lxplanation,  logical  principle  of,   117 
of  traces  of  blood,   197 
of  presence  of  incriminating  articles, 

197 
of  flight  as  evidence  of  guilt,  664 
of  possession  of  stolen  g[oods,  1245 
Explosion,  cause  of,  as  evidenced  by  its 

effects.   340-355 
Ex.    post    facto   law,    prohibition    of,    as 

affecting  rules  of  evidence,  31 
Express   package,    delivery    of,    as    evi- 
denced by  course  of  business,    172 
Extortion,  other  offences  as  evidence  of 

intent,    309 
Extrinsic   Testimony,    rule   for,    as   dis- 
tinguished   from   cross-examination, 
500 
to  prove  bias  of  a  witness,  532 
to  prove  crimes  or  other  misconduct 

or  a  witness.  550 
to  impeach  witness,  552 
to  prove  errors,  567 
to   prove   self-contradiction,    575 
Eye-witness,   called   bv   the   State,    may 
be  impeached,  515 
of  a  crime,  required  to  be  called,  1534 
preferred  in  various  instances,  897 
required  in  bigamy,   1537 
in  criminal  conversation,  1537 
not    required   when    proof   is   by   ad- 
missions of  marriage,    1542 
not  required  in  civil  cases,  1542 


Eye-witness  —  Continued 
marriage    celebrant's    certificate    &ot 
preferred  to,  1543 


Fabrication   of  evidence,   as   indicating 

guilt,  654 
Fact,   law  distinguished  from,   1 
not     in     issue,     distinguished     from 

facts  not  admissible,  3 
meaning  of  "collateral."  120 
external,  as  evidence,  215 
a  feeling  is  a,   1200 
presumption  of,  2012 
jury  or  judge  to  determine,  2100 
Factory;     see     Employee;     Negligence; 

Premises;    Machine 
Factum   probandum,   distinguished  from 

factum    probans,    3 
Failure   to   prosecute  or   coim>laln,   657 
to  produce  evidence,  658-662 
to  object  to  evidence,  90 
to  speak  or  claim,  as  a  self-contradic- 
tion, 588 
as  an  admission,  666 
to  reply  to  a  letter,  as  an  admission, 
671 
Falsa  demonstratio  non  nocet,  1983 
False  Arrest;  see  Arrest 
False  Claim,   of  cause  of  action,  mode 
of  evidencing  intent,  307 
as  impeaching  a  witness,  544 
False   Pretences;  see  False  Representa- 
tions 
False    Representations,    repute    as    evi- 
dence of  knowledge,  285 
other    false    representations    as    evi- 
dence of  intent,   303 
Falsehood,  as  evidence  of  guilt,  654 
as  impeaching  a  witness,  544^  573 
Falsity,  by  party  in  course  of  litigation, 
654 
knowledge    of,    in    similar   acts,    302, 

303 
in  value  of  importations,  307 
of  statement  not   admissible  to  show 

statement  not  made,  325 
of  representations  as  to  credit,  285 
as  impeaching  a  witness;  see  Contra- 
diction;   Falsus    in    uno;    Perjury; 
Self-contradiction 
Falsus  in  uno,  general  principle,  573 
falsity   must  be   wilful  and  material, 
573 
Family,  insanity  of,  as  evidence,  263 
Family   History,    statements   about,    ex- 
ception to  the  Hearsay  rule,  980 
death  of  declarant,  981 
ante  litem  motam,  983 
declarations  by  non-relatives,  987 
by  neiffhborhood-reputation.   984 
by    different    sorts    of    relatives, 
988 
proof  of  relationship,   991.   989 
illegitimate  child,  990 
own  age,  994 
identification  by,  293,  334,  991 
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Family  Hiatory  —  C«i»hi»«rrf 
form    of     declaration     (Bible,     will, 

etc.)»   992 
proving  the  writing,  997 
place  of  birth,  death,  etc.,  995 
issue  of  pedigree,  996 
age,  other  modes  of  proving;  tt€  Age 
ancient    deed's    recital    of    pedigree. 
1040 
Family  Relationship,  as  biassing  a  wit- 
ness, 536 
Father,     reputation     of,     as    mitigating 
damages  in  seduction,   157,  239 
presumed  instead  of  son,  from  iden- 
tity of  name,  2082 
statements  of,   to  evidence  pedigree; 

set  Family  History 
testimony  to  bastardy.  398,  1521 

s€€    also    Bastardy;    Legitimacy: 
Mother 
Federal    Law,    conflict    between    State 
law   and,    21 
judicially  noticed,  2132 
requiring   fuU   faith  and  credit.   1160 
Feelings,  expressions  of,   1201,  1212 

see  also  Bias  .        .         , 

Fees    of    witness,    tender    in    advance, 
1680 
amount  of,  1682 
expert  witness,  1685 
Fellow-servant  J   see  Employee  ^ 
Felony,    as    disqualifying    or    impeach- 
ing  a    witness;    see    Conviction    of 

Crime  ,      ,     .  ^     ^ 

Fence,    erection    or   removal   of,    mtent 

shown  by  utterances,   1246 
Fifth  Amendment;   see  Fourth  Amend- 
ment;   Self-Crimination 
Files;     see    Judicial     Records;     Public 

documents  .       ^ 

Fire;   see   Arson;    Sparks;   Premises 
Fire   Insurance;    see   Insurance 
Flight,   as  evidence  of  guilt,  652,   2064 
Flowage    of   water,    other    instances    as 

evidence,    350 
Food,  effect  of,  as  indicatmg  nature  or 

quantity,  352-354  . 

Footprint,  as  evidence  of  identity,  334 

compelling  defendant   to   make,    1739 
Foreign     Language;     see     Interpreter; 

Alien  

Foreign    Law,    when    applicable    sn    its 
rules  of  evidence!    1/ 
distinguished    from   lex   for\.   17 
proved   by   expert    witness,    383,    408, 

1447 
knowledge    of,    as    based    on    study 

alone,  408 
proved  by  treatises.  1173 
statute   proved  without   copy,   829^ 
copy    preferred    to     recollection, 

§29 
proved    by    ofHcial   printed    copy, 
1164,    1622 
crime  by,  not  privileged,  1733 
similarity  of,  presumed,  2091 
judge  or  jury  to  determine,  2115 
not  judicially  noticed,  2132 


_f 


Foreign    Officer,     d< 

1092 
Foreman,    entries    of,    to    aid    srcrV 
tion;   see   Recollection 
character    and     conduct     of.    »  e 
nloyee;  see   Employee 
Forfeiture,    privilege     not     to 

1732 
Forgery,    of    a    will,     charad 

third  person  as  evidence  of.  15' 
dcill   in  handwriting.   «»       '* 

168 
possession  of   nateriala, 

of,  200,  267 
of  evidence,  as  indicating  caBc  r'> 
other  forgeries,  as  evidence  of  istrr. 

302 
forms  of  offence  connected  with,  5^. 
evidence  of  a  motive  for,  326 

of   identity,    334 
proof    of,    without     prodncmg    dec: 

meat,    801 
notice  to   produce  oripnal   docqaae- 

768 
testimony   of   person    whose 
forgcdC   not   required,   897 
proved   by    expert,    897 
of    bank-notes,    evidence    of 
302 
incorporation    proved    by    rep-'-^ 

1087 
affidavit    of  bank-officer,    11  ST 
expert    testimony   to    bandwritrng  r 

1491 
presumed  from  uttering.  2069 
Former  Testimony  offered  in   iaipear^ 
ment,  as  a  self-contradiction.  Ul 
failure   to  mention   facts  in,   as  t.". 
tradiction     of     present     testLJmcz^. 
668,  670 
death,   absence,  etc.,   as  allowiof  iK- 

use  of,  931 
used  as  an  admission,  677 
mafristrate*s     report     preferred.    ?-• 

902 
issues  and  parties  the  same,  919 
mode  of  proving 

judge  s  notes,   1336 
magistrate's     report,     893,     91^ 

1137 
bill  of  exceptions.  1138 
stenographer's  notes,  1139 
juror  s  notes,  1139 
attorney's  notes,  1119 
printed  report.   1181.   1622 
answer    by    referring   to,    of  la 

other.  493 
memorandum  to  aid  recollectior ; 
see  Recollection 
whole    must    be    proved.    1549,    15  s*. 
1563 
may  be  proved,  1576 
Fornication,  under  age  of  consent.  311 
330 
prior     and     sxibsequent     conduct    in. 
330 
see  also  Adultery.  Criminal  Cofr 
versation;    Prostitution 
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foundation,    layioff  a,  .  for   inweaching 
by    self-contradiction;   see  Impeach- 
ment 
for   uaingr  a  copy  of  a  document;    see 

Original  Document 
in  general,  401 
vraiver  of  laying,  401 
must     show    knowledge    founded    on 
personal  observation  by  the  senses, 
405 
Fourth  Amendment 

does    not    prevent   use    of   documents 
and     chattels    obtained    by    search 
warrant,  1738 
as  affected  by   Fifth  Amendment,   on 
admission  of  documents,   1738 
Fraud,  by  a  party  or  agent,  as  evidence 
of  a  weak  case,  656 
transfers  as  evidence  of,  306 
as  evidence  of  intent,  307 
similar  acts  of,  307 
confession  obtained  by,  714 
as  impeaching  a  witness,  544 
privilege    against    self-crimination    in, 

1732 
not  all  civil  fraud  is  criminal.  1732 
making  acts  voidable,  1913 
under  the  parol  evidence  rule,    1927, 

1936 
degree  of  proof  of,  2027 
presumed   from   grantee's  confidential 

relations,  2047 
in  insurance;  see  Insurance 
Frauds,     statute    of;      see    Statute     of 

Frauds 
Fraudulent     Transfers,     other    transac- 
tions as  evidence  of  intent,  306 
admissions  of  debtor  or  creditor,  692 
opinion  evidence  of  intent,  1458 
presumptions  applicable  to,  2048 
Fnght  of  horses,  as  evidence  of  dan- 
gerous object,  355 


Gaming,  other  acts  as  evidence  of  in- 
tent, 314 
advertisement,    or    possession    of    ap- 
paratus  or    license   as   evidence   of 
plan,  267 
premises  leased  for,  proved  by  repute 

of  house,  286 
conclusive  evidence  of,  under  statute, 
906 
Gas;   see  Nuisance 

Genealogy    proved    by    family   hearsay; 
iff  Family  History 
proved  by   reputation   of  community; 
see  Reputation 
General  Character;    see  Character 
General  Interest,  matters  of;    see  Rep- 
utation 
Genuineness,  of  a  document;    see  Doc- 
ument 
Gestation,   intercourse    within   the   time 
of.  in  bastardy,  191 
in  adultery,  2080 


Gesture,   as  a  mode  of  expression   for 

a  witness,  479 
Gift,  plans,  as  evidence  of,  184 
declarations  of  intent  to  evidence  a. 

1208 
words  accompanying,  1246 
see  also  Deed 
Girl;    see  Child;    Rape;    Seduction 
Good   Faith;    see  Knowledge;     Motive; 
Intent 

Goods;    see  Chattels;    Business;    Value 
Government,  land-grant  of:    see  Deed 
records  of;    see  Public  Document 
privilege  for  communications  to,  1837 
Grand  J[ury,  witnesses  before,   indorsed 
on  indictment,   1327 
right  to  compel  answers,  1731 
testifying  before,  as  a  waiver  of  priv- 
ilege, 1751 
privilege  for  vote  and  opinion.  1830 

for  witness*  testimony,   1834 
cessation  of  privilege,  18J4 
admissions     before,     not     privileged, 

1836 
not  to  impeach  indictment,  1947 
Grant,  presumption  of  lost,  2069 
of  land,  from  government,  781,  791 
see  also  Deed;   Grantor;  Grantee 
Grantee 

from  an  insolvent,  lunatic,  thief,  etc., 
repute  as  evidencing  knowledge  of, 
285  -^ 

grantor's     admissions,     used     against, 

692 
producing  original  deed  of.  781 
utterances  in  possession,  used  against 

creditor,  1249 
deed    delivered    in    escrow    to,    1888, 

1908 
presuming     fraud     from     confidential 

relations  of,  2041 
presuming  identity   from  name,   2082 
Grantor,  admissions  of.  692 
declarations  of,  to  show  intent,   1208 
opinion     testimony     to     capacity    of, 

1454 
burden  of  proof  of  sanity  of,  2041 
see  also  Grantee 
Guardian,  admissions  of,  686 

personal    liability    of    one    who    signs 
as,  1934a 
Guilt 
conduct  when  under  arrest  to  show, 

650,  652,  668,  670 
evidenced  by  concealment.  652 
by  bribery,  654 

by  fabrication  of  evidence,  654 
by  destruction   of  evidence,  654 
by  flight,  664 
by  escape,  652 
negatived   by   refusal   to  escape,   294, 
665 

see    also    Defendant;     Conscious- 
ness of  Guilt 
Guilty,    plea    of,    as   admission   in   civil 

case.  683 
Gun;    see  Weapon 
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Habeas  Corpus  ad  testiHcondum,  1663 
Habit,  as  evidence  of  doing  an  act,  170 
distinguished   from   character,    170 
of  private  |»erson,  172 
of  commercial  house,  172 
of  express  carrier,  172 
of  telegraph  company,  172 
as  evidence  of  not  doing  an  act,  174 
of  recording,  174 
particular  instances  to  evidence  care- 

ful  or  careless,  228,  316 
as  evidence  of  marriage,  293 
of  other  persons,  as  evidence  of  care, 

3S5 
as  a  source  of  aiding  recollection  of 
a  witness,   433 
see  also  Custom 
Habitual  Criminal,  prior  convictions  as 

increasing  sentence,  222 
Handwriting 

I.  Style  of,  to  evidence  authorship  of 

a  document 
general  theorv,  175,  321 
jury's  perusal  of  specimens, 
kinds  of  documents,   1488 
press-copies,   1485 
photographic  reproductions, 

484,   1465,   1485 
mode  of  proving  genuine,   1483 
see  also  Typewriting 

II.  QuaHUcations  of  Witness  to 
iz)  %n  general 

by  experience,  385 

(b)  by  seeing  the  person  write,  419 
number  of  times,  419 

how  long  beforehand,  419 
quantity  of  writing,  419 
specimens  written  after  suit  begun, 
419 

(c)  by   seeing   known    genuine   docu- 
ments, 420 

exi>ress  or   implied  admissions,  420 
acting  on  the  document,  420 
correspondence  seen,  420 
clerks  seeing  accounts,  etc.,  420 
custodian  seeing  records,  etc.,  420 
bank-notes  and  paper  money,  420 

(d)  by  expert  comparison  of  hands 
lay  witness  excluded,   1479 

exception     for     ancient     docu- 
ments,   1477 
refreshing   the   memory,    1478 

(e)  expert  testimony,  whether  admis- 
sible, 1480 

selection  of  specimens,   1484 
specimen  conceded  genuine.   1480 
genuineness  left  to  court,   1480 
specimens   limited  to   documents  in 

case,   1480 
studying  the  specimens,   1480 
photographic  copies.  484,  1480 
kind  of  skill   required,    1480 
mode  of  proving  si>ecimens.   1480 
giving  the  grounds  of  belief,   1487 
submitting    the    specimens    to     the 

jury,   1488 


Handwriting  -^  ConHnned 

testing   on   cross-examination,     141' 
III.  Sundry  Topics 
proof  of,  by  admissions.    14S3 
ink^  paper,  spelling,  etc.,    1491 
deciphering  illegible  wntinc    1491 
imitations,  forgeries.   1491 
normal  or  disguised,   1491 
erasures,   alterations,    1491 
time  of  writing.  1491 
defendant's    dcill    in    imitating    %• 

evidence  of  for^ry,   168 
reference  to.  in  aid  of  recollectioa. 

see  Recollection 
effect  of  proving  attesting  witne^^' 
or   maker's   hand;     see   Attestioc 
Witness 
Health,    as    evidenced    by    appearance. 
246 
prior  condition  of,  250 
witness*     experience     as      qualifying 
him,   384 
Hearing  a  sound,  instances  of,  354 
Hearsay,    as    the    basis    of    a    witness* 
knowledge,  405,  409 
knowledge   founded  on,   exceptiooallr 

admitted,  406-412 
official  records,  407 

scientific  instruments  and  tables,  40A 
execution     and     contents     of     doca 
ments     not     personally      obaerredL 
410 
testifying    to    own    age,    or    another') 

name,  411 
conversation       through       interpreter. 

128\C| 
informafion  over  telephone,  412 
nature  of,  910 
Hearsay  Rule 

I.  General  Principle 

II.  Exceptions  to  the  Rule 

III.  Rule     not     applicable     (Res 
Gesta) 

IV.  Rule    Applied    to    Court   of- 
ficers 

I.  General  Principle,   910 
(a)  cross-examination,  right  of 
theory  and  art,  913 
opportunity,     equivalent    to    actual 

cross-examination,  917 
sundry  tribunals,  914 
coroner,  914 

committing  magistrate,  914 
deposition,  916 
notice,   916 
plural  Uking,  916 
statutes,  916 
afndavit,  918 

issues  and  parties  the  same,  919 
either    party    may    use    deposition. 

921 
insufficiency    of    cross-examination. 
922 
witness*  death  or  illness.  922 
witness'   refusal   or  party's  de- 
fault, 924 


non-responsive  answer,  925 
sundries,  927 
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Iea.rs«iy  Rule  —  Continued 
(l>>     confrontation,  right  of 

a.'bsent   witness'   testimony,   in   gen- 
eral. 928 
constitutional  requirement,  929 
'writness  unavailable  in  court,   930 
deceased,  931 
out  of  jurisdiction,  932 
not   found,  933 
ill,  935 
imprisoned,   936 

Srivileeed,   936 
eyond   statutory   distance,   937 
insane,  938 
disqualified,  938 
proving  the  excuse,  940 

iNritness  present  in  court,  941 

rule  not  applicable,  942 

exceptions  to  the   rule  of  confron- 
tation, 945 
XI.  Exceptions   to    the   Rule,   general 
principle  of,  950 

declarant    must    have    usual    testi- 
monial  qualifications,    950 

di^ualification    of    declarant;     see 
Declarant 

of   spouse;     see    Marital    Rela- 
tionship 
of  oath  capacity;    see  Oath 

dying  declarations;  see  Dying  Dec- 
larations 

facts  against  interest;    see  Against 
Interest 

pedi^ee    statements;     see    Family 
History  . 

attesting     witness;      see    Attesting 
Witness 

entries   in   the   course   of  business; 
see  Regular  Entries 

private    boundaries;      see    Bounda- 
ries 

ancient   deed-recitals;     see   Recitals 

deceased    persons    in    general;     see 
Deceased  Persons 

reputation ;     see   Reputation 

puolic-    documents,  ^  official      state- 
ments;    see   Public    Documents 

scientific      books;       see      Learned 
Treatises 

price-lists,     directories,     etc.;      see 
Commercial  Lists 

affidavits;    see  Affidavit 

voter's  statements;    see  Voter 

mental     condition,     physical     pain; 
see  Mental  Condition 

res  gesta;    see  Res  Gestx 
III.  Rule  not  applicable  (Res  Gesta), 
1240 

fact  of  utterance  in  issue,  rule  not 
applicable,  1240 

truth  of  utterance  in  issue,  rule  ap- 
plicable, 1240 

(a)  words  a  ^art  of  the  issue 
contract,  libel,  etc.,  1242 

(b)  words  a  verbal   part   of  an   act, 
1245 

general  principle,  1245 

acceptance,     advancement,     agency. 


Hearsay  Rule  —  Continued 

consideration,    conversion,    dedi- 
cation, 1246 
delivery,  entry,  gift,  larceny,  loan, 

payment,   sale,   sundries.    1246 
possession,     in     prescriptive     title, 
1247 
in    presumption    of    ownership, 
696.  1249 
accused    found    with    stolen    goods, 

1250 
testator  revoking  a  will,   1222 
bankrupt    evading    creditors,    1251 
domicil,   1253 
(c)  words  used  as  circumstantial  evi- 
dence, 1255 
in  proving  search  for  lost  document, 
762 
third    person's    knowledge,     belief, 
diligence,     good      faith,     motive, 
reasonableness^     sanity,     vicious- 
ness,  etc.,    1256 
speaker's  state  of  mind,  1257 
identifying  a   time,    place,   or   per- 
son, 1258 
impeaching   a   witness   by   self-con- 
tradiction, 575,   1259 
IV.     Rule   applied  to  Court  OMcers; 
see  Juror;    Judge;    Counsel;   In- 
terpreter 
Height,    as   evidenced   by   other    condi- 
tions or  effects,  342,  350,  355 
Heir,  admissions  used  against,  688 
Heredity  of  illness,  as  evidence,  248 
of  insanity,  263 
inference  from,  168 
Highway,     evidencing    owner's    knowl- 
edge of  danger  of,  284 
repairs,    as    evidence    of    negligence, 

649 
condition    at   another   time   or   place, 

as  evidence  of  defect,  340 
injuries  of  other  persons,  as  evidence 

of  defect,  353 
similar    precautions,    as    evidence    of 
safety,  355 
see  also  Dedication 
History,  Books  of,  used  in  evidence 
as  representing  reputation,   1062 
as  scientific  treatises,   1170,   1175 
judicially  noticed,  2135 
Homicide,  character  of  deceased  in,  to 
evidence  self-defence,    141,   278 
moral  character  of  deceased  in,   1469 
accused's     threats,     as     evidence    of, 

177 
deceased's  threats,  hs  evidence  of  ag- 
gression. 182,  279 
survival  of  alleged  deceased,  as  neg- 
ativing corpus  delicti,  193 
threats  of  a  third  person,  as  evidenc- 
ing innocence  of  the  accused,   194 
suicidal    plans    of    deceased,    as    evi- 
dencing innocence   of  the  accused, 
195 
possession  of  booty  or  tools,  as  evi- 
dence of,  200 
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Homicide  —  Conttnutd  , 

traces  of  blood,  etc.,  as  evidence  of, 
197 

acts  of  violence,  on  an  issue  of  self- 
defence,  225,  280 

conduct  as  evidence  of  accused  s  san- 
ity, 252.  256       ^  u         J 

other  acts   of   violence,   to   show   de- 
fendant's intent,  312 

intrigue   of  wife-murderer  with  para- 
mour as  showing  motive  for,  187 

circumstances  showing  a  motive,   325 

conduct  as  evidence  of  malice,  329 

weapon^  clothing,  etc.,  as  evidence  of 
identity,  334 

dying  declarations  in,  952 

marital  privilege  in,  1723 

burden   of    proof   of   self-defence    in, 
2066 
Horse,  character  of,  as  evidence  of  be- 
havior, 151  ,    , 

fright   of,   as   evidence   of   dangerous 
object,  284,  355 

pedigree  of,  1180 
see  also  Animal 
Hostility  of  deceased  shown  by  details 
of  prior  quarrels,  329 

former,    of    witness;      sec    Impeach- 

see  also  Deceased  by  Homicide 
House;    see  Premises;    Propcrtv 
House  of  Ill-fame,  character  of,   163 
character  of  inmates  of,  163 
other    acts,    as   evidencing   character, 

233  .  .^ 

as  evidencing  intent,  314 
provable  by  reputation,   1078 
Husband,   testimony   of,   as   disaualified 
or    privileged;     see    Marital    Rela- 
tionship 
notice     to,     as     evidence     of     wife  s 

knowledge,  277 
admissions  of,  against  wife,  687,  697, 

statements  of,   to   evidence   pedigree; 
see  Family  History 

expressions    of    affection    or    dislike, 
1212  ,  ._,      ^ 

motive    or    desire    of,    to    get    rid   of 
wife,  215 

communications    by    or    to,    as    privi- 
leged;   see  Marital^  Relationship 

presumption  of  coercion  by,  2065 

see    also    Criminal    Conversation; 
Homicide 
Hypnotism,    showing    influence    of,    on 

witness,  558 
Hypothetical  Question 

general   throry,    1416  .         „ 

as      usurping  province  of  jurv.     14lo 

when  allowed  or  required,  1417 

may  be  put  only  to  expert,  1419 

form  and  scope,  1420 

abuse  of,  1421 

all  undisputed   facts  need  not  be  in- 
cluded in.  1421 


>,j  " 


Identitjr 
as  evidenced  by  traces,  of 
other  party,   196.    197 
by  other  erimes.   335 
by     family     history     or     bear-: 

293,  991 
by  voice,  404 

over  telephone,  412,   159* 
by  stature,  404 

condition  of  light  as  afTedin^  .*' 
by  appearance,  404.   730 
by    witness'     former     rccogni*  - 

443,  619 
by  photograph.  404,  480.   714 
by  footprints,  1739 
by  placmg  hat  on  accused's  hc^' 
1739 
of  voice,  as  shown  by  utterance,  r^' 
of    person,    place,    chattel,     etc.    ^ 

general,  333 
by  clothing,  333,  404 
of  brand   or   mark  on   stock   or  tir 

her,  198,  1593 
of  maker  of  attested  docanent.  ^?~ 
of  a  time  or  place,  as  daown  by  =' 

terances,  12^8 
opinion  testimony  to,   1464 
of    document,    shown    Hy    ink,    Pape- 
ete, 1491 

original  required,   796 
presumption     of,     from     identity    d 
name,  2082 

of  fi[rantor  or  grantee,  2082 

of  signer  of  affidavit  in  chancer, 

2082 
of  one  convicted  of  crime.  2C^ 
of  party  to  marriage,  2082 
of  names  in  tracing  title,  20<r 
Idiot;     see   Sanity;     Interpreter;    Wn 

ness;    Oath 
Illegalitv  in  obtaining  evidenc*.  cot  t<) 

exclude  it,  1656 
Illegible  Document,  production  of  oris 
inal,  781 
expert  testimony  to,  1491 
verbal  precision  in,  1566 
Illegitimacy,   character   of   third  per5c« 
as  evidence,  151 
adultery,  as  evidence  of.  193,  207 
non-access,  as  evidence  of,   193 
as  evidenced  by  family  hearsay;    sef 

Familv  Histonr 
by  neighborhood-reputation,   1069 
see  aJao  Legitsmacy;     Bastardy 
111- fame,   house  of;    see   House  of  ill- 
fame 
Illiterate,    signature    by    mark,   whether 
idenHfiable,  418 
as  attesting  witness,  886 
Illness,   test   when   evidence   is  offerri 
of,  as  result  of  eating  certain  f<v'\ 

117 
as  evidenced  by  appearance,  346.  3^0 
prior    and    subsequent    condition    of, 
250.  340 


522 


INDBX    or    TOPICS 
[Numbers  refer  to  sections  §§] 


sss  —  Continued 
insured's  knowledge  of,  as  evidenced 

t>y  declaration,  290 
symptoms,    as     indicating    cause    of, 

352 
-witness*  experience  in,  as  qualifying 

liim,  384,  408 
a.s    impeaching  a  witness,  526,  570 
afcs    excusing  absence  of  attesting  wit- 
ness^ 875 

of  deponent,  935 

of  declarant  of  facts  against  in- 
terest, 967 
of  maker  of  regular  entries,  1003 
of  witness  summoned,   1686 
as     excusing    lack    of    cross-examina- 
tion, 922 
expressions  of  suflFering  in,   1201 
privilege  for  communications  to  phy- 
sician,   1855 

see      also      Physician:       Poison; 
Health 
nbecile:    see  Idiot 
xivnaterial,    distinguished    from    incom- 
petent and  irrelevant,  71 
ni materiality    of    evidence,    cured    by 
other  immaterial  evidence,  46 
see  also  Irrelevancy 
mmunity, 
to    witness,  destroys  privilege  against 

eelf-crimination,   1754 
-virhat  disclosures  entitle  a  witness  to, 

under  statute^  1754 
mode    of    obtaining,    under    statute, 
1754 

before  judicial  officer.  1754 
before  administrative  officer.  1754 
testimony  before  grand  jury,  1836 
of  witness,  from  arrest,  1671 
[mpeaching  one's  own  instrument,   for- 
bidden, 377 
[mpeacbment  of  a  Witness 

(a)  tteneral  principles,  500 

point  where  party  becomes  witness 
for  impeachment,   1378 

(b)  persons  impeachable ^  501 
hearsay  witnesses   (dying  declarant, 

attesting- witness,   etc.),   501,   960, 

1001 
attesting  witness,  1001 
accused  as  witness,  501 , 
impeaching  an   impeaching  witness, 

503 
one*s  own  witness,  504 

general  principles,  504 
y  immoral  character,  505 

by    bias,    interest,    or    corrup- 
tion, 506 

by  bribery,  506 

by  prior  self-contradiction,  507 

by     contradiction     with     other 
witnesses,   508 

who     is     one's     own     witness, 
509 

unused  deposition,   510,  511 

witness   called   by   judge,    509, 
515 


Impeachment  —  Continued 

opposing  party  as  witness,  513  . 
co-party     witness     against     co- 
party,  514 
necessary  witness,  SIS 
using     opponent's      deposition, 
510 
book    of    remlar    entries   by   clerk 

or  partv,  1009,  1031 
expert  witness  and  scientific  books. 
1177 

(c)  moral  character  in  general,   518 

Esneral  principles,  518 
nd  of  character,  518 
specific  traits,  520 
witness     and     party     distinguished, 

519 
time  of  character,  522 
Dlace  of  character,  523 

(d)  insanity,  etc.,  523 
insanity,  524 
intoxication,  525 
disease,  526 

affe,  526 

morphine  habit,  526 
defect  of  speech,  526 
religious  belief,  527 
race,  527 

(e)  experience,  558 

(f)  bias,     interest,     and     corruption, 
modes  of  evidencing,  532 

general  princi|)les,  532 
cross-examination,  533 
demeanor  as  evidence,  534 

(g)  bias      from     circumstances     and 
conduct.   535 

relationship     as     evidencing     bias, 

536 
pecuniary    relations    to    show    bias, 

536 
details  of  a  quarrel,  538 
preliminary  inquirv  to  witness,  539 
opinion  as  to  another's  bias,  1458 
see  also  Bias 
(h)  corruption,  541 
willingness      or      offer      to     swear 

falsel/,  541 
confession  of  false  testimony,   541 
attempt  at  subornation   or  bribery, 

542 
receipt  of  money,  543 
sundry  corrupt  conduct,  544 
preliminary     inquiry     to      witness. 
545 
see  also  Corruption 
(i)  interest,  in  civil  cases,  546 
in  criminal  cases,   547 
bonds,     rewards,     detective-employ- 
ment, insurance,  etc.*  548 
see  also  Interest 
(j)  moral     character,     evidenced     by 
misconduct.  550 
extrinsic  testimony,  550 
particular  acts  of  misconduct,  550 
record  of  conviction,  555,  828 
arrest    or    indictment    as    affecting 
credibility,   552 
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Impeachment- —  Continued 

pardon  as  affecting  credibility,  555 

cross-examination,   552 

relevant  questions  excluded  for 
policy,  5S4 

prtTilegc  against  disgra<fing  an- 
swers, 1701 

rumors,    on    cross-examination,    557 
by  reputation,  1071 
by  personal  opinion,   1469 
belief  on  oatli,^1471 
see  also  Character 
(k)  skilt,     memory,     knowledge,     as 

tested  on  cross-examination,  429. 

558,  562 
incapacity   eridenced   by    particular 

errors,  562 

grounds  of  expert  opinion,  562 
testing  capacity  to  observe,  562 
opportunity  to  observe,  562 
by  testing  capacity  of  memory,  562 
expert  to  handwriting,  1487 
psycholoffical  expert,  560,  565 
(1)  contradiction   by   other  witnesses. 
567 
collateral  matters,  567 

unfair  surprise  in,  567 
test  of  collateralness,  568 
collateral    <iuestions    on    cross- 
examination,   572 
supporting      contradicted      wit- 
ness  on    direct    examination. 
571 
bias,    corruption,    sldll,    knowl- 
edge, memonr,  570 
(m)  falsus  in  uno,  573 
(n)  self-contradiction,    574 
general  principles,  574 
rules  for  avoiding  Unfair  Surprue 

and  Confusion  of  Issues,  574 
collateral    matters,    575 

test  of  collateralness,   575 
facts  not  collateral,  576 
bias,    corruption,    skill,    knowl- 
edge,  577 
preliminary  warning  necessary,  579 
specifications        necessary        in 

warning   question,    581 
absent  or  deceased  witness,  582 
depositions,    582 
.  testimony    at    a     former    trial, 

582 
dying   declarations,    582 
attesting    witness,    582 
testimony   admitted    by   stipula- 
tion.   582 
contained    in    other    sworn   tes- 
timony,  583 
recall  to  put  the  question,   580 
contradiction    admissible.    585 
contradiction     must     be     inde- 
pendent   of    present    answer. 
578 
what   is  a    self-contradiction,    586 
admissions    as    contradictory    utter- 
ances,  586 


or 


Impeachment  —  Continwied 
joint  sutemcnt,    586 
conduct,  586 
opinion,   587 
silence,  omission  to 

588^  590 
explaining  the  contradictioB.  : 
putting  in  the  whole,  591,  l3>: 
showing  the  writing  to  the  «  :- 

812 
distinguished    from   admisaors.   ~ 
party's  admissions;    see   Admis? 
testimony    before    grand    jury.  : 

privileged,   1836 
(o)  sundry  modes 
of    witness   who    proves    doc^s*. 

1378 
of  attesting  witness,   1001 
by   annoying   onesUona,    468 
by  repetition  ot  questions.  469 
by   conviction   of    crime:    set  C- 

viction  of  Crime 
for    restoring   credit;    see   Wfts» 

(p)  absent    witness,     impeached   Is 
others,  582 
see     also     Contradiction;     Cr  ?- 
Examination,     IV;     Dcmra"- 
Dying      Declarations:      Imx' 
Witness,    II;     QnesHon    tc  1 
Witness 
Implied  admissions,  641 
self-contradictions,  588 
Importation,   other   transactions  as  tr 

dence  of  fraud  in,  307 
Impotency,  inspection  in  divorce.  17% 
Impression,      as      distinguished      fr.s 
knowledge,   403 
from    type,    as   evidence    of   asotbf* 
340 
sufficient    in    point    of 


as 


428 


n. 


as  opinion  testimony,   1459 
excluded    if    founded     on 
rumor,   1459 
Imprisonment,   as   excusing   absence  c* 
an    attesting   witness,    876 
of  a  deponent,  936 
see  also   Conviction   of  Crime 
Inadmissible     evidence,     as     jostifvr-i 

other   inadmissible  evidence,    4^ 
Incest,   other  offences,    as   evidence 
intent  or  motive,   330 
sexual   desire  as  evidencing,    330 
who  is  accomplice  in.    1517 
eye-witness  of  marriage,   1537,  1542 
Incompetent    evidence;    see    AdmisssbT 
ity;  Irrelevancy 
empio^ree;  see  Employee 
physician;  see  Physician 
persons  in  general;  see   SkiU;   Ne«' 
gence 
Inconsistencv,  as  impeaching  a  witnesv 

see    Selt-Contradiction 
Incorporation,      repntation      to      prott 

presumed.  2090 
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decency,  of  exhibition  to  jury,  732 
as    ground  for  exclusion,    1652 
decent    Assault,    plaintiff's    character, 
as  mitigating  damages,  156,  239 
see  also  Rape 
idecent    Exposure,    other    offences,    as 

evidence  of  intent,   311 
Ldemnity       against       self -crimination, 

1754 
idians,   as  witnesses;  set  Race 
idictment,    as    disqualifying    a    co-in- 
dictee, 389 
as     impeaching   a    witness,    536,    552, 

555 
list    of  witnesses  indorsed  on,   1327 
privilege   for  grounds  of,    1832 

for    assent    of    grand    jurors    to, 
1947 
ndorsement,    of   witnesses   on    the   in- 
dictment,  1327 
on    bond,   as  statement  against  inter- 
est,   970,    975 
of   bill  of  exchange;  see  Bill  of  Ex- 
change 
ndorser,   parol  agreement  collateral  to 
instrument,  1934a 

see  also  Bill  of  Exchange 
Inducement   to  a   confession;   see  Con- 
fession 
Inductive  form  of  inference,    117 
Industry,    facts    of,    judicially    noticed, 

2135 
Infamy,   disqualifying  a  witness,   375 
excusing  aosence  of  attesting  witness, 

877 
privileged    from   disclosure,    1701 
see  also  Conviction  of  Crime 
Infant,    disqualification    as    a    witness, 
370 
admissions  of,  634 
dyin^    declarations    of,    957 
opinion  to  capacity  of,  1454 
presumption  of  incapacity  for  crime, 
2065 

see  also  Age;  Child 
Inference,  modes  of,    117,  360 

from    failure    to    produce    evidence, 

658,   1748 
of  witness  must  be  based  on  adequate 

data,  404 
of  non-occurrence  by  reason   of  fail- 
ure to  see  or  hear,  413 
Infidel;  see  Religious  Belief 
Information,   list   of  witnesses  indorsed 
on.  1327 
received  by  a  person;  see  Knowledge 
Informer,  privilege  for  communications 

by,  1837 
Infringement;    see   Copyright;    Patent 
Inheritance,  proof  of;  see  Family  His- 
tory 
character   of  third   persons,   to   prove 
illegitimacy  in,   151 
Initials,  document  signed  with,   1635 
Injury,    repairs    after,    as    evidence    of 
negligence,  649 


Injury  —  Continued 
cause  of,  as  evidenced  by  its  effects,  340 
similar  injury  to  other  persons  from 
same  cause,  353 
see    also    Corporal     Injury:     Ill- 
ness:     Negligence;      Highway; 
Machine;   Premises 
Ink,  expert  witness  to  nature  of,  385, 
1491 
identification  of  document  by,  1491 
Innocence,     consciousness    of,    as    evi- 
dence.  211,   294.   665 
failure  to  protest  one's,  650,  657,  670 
presumption  of,  2064 

applied  to  bigamy,  2059 
see  also  Defendant 
Inquiries,    as    evidence    of    design    to 
commit  crime,  268 
see  also  Search 
Inquisition  of  title,  by  the  sheriff,  1130 
of  lunacy,  by  commission,  1140 
of  death,  by  the  coroner,   1141 
of  population,  by  the  census.  1143 
Insane   Belief,   as  shown   by  tacts  told 
to  the  party,  256 
disproof   of  communicatibns  exciting, 
576 

Insanity,  mode  of  evidencing,  251,  562 
prior     or     subsequent     condition     to 

I>rove,  215,  264 
disinheritance  as  evidence  of,  255 
as  evidenced  by  environment,  261 
collateral  or  ancestral,  263 
of  transferor  to  show  notice  by  trans- 
feree, 285 
qualifications    of    witness    to    prove, 

384.  416 
as  disqualifying  a  witness,   367,   524 
evidenced  .by  inspection  in  court,  732 
excusing  absence  of  attesting  witness, 

877 
inquisition     or     adjudication      upon, 

1140 
utterances  of  person  to  prove,  1218 
opinion  rule  to  testimony  to.  1430 
observation   of.   by  prescribing  physi- 
cian,   1859 

see   also    Sanity^    Lunacy;    Luna- 
tic;   Mental   Condition;    Insane 
Belief 
Insolvency,     as    evidence    of    non-pay- 
ment,  169,  243 
purchaser's   knowledge    of,    evidenced 

by  repute,  285^ 
evidenced  by   prior  condition  of,   326 
as  a   motive   for  crime  or  fraud.  326 
debtor's  admissions,   688,  692,  6^7 
opinion  testimonjr  to.   1455 
prima     facie     evidence     of     banker's 

knowledge  of,   906 
as  evidenced  by  reputation,    1078 
see   also    Fraudulent   Transfers 
Inspection,    of    memorandum    used    to 
aid  recollection,  440,  449 
of   corporal    injury,    by   jury    or   wit- 
ness,  1339,   1343,   1662,   1739 
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Inspection  —  Continmed 
of  real  evidence,  mode  and  place  of, 

730 
of    corporation     books    before    trial, 

1335.   1342 
of  document  of  opponent,  as  making 
it  evidence,   1589 

at    trial,     not    privileged,     1662, 
1703,   1738 
of    chattels    or    premises,    not    privi- 
leged,  1662,   1705,  1738 
of    document,    premises,    chattels,    as 

permissible;  see   Real  Evidence 
of   documents,    premises,    chattels    of 
opponent  before  trial;   ste   Discov- 
ery 

see   also   Premises 
Instruction   to   the   jury,    where   a    fact 
is  in   part  inadmissible,  42 
to  disregard  evidence;  see  Strike  Out 
directing  a  verdict,  2006 
Instrument;  see  Document 
Insurance,    lack   of   money   to   negative 
large  stock  of  goods  in  loss  by  fire, 
169 
insured's  declarations,  to  show  knowl- 
edge of  illness,  290 
as  evidence  of  motive  for  negligence, 
326,  648 
of  bias  or  interest,  536,  548 
taking  of  policy,  as  evidence  of  own- 
ership, 641 
against  accident,  as  evidence  of  neg- 
ligence, 536.  548,  648 
other   fraudulent  acts  as  evidence  of 

intent,  307 
proofs   of   loss   in,    as   an   admission, 
672 

as  res  gestet,  1242 
as    coroner's    -official    statement, 
1141 
admissions   of   insured    against   bene- 
ficiary, 688 
inspection  of  policy  before  trial,  1335 
materiality  of  risk  or  representations, 

1440 
privilege^      for      communications      to 

physician,    1866 
application   signed   by  mistake,    1898 
collateral  parol  agreement  to  provide. 

1935 
burden    of    proof    of    conditions    in 


policy  of,  2093 
Jlicy  ir 


policy  in  a  single  document,   1945 

warranty  of,  1930 

proof     of    arson    beyond    reasonable 

doubt.    2027 
presumption  of  accident,  from  death, 
2063 

see  also  Arson;  Insurer 
Insurer,  admissions  of,  688 
Intemperance,    as    evidence   of   miscon- 
duct,  173,  232 
as  impeaching  a  witness,    526 
provea  by  reputation.    1078 

see     also     Intoxication;     Liquor- 
selling;    Negligence 


Intent,     criminal,     general 
271,  299 
definition    of,    297 
to      evidence      anonjrmoas       err-.- 

299 
distinguished   from    desicn,   etc.,   I 
297 

motive,    design,     character,    e- 
122 
other  crimes,  as  evidence  of,   3QJ 
abortion,  311 
adultery,  330 
arson,   310 
bigamy,  330 
burglary,    309 
embezzlement,   305 
enticement,   330 
extortion,  309 
false  pretences,    30J 
forgery   and   counterfeiting   3'- 
fraudulcnt  transfers,  306 
homicide  and   assault,    312 
incest,  330 

indecent  exposure,*  330 
larceny  and  kidnannngE,  308 
possession   of   stolen  goods.  ■?*« 
rape,  311 
robbery,   309 
seduction.    330 
sodomy,  330 
sundry   frauds,   307 
miscellaneous  offences,   314 
civil  cases,  315 
declarations,  as  hearsay  evidence  ct 
see   Mental  Condition.   Declarati  -• 
of 
testifying  to  one's  own  intent,  .^S^ 
testifying     to     another     person's    vr 

tent,  389.  1458 
expressions    of,    or    motive,    by    it 

fcndant,    1213 
opinion    evidence    of,    in    dedicadost 

1458 
controlled  by  substantive  law,  145? 
in  slander  and  libel,  1459 
declarations    of,    used    to    interpret  i 

document,   1976 
parol  evidence  of,  to  disinherit.  1^*' 
presumption    of,     in    crintinal    cat^s 

2064 
jury  to  determine,  in  libel,  2113 
of    party   to   a    document;    see   Pa:' 

Evidence  Rule 
proof    of,     by    parol     evidence:    if 

Parol  Evidence  Rule 
information  or  notice,  as  evidence  of; 
see  Knowledge 
see   also    Motive;    Intention 
Intention,   testamentary   or   contractual 
184 
opinion  of  another's  intention,   1458 
one's  own  intention,   389 
distinguished   from   "  meaning  "   1955 
to   go   to   certain    place,    to   evidence 

going,   1208 
to  commit  suicide.  1208 

see  also  Design;   Intent;  Motive 
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tercourse;    *9t   Bastardy;    Rape;    Se- 
duction;   Incest;   Pregnancy 
itcrest 

<a>   us  disoualifying  a  witness 
seneral   principle,   388 
civil    parties,  390 
survivors,  391 
accused,  389 
co-indictees,  389 
testimony    to    one's    own    intent, 

389 
voir  dire,  393 

mode  of  proving  interest,  393 
burden  of  proving,  393 
time     of     making    objection     to, 

393 
judge  determines,  393 
time  of  interest,  393 
husband    and    wife;    see    Marital 

Relationship 
husband  or  wife  of  co-defendant, 

396 
dying  declarant,  957 
(b)  as  impeaching  a  witness 
one's   own   witness,   506 
parties  and  others  in  civil  cases, 

546 
accomplices  and  co-indictees,  547 
accused,   546 

bonds,    detective-employment,    in- 
surance, rewards,  548 
real  party  injured,  548 
restoring     credit     by     consistent 
statements,   617 
(c)  as  excusing  absence  of  a  witness 
of  an  attesting  witness,   877 
of  a  deponent,  938 
of  a  deceased  declarant,  967 
Interest  on  Money 

reduced    by    subsequent    oral    agree- 
ment, 1938 
Interest,  statements  against 

trty's  admissions;   see   Admissions 
learsay  exception;  see  Against  Inter- 
est 
Interlocutory     proceedings,      rules     in, 

distinguished,  8 
International  affairs,   privileged  against 
disclosure,   1842 
not  judicially  noticed,  2133 
Interpretation 
judge's  function,  2110 
opinion  rule 

expert  interpretation  of  technical 

words,  14dl 
location     of     deed  -  descriptions, 
1452 
by    parol    evidence;    see    Parol    Evi- 
dence Rule,   D 
Interpreter,   qualifications   of,   387 
testimony  to   conversation   with,    1280 
proof    of     former     testimony     given 

through,  438 
necessity  for,  496 

adequacy   of    cross-examination    with- 
out, 927 
admissions  of,  as  agent,  687,   1280 


pai 
nci 


Interpreter  —  Continued 
sworn  translation  of  deposition,  1187 
translation  as  hearsay,  1281 
must  be  sworn,   1281,   1285 
juror  as,  1405 

communication   between  attorney  and 

client,  through,   is  privileged,    1796 

Interrogation,    mode    of;    see    Question 

to  a  Witness;  Examination 
Interrogatory,    mode    of    framing;    see 
Question  to  a  Witness 
to  opponent  before  trial;  see  Discov- 
ery 
notice  of  deposition;  see  Deposition 
order  of  topics;  see  Order  of  Exam- 
ination 
non-responsive   answer  to,   475,    925 
sweeping  interrogatory,  926 
answers  to  statutory,    1587 
Intimidation  of  witness,  as  evidence  of 
guilt,    654 
on    cross-examination,    forbidden,    468 
Intoxication,    as    evidence    of    an    act 
done,   168,   173 
as    affecting    ability    to    do    an    act. 

168 
modes  of  evidencing,  265 
evidenced  by  conduct,  265 

by      predisposing      circumstances, 

265 
by  prior  or  subsequent  condition, 

265 
by  appearance,  265,  404,  730 
other     instances,      as     evidencing     a 

common  drunkard,  232 
as  disqualifying  a  witness,  367 
qualifications  of  witness  testifying  to, 

387,  404 
spouse    testifying    to,    as    confidential 

fact,    1813 
confession  made  during,   715 
of   a    witness,    in    impeachment,    525, 

562,  570 
presumption    of   incapacity   for    crime 
during,  2065 

see    also    Intemperance;    Liquor- 
selling;    Negligence 
Invalidating  one's  own  instrument,  for- 
bidden, 377 
Invention,    privilege    against    disclosure 
of,    1837 

see  also  Patent;  Trade  Secret 
Irrelevancy    of   evidence,    cured    bv    of- 
fering    other     irrelevant     evidence, 
46 
distinguished    from    multifariousness, 

123 
not  the  subject  of  privilege,  1694 
Irrelevant     matters     conditionally     re- 
ceived,  1360 
Issue,   facts  not  in,   distinguished  from 
facts  not  admissible,  3 
parent's  bastardizing  of,   398,   1521 
Issues,    offering    former    testimony    on 
the  same,  919 
of    pedigree,    to    admit    family    hear- 
say, 996 
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Issues  — .  Continued 
proving  character   in;   tee  Character; 
Confusion  of  Issues 


Jail;  see  Conviction  of  Crime;  Impris- 
onment;  Confession 
Joint-Defendant,    etc.;    see    Co-defend- 
ant, etc 
Journal;  see  Books  of  Account;   Legis- 
lative Journal;   Newspaper 
Judge    to    determine    qualifications    of 
witness,   369,   393,   2101 
to   determine   admissibility  of   a   con- 
fession,  724 
questions   to    a   witness   by   a   judge, 

474,  2100 
witness  called  by,  may  be  impeached, 

509,  515 
testimony  by  a,   1270,   1404 

privilege  for,  1689 
notes  of  testimony  taken  by,  1336 
evidence    offered    after    charge    given 

by,  1367 
power    to    determine    privilege-claim, 
1745,   1801,   1843 
admissibility   of  evidence,  2101 
negligence,   2104 
reasonableness,   2107 
malicious  prosecution,  2107 
construction    of   documents,    2110 
criminal   intent,   2113 
foreign  law,  2115 
may   seek   evidence,    1990,    2126 
may  select  and  call  expert,  1991 
may  not  use  private  knowledge,  2126 
may  take  judicial  notice;  sec  Judicial 
Notice 

see      also      Judicial      Discretion; 

Magistrate 

Judgment    of    conviction    of    crime,  ^  as 

affecting  a  witness;  see  Conviction 

of  Crime 

offer    to    confess,    as    an    admission, 

642 
theory   of   conclusiveness,  ^01 
of   conviction   of   crime,   used   against 

accessory,   921 
sheriff's  recital  of  contents,  1130 
full    faith  and  credit   to   be   given   to, 

11^0 
proving  the  whole,   1570 

see  also  Judicial   Record 
Judicial    Admission.    di<itinguished    from 
other  admissions.  637,  2140 
of  contents  of  a   document,   807 
of  execution  of  a  document,   1597 
effect    as    conclusive    upon    the    party 

makinp,  J 141 
exclusive    of    evidence    by    the    party 

benefiting,    2143 
validity    as    a    waiver    of    unconstitu- 
tionality  or   other   illcuralitv.    2144 
effect   on   subsequent   trials,   2146 
form    and     tenor    of    the    admission; 
who  is  authorized,  2148 


Judicial  Admission  —  Contimmed 

by   attorney^    2148 
Judicial  Decision 

report   of,    proved    by    rtlB^i  p:^. 
copy,    1164,    1622 

by    private    printed    copy,    1/. 
1623 
judicially  noticed,   2134 
Judicial  Discretion,  scope  of,  49 
abuse  of,  49 
distinguished    from    unappealable  rl 

ings,  49 
ruling  upon  objections,   94 
admitting  experiments,   etc.,  349 
determinmg   a   witness'    qualifca:  ^ 

368,  371.  381,  404 
allowing  leading   questions.    455.  i' 
admitting  a  confession,  700,  724 
controlling   the    scope    of    cross-e^r 

ination,  533.  584 
search  for  a  lost  document,  7M 
admitting  testimony   after   the  pr:'?r 

time,  1350,   1376 
limiting    the     number     of     witre--^ 

1401 
relieving  from  stipulation,   2146 
Judicial  Notice,  general  theory,  2129 
mode  of  proceeding,  2120 
taken  by  jury,  2127 
is  not  conclusive,    2120 
must   be   requested,    2124 
judge's  private  knowledge.  2126 
judge  may  inform  himself.  2126 
specific  facts  noticed 

domestic  and  foreign  law.  25 J 1 
charter  of  city,   2531 
State     law,     by     Federal    Ci«rs 
2532 

affected  by  sub-division   or  *r.' 

gamation,   2532 
international      affairs :       seal      f 

State.  2533 
official  and  judicial   seals,   1633 
almanac  2581 
foreign   jud^ents,    2133 
public   divisions   of    land;   ben-' 

aries,    capitals,     counties,    e" 

2133 
official     authority     and     identi'^ 

2133 
elections,  2133 
census,  etc.,  2133 

proceedings    of     legislature.    Ei 

ccutive  proclamation,  2133 
officers  and  rules  of  court,  21 '^ 
jurisdiction   and  terms    of  cc^t- 

2134 
judicial  proceedings,   2134 
commerce,    industry,    history.   «c 

ence,   etc.,   2135 
timeSj  distances.   2135 
meaning  of  words,   2135 
intoxicating   liquors,    2135 
dictionaries,   2135 
Judicial   Record,  what  constitutes,   1*4' 
original  admissible  instead  of  a  cc'* 
754 
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idicial   Record  —  Continued 
custody  presumes  genuineness,    1630 
origfinal  need   not   be   produced,   778, 

801 
copy     of,    preferred    to    recollection, 
821-826 

certified  copy,  831 
copy  of  a  copjr,  832 
scaled  attestation  of  copy,   1633 
conclusive    proof    of    the    facts    ad- 
judged. 901,   1946 

of  contents  of  lost  document  re- 
established,  832,   1120,   1160 
full     faith    and    credit    required    of, 

1160  ^ 
answer  in  chancery;  see  Answer 
provable  by  certified  copy,  1160 
whole  must  be  proved,   1570,  1578 
see  also   Certified  Copy 
urat,  as  evidence  of  oath  taken,  1147 
see     also     Certificate     of     Oaih; 
Public  Document;  Notary^ 
urisdiction,  conviction  of  crime  in  an- 
other;  see  Conviction   of  Crime 
absence    from,    as    presuming    death, 

2084 
document  out  of,  776 
attesting  witness  out  of,  872 
subpcena  to  witness  out  of,  1692 
furor,    having   knowledge   must   testify, 
1267 
incompetency  of,  1267 
not  to  receive  evidence  out  of  court, 

1268 
as   witness,   1405 
as  Interpreter,   1405 
personal  knowledge  (ff,  1947 
furors,  communications  by  and  to,  1825 
motives,     beliefs,     misunderstandings, 

etc.,    1947 
impeaching  a  verdict,   1947 
testimony   supporting  a   verdict,    1947 
Jury,    fraud    in    packing,    evidence    of 
intent,    314 
memorandum    of    recollection    shown 

to.  441,  450 
determination  of  admissibility  of  con- 
fession,  724 
determination      of     admissibility      of 

dving  declaration,   964 
withdrawal   during  arguments  of  ad- 
missibility, 1277,  1320 
corporal     injury    exhibited     to,     731, 

1704 
clothing  exhibited  to.  731 
animal  produced  before,   730,   733 
improper  sampling  of  liquor  by,  732 
reading  scientific  books  to,  11/7 
verdict  not  to  be  impeached  by  juror, 

1947 
deliberations   of.    1947 
failure  to  observe  formalities  of  con- 
duct,  1947 
correction  of  mistake  in  verdict,  1947 
notes  of  former  testimony  taken   by, 

1139 
judicial  notice  by  jury,  1267 


Jury  —  Continued 
view  by,  evidence  not  to  be  received 
at,  1268 
defendant's  presence  at,   1269 
gene<-al   rules   for,   734 
information   acquired   at   view   by,   is 

evidence,    1268 
evidence  not  ordinarily  to  be  offered 
to,   after   retirement,    1361 
to    be    offered    to,   after    verdict, 
1367 
juror  may  be  witness,  1405 

must  be  sworn,   1267 
charge    given.    1367 
retirement  of,  1361 
showing  specimens  of  writing  to,  1488 
privilege      for     communications     be- 
tween, 1825 
examining  the  jury  before  discharge, 

1947 
misconduct   of   party   or   court-oflBcer 

toward,  1947 
verdict  of,  given  to  unintended  party, 

1947 
manner  of,  and  right  in  polling,  1947 
sufficient  evidence  for,  2002 
right  to  determine  law,  2115,  2116 
to  construe  documents,  2110 
to  determine  intent,  2113 
negligence,  2104 
reasonableness,   2107 
admissibility  of  evidence,   11, 
38,  2101 
right  to  use  general  knowledge,  2127 
see  also  Juror;  Jurors;   Bribery; 
Grand  Jury;   Judge;   Verdict 
Justice  of  the  Peace 

docket  of.  original  required,  778 
certified  copy  allowed,   1160 
seal  not  presumed  genuine,  1639 
examination^  of^  accused    or    witness; 

see  Examination 
record  conclusive,  1946 
office  judiciallv  noticed,  2133 

see  also  Public  Officer;  Judge 

K 

Kidnapping,  other  offences  as  evidence 

of  intent,  308 
King,    testimony    of,    admitted    without 
calling,   918,    1145 
privilege  of.  1849 
Knife:   see  Weapon 

Knowledge,   technical,   as  showing  abil- 
ity to  do  an  act,  168 
of  poisons,   168 

of  skill  in  imitating  handwriting,  168 
and  experience  in  drafting  wills,   168 
Knowledge,  or  Belief 
(a)   In  general 

distinction      between      Knowledge 

and    Belief,    403 
distinguished    from     Design    and 

Intent.  297 
distinguished     from     Experience, 
400 
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Knowledge  —  Continued 

(b)  Circumstances  or   Reputation,    as 
evidence  of 

of  accused,   as  to  deceased's  ag- 
gression,  277 
as    to    deceased's    character, 
278 

of_  employer,    as    to    emplo3ree*s 
incompetence,  2dl 

of    owner,    as    to    animal's    vice, 
283 

precautions    taken     with    anim&ls 
to  show,  of  vice,  647 

of  owner,   as  to   defect  of  place 
or  machine,  284 

of    purchaser,    as    to    seller's    in- 
solvency, 285 

of  possessor,  as  to  stolen  goods, 
286 

of  creditor  or  debtor,  as  to  part- 
nership, 287 

of   maker   of   representations,    as 
to   falsity.   285 

of  liquor-seller,  as  to  buyer's  con- 
dition,  285 

of   prosecutor   or   arrester,   as   to 
probable  cause,  289 

of   utterer,    as    to    forged   paper. 
289,  302 

of  possessor,  as  to  contents,  289 

about  a  document,  production  un- 
necessary,   795 

of  sundry  persons,  277 
•        specifying  grounds   of,   on   direct 
examination,   402 

information  or  reputation,  as  res 
gesta,   1256 

(c)  Conduct,  as  ez'idence  of 

of    sundry    facts    known    or    be- 
lieved,  290,   292 

of  consciousness   of   guilt,    650 
of   innocence,    294,    665 

prima   facie   evidence   defined   by 
statute,  906 

(d)  Declarations,  as  etndence  of;  see 
Mental  Condition,   Declarations  of 

(e)  Other  crimes,  as  evidence  of 
general  theory,  298 

sundry    crimes    (forgery,    embez- 
zlement, etc.),   302 
see  also  Intent 
definition   of.   297 

(f)  As    a    testimonial    qualification 
often    both    general    and    specific, 

414 
burden  of  proof  of,  qualification, 

401 
questioning  witness  as  to  ground 

of.   402 
decree,     quality    and    source    of, 

400 
judicial  phrasing  of  principles  of, 

400 
must  not  be  founded  on  hearsay. 

405 
need  not  be  positive  or  absolute, 

403 


530 


Knowledge  —  Continued 

inference    of    identity    fros 

pearance,   404 
testimony    to    another's    sxBe 

mind,    404 
speculative    testimonv    to    ts. 

or   personal    injuries,    404 
testimony        of         non-oeca— 
from     absence      of     percrt 
404 
testimony  to  a  third  persoa':.  - 
(g)  QualiAcations  of  a  witness  l 
see  Witness,   I,    Quaii&casi^* i 
(h)  Impeachment  of  a  witmess  cs  ■ 
see  Impeachment 


Land,  words  during  possession  or  r-*^ 

as  res  gestae,   1246-1248 
public  divisions  of,  judicBallv  o^t 

2133  ' 

possession    of,   as   evidenced   m  ^. 

ous  ways;  see  Possession 
contracts  or  customs  conceminf :  * 

Contracts;    Custom 
declarations  or   reputation   aboat;  3. 

Boundaries 
parties'    admissions    of    title    to;  .* 

Admissions 
testimony  to  value  of;  see  Valae 
see  also  Property;    Premise? 
Land-grant    of   government;    see   IVr- 

Land-officc 
Landlord,  tenant  disputing  title  of. 
Landmark;  see  Boundaries 
Land-office,  producing  original  of  dcc> 

ments  in,  791 
conclusiveness  of    rulings    of,  9Q\ 
records  of,  in  general,    1119 
register  of,  to  prove  a  deed's  cxtc. 

tion,  1110 
certificates   of.    1145,    1155 
reports  of  title,   1130 
surveys  of,   1133 
copy  of  whole   required.    1569 
Language;    see   Interpreter;    Interpnu- 

tion 
Lapse   of  Time,    as   presuming  Itws  .'" 

document,    762 
as  presuming  payment,    205,   206K 
Larceny,  possession  of  stolen   goods  \i 

evidence   of,    200,    2066 
possession  of  money,  as  evidence  d. 

201 
other   crimes   as   evidence    of  intrni. 

308 
motive  for,  325 

evidence  of  identity  of  goods,  334 
owner's   complaint    after,    627 
accused's  explanations  after,   1245 
notice  to   ptoduce  original  docuosert 

in,  768 
proof    of,     without    producing    doca- 

ment    stolen,    801 
words    accompanying    the    taking,  25 

res  gestae,   1246,    12S0 
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<ceny  —  Continued 
festimony    of   owner   to    non«con8ent, 
1544 

resumption       from       possession      of 

Soods,   2066 
lent   Ambi^ity  in  a  document*   1978 
m,    distinguished  from  fact,  3,  2100 
tales   of,   distinguished  from  rules  of 

pleading  and  evidence,   3 
layxnen     testifying     as     experts     on, 

383 
foreign   statute  proved  without  copy, 
829 

by  expert,  383,  408,   1447 
prima   facte  evidence  of,   under  stat- 
ute,  906 
proved  by  official  printed  copy,   1164, 
1622 

by    private    printed    copy,    1181, 

1623 
by  treatises,   1173 
presumption   of,   2012 
judicially  noticed.    2131,   2132 
judge    or    jury    to    determine,    2100, 
2I1S 
.aws,  conflict  of;  see  Conflict  of  Laws 
^wsuit;    see    Litigation 
.eading  Questions,  what  are,  462 
allowable   only   in   discretion,    466 
kinds   of  questions  that   arc   leading, 

463 
assuming  a  disputed  fact  as  true,  463 
admitting    of    "  yes "    or    **  no "    an- 
swer, 463 
answer  of  witness  to,  463 
exceptions  to  the  rule,  455 
on  cross-examination,  464,   512 
for  bias  shown,  may  be  forbidden  in 

cross-examination,   464 
own   witness   hostile,   biassed,   or   un- 
willing, 465 
facts  preliminary  to  matters  in  issue, 

465 
on   extraordinary   occasion,   455 
when     witness'     recollection     is     ex- 
hausted, 466 
when  witness  has  immature  or  weak 

mind,   466 
misleading  on   cross-examination,   467 
Judge  may   ask,   474 
impeaching  one*s  own  witness,  512 
in  dying  declarations,  957 

see  also  puestion  to  a  Witness 
Learned    Treatises,    used    in    evidence, 
1170 
counsel  reading  from.   1177 
Lease,  course  of  business  as  evidencing 
terms  of,   171,  317 
ancient,  to  show  seisin,  203 
production    required,    in   proving  ten- 
ancy, 799 
collateral  parol  agreement  qualifying, 
1935 
see  also  Deed;  Possession 
LelRcr.   as   a   book   of   regular   entries, 

1023,  1032 
Legatee,  admission!  of,   688 


Legislative  Journal,    whether   original's 
production  is  required,  779 
whether   receivable  to   overthrow  en- 
rolment of  statute,  903 
admissible    to    prove    facts    recorded, 

1124 
provable  by  printed  copy,   1164,  1622 
judicially  noticed,  2133 
LegisUture,  power  of,  to  alter  rules  of 
evidence,  31,  906 
power    to   compel    answer    from    wit* 

ness,   1671,  1731 
privilege  of  member  of,  1842 

see     also      Statute;       Legislative 

Journal;     Constitutional    Rules 

Legitimacy,    birth    during   marriaget   as 

evidence  of,  207 

resemblance  of  child,  as  evidence  of, 

209 
as  evidenced  bv  parents'  conduct,  293 
by  parents   statements;    see  Fam- 
ily History 
as  evidenced  by  reputation,   1069 
presumption  of.  2080 

see   also   Bastardy;     Illegitimacy; 
Marriage 
Length  of  a  witness'  examination,  473 

ofa  trial,  1350 
Lessee,    declarations    of,    made    during 
possession,   1247,   1248 
see  also   Lease;     Verbal   Acts 
Letter,    delivery    of,    as    evidenced    by 
mailing,  172 
anonymous  typewritten,   1625 
third  person's,  as  evidence  of  sanity, 

252 
similar  act  of  sending  lewd,  314 
receipt  of,  as  qualif)nng  a  witness  to 

handwriting,  420 
failure  to  replyto,  as  an  admission,  671 
found  on  accused  is  admissible,  671 
of  husband  or  wife,  showing  feelings, 

1212 
putting    in    other    letters    in    answer, 

156f,  1582 
received  by  mail  in  reply,  as  genuine, 

1625 
admissions    of   sending   or    receiving, 

1625 
receipt  of,  as  evidence  of  authorship, 
2069 

see  also   Document;    Execution 
Letter-press  copies,  as  originals,  784 
Lex  fori,   rule  of  evidence  in,  applica- 
ble, 17 
Liability,  facts  of  civil  liability  as  priv- 
ileged, 1707 
of  criminal  liability  as  privileged, 
1730 
Libel;    see  Defamation 
License   to   sell   liquor,   as  evidence   oi 
sale,  267 
burden  of  proof  of,  2066 
refusal    to    produce,    as    evidence    of 

non-possession,  662 
to  practise  medicine,  as  qualifying  a 
witness,  384 
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License  —  Continued 

to  marry;    see  Marriage 
Lie;    see  Falsehood;    Perjury 
Lien,     privilege     for     documents     held 

under.  1695 
Life,    presumption    of    continuance    of, 
2084 

of  survivorship,  2084 
expectation   of,   evidenced    from   long 
life  of  ancestors,  248 
Life  Insurance;    see  Insurance 
Life  Table,  used  in  evidence,  1174 

judicially  noticed,  2120 
Light,  distance  or  quality  of,  as  shown 

by  instances,  354 
Limitations;     see    Statute    of    Limita- 
tions 
Line  of  survey;    see  Boundaries;    Sur- 
vey 
Liquor,  effect  of,  as  indicating  nature, 
352 
sample  of,  as  indicating  nature,  342 
improperly  used  as  sample  by  jurors, 

732 
selling  to  a  minor;    see  Age 
seized    in    illegal    search,    admissible, 

1738 
druggist    required    by    statute  *  to    file 

report  of  sales  of,  1738 
burden  to  show  license  in  illegal  sale 

of,  2066 
meaning  of  terms,  judicially  noticed, 

2135 
intemperate  use   of,   not  provable   by 
reputation,  1078 

see    also     Intoxication;      Liquor- 
selling 
Liquor-selling,   possession   of  liquor,   as 
evidence  of,  200 
other    sales   as   evidence   of   common 

selling,   232 
as   evidenced    by    license   or   tax-pay- 
ment, 267 
to  minor  or  intemperate,  evidence  of 

knowledge  of,  285 
other    sales,    as    evidence    of    intent, 

313 
other    keeping,    as   evidence    of   con- 
tinuous keeping,  320 
burden  of  proof  of  license  for,  2066 
privilege   not   to   produce  license   for, 

1842 
inference    from    refusal    to    produce, 

662 
presumption       from      possession      of 
liquor,  2066 
see   also   Intoxication;     Liouor 
Liquor-tax   receipts,   disclosure   ot,   1842 
List  of  witnesses,  before  trial,  1327 

before  grand  jury,   1327 
Literature,     counsel's     argument     refer- 
ring to,   for   illustration,    1273 
Litigation,    fact   of,    as    biassing   a    wit- 
ness, 536 
pleadings     in     other,     as    admissions, 

682 
kind  of,  in  pedigree  hearsay,  996 


Loan,     words     accompanying:,    as   «- 
gesttt,  1246 
fact     of,     shown      by      posscaias    : 

mone^,   169,  243 
lack   of  money,    as    evidence   ot  r 
tive  for,  326 
see     also      Contract;        Cret  - 
Payment 
Locomotive;      see     Machine;      bpari. 

Speed 
Log,   marks  on,  as  evidence    of  cb~: 
ship,  198,  1593 

register  of,  198,    1593 
Log-book  of  ship,  as  a  bo«^  of  rcf^. 
entries,  1005 

as  an  official  register,    1102 
Logical  theory  of  relevancy,   117 
Longevity,    evidenced    by    long    hie  •' 

ancestors,  248 
Loss  of  a  document;    see  Origiial  I*  < 
ument 
of  a   ship,   as   evidenced    by    lack  r 
news,  205,  2084 
Lost  Document,  substance  of,   1566 
contents  of,  1453 
provable    by    recollection;     sft    S« 

ollection 
copy  of  lost  ancient  deed,  1614 
copy  of,  judicially  established,  901 
proved  by  certified   copy;     see  Ce^ 

fied  Copy 
of  lost  deed  recited  in  another.  IC-^ 
substance    of   contents    of    lost   <ke: 

1453,  1566 
presumption  of,  2069 

from  lapse  of  time,  762 
see  also  Original    Document 
Lost  Grant,  presumption  of,   1 566 
not  to  excuse  from  proof   of  los^  -^ 
specific  deed,  762 
Lottery,  other  acts   as  evidence  of  is 

tent,  314 
Lunacy,  inquisition  of.   1140 

see  luso  Lunatic;    Sanity 
Lunatic,  knowledge  of  purchaser  f  ror 

as  evidenced  by  repute,  285 
.  disqualification    of    opponent    as   wit 

ness,  391 
'    admissions  of,  634 
capacity  to  take  the  oath,  12SK) 
to  be  a  witness,  367 
see  also  Sanity 


M 


Machine,     evidencing     owner's     koo^l 

edge  of  danger  of,  284 
reputation  of  defect  in  a,  284 
former   injuries  caused   by   defectivt. 

284 
repairs  of,  as  evidence  of  negligence 

649 
capacity  of,  as  shown  by  its  effects 

342-365 
condition   at   another   time   or  pUct. 

as  evidence,  340 
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IhCachine  —  Continued 

other   instances  of  operation,  as  evi- 
dence of  condition  of,  350 
similar    injuries,    as  evidence   of    de- 
fect in,  353 
similar    precautions,    as    evidence    of 

safety  of,  355 
negligence    presumed     from    accident 
at,  2062 

see  also  Employee;    Negli^^ence 
Xlachinery,    injury    from    vibration    of, 

342 
Magristrate,  confession  made  to,   716 
report   of,   on   statement   of   accused, 

890,  902 
report  not  taken,  or  lost,  890,  902 
usable  as  memorandum,  890 
as  confession,   890 
report  of  witness'  testimony,  892 
report     of,     showing    incompleteness, 

902 
examination    of    accused    or    witness; 
see  Examination 

see  also  Public  Officer 
Magnifying-lens,     used    by    witness    or 

jury.  483,  730 
Mail,   course  of,  as  evidence  of  an  ad- 
dressed letter's  delivery,   172 

of    a    reply-letter's    genuineness, 
1625,  2069 
fraud  in,  other  acts  as  evidencing  in- 
tent, 307 
proof  of  loss  of  letter  sent  by,  766,  767 
see  also  Letter;    Postmark 
Maker,    parol    agreement    collateral    to 
instrument,  1934a 
proving    signature     of,     or     attesting 
witness,  883.  887 

see  also  Bill  of  Exchange;    Note 
Malice,    as   evidenced   by   an    accused's 
threats,   178 

by  other  assaults,  etc.i  312 

by  hostile  expressions  or  conduct, 

329 
by    other    utterances    in    defama- 
tion, 331 
unproved  plea  of  justification  as  evi- 

aencing,   331 
as  impeaching  a  witness;    see  Bias 
presumption    of,     in    criminal    cases, 
2064 

see     also      Malicious      Mischief; 
Malicious  ^   Prosecution;        In- 
tent ;    Motive 
Malicious   Mischief,   evidence   of  intent 

in,  314 
Malicious  Prosecution 

character    of    plaintiff,    as    mitigating 

damages,  156,  239 
evidence  of  prosecutor's  belief,  289 
conduct  as  showing  malice,   329 
former  testimony  in,  942 
testimony     before     grand     jury,     not 

privileged,  1836 
burden  of  proof  in,  2095 
judge  or  jury  to  determine  probable 
cause,  2107 


Malpractice,  character  of  defendant  in, 
150 
other    persons*    conduct,    as    standard 

of  care,  etc.,  355 
party's    skill     proved    by    reputation, 
1078 
by  particular  instances  of  its  ex- 
ercise, 238 
by  opinion,   1470 
privilege   for  communications  to  phy- 
sician, 1860,  1866 

see    also    Negligence;     Abortion; 
Homicide 
Map,  used  to  illustrate  testimony,  480 
verification  of,  481 
as  an  official  survev,  1133 
as  a  declaration  of  boundary,   1039' 
as  reputation  of  boundary,  1060 
see  also  Boundaries;    Survey 
Marital  Relationship 

I.  DisifualiHcation  of  husband  or 

vnfe  as  witness  for  the  other 

II.  Prtttilege    not    to    be    witness 
against  the  other 

III.  Priviiege      for     communica- 
tions 

I.  Disqualification  of  husband  or  wife 

as  witness  for  the  other 
general  principle,  396 
exceptions  to  the  rule,  396 
impeachment  of  witness  by,  536 
bastardizing  the  issue,  398,  1521 

II.  Privilege      not      to      be     witness 
against  the  other 

general  principle,  1710 

marriage  after  process  begun,   1711 

paramour,  1711 

Digamist,  1711 

disputed  marriage,  1711 

agent's  admissions,   1713 

production  of  documents,   1713 

testimony   obtained   by    information 

gained  from  the  wife,   1713 
what  testimony  is  prohibited 

husband   or  wife   not   a   party, 

1715 
bankruptcy,  1715 
pauper-settlement,   1715 
adultery,  etc.,   1715 
co-indictee,    co-defendant,    1717 
person    deceased    or    divorced, 
1712 
exceptions  by  necessity   (abduction, 
abortion,    adultery,     assault     and 
battery,     divorce,     incest,     injury 
to     property,     poisoning,     rape), 
1723 
exceptions  by  statute:    separate  es- 
tate, 1718 
agency,   1718 
whose  is  the  privilege,   1724 
waiver,  1725 

inference   from  claiming  it,    1726 
privilege  inoperative  unless  claimed, 
1726 

III.  Privilege  for  communications 
general  principle,  1812 
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Marital  Relationship  —  Continugd 

distinction    between     orivilege    and 

disqualification,    1812 
confidence  to  be  judged   from  cir- 
cumstances, 1813 
communications  but  not  acts  privt- 

leced,   1816 
third  persons  overhearing,  1818 
communicative    documents    in    pos- 
session of  third  person,   1818 
who  may  claim;    waiver,   1822 
death  and  divorce,  1820 
separation     or     unlawful     cohabita- 
tion, 1820 
see  also  Husband;  Wife;  Mar- 
riage;    Divorce  ;   Lcgitimacr 
Mark,  illiterate's  signature  by;    S€4  II- 
literate 
on  logs,  as  evidence,  198,  1593 
register  of,  198,  1593 
Market  Reports,  admissible  in  evidence, 

1182 
Market  Value;    ste  Value 
Marksman;    see  Illiterate 
Marriage,    breach    of    promise   of;     see 
Breach  of  Promise 
birth    during,    as   evidence    of   legiti- 
macy, 207 
prior  coverture,  as  evidence,  320 
certificate  of,  as  evidence,  293,   1106 
habit    and   repute,   as  evidence,    293, 

1537 
reputation,  as  evidence,  1066,  1537 
utterances     of     the     parties     as     res 

gesta,  1242 
proof  of  marriage  in  fact,  1537 
meaning     of     "marriage     in     fact," 

1537 
conduct  as  evidencing  prior  consent, 

1537 
authentication   of  certificate  of,    1630 
admissions,  1582 

register  of,   as  evidence;     see   Regis- 
ter of  Marriage,   Birth,  and  Death 
contracted  in  jest,   1896 
statement  concerning,  as  hearsay;  Me 

Family  History 
presumption  of  consent,  20SS 
of  capacity,  2059 
of  legitimacy.  2080 
of  coercion,  2065 
of  identity,  2082 
valid,  presumed  in  bigamy,  2059 
husband   or   wife   privileged   by;     see 

Marital  Relationship 
privilc^d     communications     in;      see 
Marital   Relationship 
see    also    Foreign    Law;     Lesiti- 
macy;     Husband;     Wife;     Cer- 
tificate 
Married  Woman;  see  Marital  Relation- 
ship;   Wife;    Bastardy;    Marriage 
Master;    see  Employer 
Materiality,    distinguished    from    admis- 
sibility, 3 
Mayhem,     ascertained     by     inspection, 
730 


Meaning:    see  InterprcCatioo 

Means  ot  action,  as  evidenoe  of 


done,  167 
Measures,    false,    other    acta   cvideT.T 

intent,  307 
Medical  Books,   used   in    evidence,  L 
Medical     Matters,      witness*     txprvr 
or    knowledge    as    qualifying  s 
384.  408 
knowledge  baaed   on    atndy  of  b.  * 
408 

see  also  Physician;      Expert  v. 
ness;    Opinion    Rule 
Medical  Treatment,   whether,   is  pr:<^ 
as    evidenced    by     acts    of    oifaf- 
355 
see  also  Malpractice;     Physkuc 
Skill 
Medidne,  similar  acts  of  unlawful  pr? 
scription,  314 
license    to    practise,     as    qualifvin^  • 
witness,  384 
Member  of  Congress;     see  Cd«grr»» 
Memorandum   to    aid    recollectscm;    ^ 

Recollection 
Memory,  belief  or  impression  as  shrif 
ing  sufficient,  428 
modes   of  refreshing    or    aidinir;    « 

Recollection 
discrediting  a  witness  by  his  lack  m 
see  Impeachment 
Mental  Capacity,  to  do  an  act,  l€8 

see  also  Sanity;     Will 
Mental  Condition, 

see  Sanity;   Intent;    Malice:   V' 
tive;     Knowledge:     Insane   & 
lief;    Insanity 
Mental  Condition^   Declarati«»a  of 

(a)  Pain  and  Suffering 

to  a  physician  or  layman.   1202 
to  a  phvsician,   discriminatedL    1-  ' 
after  litigation  begun,   1205 
past  events,   1203 

failure    to    complain,    as    evider.ct 
1203 

(b)  Design,   Intent,   Motix*t,   etc, 
design  or  plan  to  act,  12(^ 
intent  in  domicil,  1209 

intent  in  bankruptcy,   1210 

motive  or  reason,  1211 

alarm,  affection,  bias,  disgust,  eto 

tion,  fear,  malice.  1212 
accused   person's  statements,    1213 

(c)  Testator 
ante-testamentary  statements  of  in 

tent,  1219 
post-testamentary      statements      ef 

contents,  etc.,  1220 
intent  to  revoke,  1221 
undue  influence  or  fraud,  1222 
intelligence  or  sanity,  1224 

(d)  Sundries.  1257 

exception  to  the  Hearsay  rale.  1?(^ 
see    also    Knowledge;      Intent, 
Malice;     Motive;     Sanity 
Microscope,    used   by   witness   or   larY, 
483.  730 
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id-wrife  as  a  witnew;  s€€  Expert  Wit- 
ness;   Opinion  Rule 
ili^arv  records,  as  evidence,   1102 
f>irivilege    against    disclosure    of    se- 
crets, 1842 
;ill;     see  Machine;    Sparks 
Lind,    testimony  to  state  of  another's, 

404 
Lix&e,  inspection  of,  1339,  1343 

see  also  Premises 
liziister    Plenipotentiary;     see    Ambas- 
sador 
IiTiister  of  Religion;    see  Priest 
!lmnor;   see  Child;    Liquor-selling;   Age 
ilixiutes  of   clerk   of   court;    see  Judi- 
cial Record 
i^iscarriage;     see    Abortion;     Personal 

Injury 
wf  isconduct  of  a  juror,   1947 
ylistake,   proof  of.   by   parol   evidence; 
see  Parol  Evidence  Rule 
-names  inserted  or  omitted  by,  1911 
in  siting  bill  of  exchange,   1898 
t>y    circumstantial   evidence;     see    In- 
tent 
Adistress;    see  Paramour 
ft^itigation  of  Damages;    see  Damages 
Nlob,    violence    by,    other    acts   as    evi- 
dencing intent,  314,   1257 
as  excluding  a  confession,  707 
Ibfodel.    used    to    illustrate    testimony, 
480 
verification  of.  481 
^oney,    possession    of,    as   evidence    of 
loan  or  payment.  169,  243 

as  eviaence  of  larceny,  201 
oifer   of,  to  injured  party,  to   settle, 
642,  654 

to  witness,  as  a  bribe,  540 
lack  of,  as  evidence  of  motive,  326 
experience    of   expert    to   quality    of, 

385 
evidence      of      counterfeiting;       see 

Counterfeiting 
testimony     to     genuineness    of;      see 

Paper  Money;    Handwriting 
receipt   of,  as   impeaching  a   witness; 

see  Corruption 
payment    of,    mode   of   proving;     see 
Payment 
see  also  Value 
Morphine,    use    of,    as    disqualifying    a 
witness,  367 
as  impeaching  a  witness,  526 
Mortality  Table^  used  in  evidence,  1174 

judicially  noticed,  2120  _ 
Mortgage,     other    transactions    as    evi- 
dence    of     debtor's     intent;      see 
Fraud;        Fraudulent       Transfers; 
False    Representations 
agreement  to  hold  deed  as,  shown  by 

parol,   1933 
admissions    of    mortgagor    or    mort- 
gagee. 692.  1249 
production  of  original;    see  Original 
Document 
see  also  Deed;    Sale 
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Mother,     statements     of,     to     evidence 
pedigree:    see  Family  History 
insanity  of,  as  evidence,  263 
testimony  to  bastardy,  398,  1521 
see  also  Legitimacy;    Bastardy 
Motion,  for  a  nonsuit  or  verdict,  2006 
to  exclude  all  evidence,  2006 
to  strike  out,  82 

to  produce  documents,  on  trial;    see 
Original    Document 
before  trial;    see  Discovery 
see  also  Objection 
Motive 
In  general 

as  evidence  of  an  act,  185,  322 

1.  Circnmsiancts  creating  a  motive 
general  principle.  324 

motive  for  murder,  325 

motive  for  other  acts  and  crimes, 
325 

pecuniary  circumstances  as  a  mo- 
tive, 201,  326 

2.  Conduct  exhibiting  a  motive 
in  general,  327 

3.  Prior  and  subsequent  motive 
hostility,  311 

sexual  passion,  330 
malice  m  defamation,  331 

4.  Sundries 

necessity    of   showing,    to    establish 

crime,  187 
existence    of    affection    as   negativ- 
ing, in  homicide,  187 
as  a  fact  in  issue,  185 
third   person's  motive,   to   evidence 

accused's  innocence,   194 
testifying   to   another   person's  mo- 
tive, 404 

to  one's  own  motive,  392 
proof  by  opinion  testimony,   1457 
by    declarations;      see^    Mental 

Condition,    Declarations    of 
by    reputation    or    information; 
see  JKnowledgc 
Multiple  admissibility,  42 
Municipal    Corporation;     see    Corpora- 
tion ;    Public   Document 
ordinance    or    charter    of,    judicially 
noticed,  2131 
Murder;    see  Homicide 
Mutual   Mistake,   under  parol   evidence 
rule,  1906 
clear  proof  of,  2027 


N 


Name,    as    evidence    of    identity,    293, 
334 
falsity     or    non-existence    of    person 

evidenced  by  failure  to  find,  205 
use   of    false,    as   evidence    of    guilt, 

652 
testimony  to  knowledge  of,  411 
identity    of,    as    raising    presumption, 
2082 
Narrative,  in  res  gestett  1233 
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Narrative  —  Contmued 

for  statements  of  pain,  1203 
Nationality,    as   evidenced    by    corporal 
traits,  210 
as  disqualifying  a  witness,  374 
Naturalization,    statutes    requiring    citi- 
zens* testimony  in,  1523,  1S34 
Naval  register,  as  evidence,  1102 
Necessity,  opinion  testimony  to,   1455 
Negative  instances,  as  evidencing  cause 
or  condition,  348 
observation,  as  showing  that  a  thing 
did  not  occur,  413 
Negligence,   character    for,   to  evidence 
an  act,  148 
character  for,  as  in  issue,  161 
habit  of,  as  evidence,  170,  174 
particular   acts,   as  evidence  of  char- 
acter, 228,  238 
unfair    surprise    in    showing   acts    of, 

228 
employee's   acts    and    repute,    as   evi- 
dencing employer's  knowledge,  281, 
282 
evidenced  by   insurance   against  acci- 
dent, 648,  536,  548 
subsequent  repairs  to  evidence,  649 
other   instances  as  evidence   of   habit 

of,  316 
defects  of  apparatus  as  evidence  of, 

342 
regulations  of  railroad  as  measure  of, 

355 
other  spark-emissions,  as  evidence  of 

a  detective  locomotive,  351 
other  persons'  conduct,  as  evidencing 

a  standard,  355 
constitutionality     of     statute     making 
liable  without  negligence,  906 

making   prima   facie  evidence    of 
negligence,  906 
proved  by   reputation,    1078 

by  opinion  evidence,  of  conduct, 
1445 
of  character,  1470 
presumption  of,  2060 
contributorv,  2060 
loss  b>r  bailee,  carrier,  2061 
defective  apparatus,   2062 
in  injury  to  employee,  2062 
death  by  violence,  2063 
judge  or  jury  to  determine,  2104 
jury    may    use    general    knowledge   to 

determine,  2127 
in  medical  treatment;    see  Physician 
sec  also  Repairs 
Negotiable     Instrument,     admissions    as 
applied  to,  695 
raising   presumption   of  consideration, 
2069 
see  also  Bill  of  Exchange;    Note; 
Payment;   Parol  Evidence   Rule 
Negro;    see  Race 

Newspaper,     notice     in,    as    evidencing 
knowledge,  287 
quotations   of   prices,    as   evidence    of 
value,  425,  1182 


Newn>a|>er  —  Continued 
affidavit  of   publication    of   notice  s. 

1187 
communications     to,     not     piivikiti 
1762 
see  also  Printed  Matter 
New   Trial,    motion    for,    as   conSnas^ 
an  exception,  97 
error  of  ruling  as  ground  for.  102 
whether     required     for     omissios    :: 

oath,  1300 
granted     for     withholding     evklesr.. 

660 
validity    on,    of    former    judicial   ad- 
mission, 3146 
Night,  evidence  of  power  of  vtsioii  c 

354 
Noise;    see  Sound 

Nolo  Contendere  as  an   admissioo*  6i} 
Non-access,  as  evidence   of  iUegxtinacT, 
192,  193 
parent's  testimony  to,    398,   1521 
see  also  Bastardy 
Non-occurrence  of  an   event   as  shon 

by  failure  to  see  or   hear,  205 
Non-suit,  motion  for  a,  2006 
Notary,  using  an  entry  to  aid   recollec 
tion;    see  Recollection 
habit  of,  mailing  notice  of  protest,  D 
record  of  protest,  producing  the  orig- 
inal of.  791 

whether  conclusive,   905 
regular    entries    of    transactions    b?; 

see  Regular  Entries 
personal  Knowledge  required,   1097 
certificate  of  protest,  1145 

of  deed-acknowledgment,   1147 
seal  presumed  genuine,    1640 
power  to  compel  testimony,   1671 
see  also  Public  Officer 
Note    or    memorandum,    of    testimcmT; 
see  Former  Testimony 
of    steno^apher,    attorney,     jurjrmn 

as  official  statements,   1139 
of  a  transaction,   used    to   aid   recol- 
lection;   see  Recollection 
Note,     Promissory,     forgery     of;      set 
Forgery 
payment  of;    see  Payment 
agent's     authority      to      make;       srr 

Agency 
impeaching  one's  own,  377 
presumption   of  title    from   possession 
of.  2067 

of  payment,  2068 
admissions  of  assignor,  indorser,  etc, 

695 
production   of  original;     see  Original 

Document 
indorsement  on,  as  statement  against 

interest,  970,  975 
protest   of,  as  evidence.    1146 
signed  by^  mistake,   1898 
delivery   in   escrow,   shown    by    parol, 

1892.  1908 
collateral  agreement,  shown  by  naroL 
1934a 
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Notice   (a  state  of  miod);    ste  Knowl- 
edge 
Notice   (a  communication) 
Ca)  to  produce  a  document 
as  permitting  use  of  copy 
notice   to  opponent,   767 
when   not   necessary,    767 
when  sufficient,  770 
stolen   original    document,    768 
exceptions  to  the  rule,  767 
procedure  of  giving  notice,  769 
to  agent,  769 

notice  to  third  person,  775 
as    compelling    opponent's    produc- 
tion of  original.  1703 
as  obtaining  discovery  before  trial, 
1335 
<b)  to    ax    liability    for    dishonor    of 
bill 
evidenced  by  mailing,   172 

(c)  to  quit,  as  an  admission  of  ten- 
ancy, 668 

notice  to  produce  a,  771 

(d)  to  take  deposition,  916 

(e)  sundries 

publication  of,   proved  by   affidavit, 

1187 
giving  of,  as  res  gestet,  1242,  1256 
see  also  Original  Document 
Novation,  shown  by  parol,   1938 
Nuisance,    provable  by   other    instances, 
350 
railroad  as^  350 

amount  of  business  to  evidence,   356 
provable  by  reputation,  1078 
by     noise,     reproduced     with     phono- 
graph, 483 
Nul   Tiel   Record,   original   required   in, 

778 
Number   of    witnesses;     see   Witnesses, 

VU 
Nuncupative   Will,   proved  by  two  wit- 
nesses. 1510   • 
Nurse,   as  a  witness;    see  Expert  Wit- 
ness;   Opinion  Rule 


Oath 

\.  As  a  security  against  falsehood 
theory,  1286 
kind  of  belief,  1287 
form  of  oath,  1295 
time   of  administration   and   of   ob- 
jection,   1300 
if    omitted,    whether    new    trial    re- 
quired,   1300 
capacity 

mode  of  ascertaining,  1292 
infants,    1289 
lunatics,   idiots;  1290 
persons  subjected  to,  1285 
whether  a  witness  merely  sworn  is 
impeachable,   1378 
abolition  or  dispensation,   1303 
statement  out  of  court  under  oath, 
excluded,  910 


Oath  —  Continued 
2.  Sundries 
confession     made    on    examination 

under,  716 
belief  on,  by  witness  to  character, 
1471 
Objection   to   evidence,   time   and   form 
of^  71 
as    immaterial,    incompetent,    and    ir- 
relevant, 83 
general,   if  overruled  may  not  avail, 

83 
specific,  if  overruled .  will  be  effective 

to  an  extent,  83 
how  waived,  90 

see  also  Waiver 
ruling  upon  an,  94 
distinguished  from  exception,  97 
to  witness*  qualificationS|  72,  365,  393 
by  party,   claiming  privilege   for  wit- 
ness, 1673.  1743 
renewal  of,  at  close  of  case,  2015 
ruling  on  an,  must  be  immediate  and 

final,   94 
to  deposition;    see  Deposition 
Obligor,     impeaching    his    own    obliga- 
tion, 377 
admissions  of  co-obligor.  687 
Obscenity  of  pictures,  standard  of,  35S 

see  also   Indecent   Evidence 
Observation,  capacity  of,  367 
discredited    by    defective    sight,    526, 
562 
Occupancy,      evidenced     by     assessor's 

books,  1101 
Offence;    see  Crime 

Offender,   habitual;    see  Habitual  Crim- 
inal;   Common  Offender 
Offer  of  evidence,  form  and  tenor,  55 
time  to  make.  59.  1345 
improper    statements    of    counsel    in, 

1272 
after  argument  begun,   1367 
to  compromise,   as  an  admission,  642 
Office, 

presumption   of  title  to.   1635,  2089 
holding,  evidenced  from  prior  incum- 
bency, 320 
of  duty  performed  in,  2088 
Office  Copy;    see  Certified  Copy 
Officer,  public;    see  Public  CMncer 
of    a    corporation,    testifying    on    the 
faith  of  records,  406 
see  also  Corporation 
Official;    see  Public  Officer 
Official    Certificate,    contradicting    one's 

own,  377 
Official    Communications,    privilege    for, 
1842 
see  also  State 
Official  Gazette,   as  evidence  of  a  law, 

1162.   1622 
Official   Record;    see  Public  Document 
Official    Signature   to   document,   not  of 

attesting  witness,  853 
Official    Statements;     see   Public    Docu- 
ment 
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Omission,  to  speak  or  claim,  as  a  self- 
contradiction^  588 
as  an  admission,  668,  670 

of    child    by     testator    intentionally, 
1982 
Opening    Statement,    not    evidenced    af- 
terwards, 1277 
Opinion   of    value,    as   based   on    other 
sales,  357 

stating  the  grounds  of,  by  an  expert, 
381 

knowledge,  as  distinguished  from, 
403 

as  sufficient  in  point  of  memory, 
428 

hypothetical  question;  see  Hsrpothet- 
ical  Question 

as  evidence  of  handwriting;  tee 
Handwritins 

impeachment  by  inconsistent,  587 

statements  of  political  views,  1213 

by  ordinary  witness,  1410 

admissible  when  preceded  by  facts, 
1410 

as  to  value  of  services,  personal  in- 
juries, breach  of  contract,    1435 

as  to  care,  moral  character,  profes- 
sional skill,  reasonableness,  safety, 
etc,  1445 

religious,  privilege  for,   1699 

political,  privilege  for.   1700 

judicial;    see  Judicial  Decision 

see  also   Expert   Witness;     Opin- 
ion Rule 
Opinion  Rule 

(a)  in  genera! 

competency  of  ordinary  witness  to 

give  opinion,  1410 
theory,  1410 

Practical  tests,   1410 
ypothetical  Questions,   1416 

(b)  rule  appliea  to  specific  topics 
insanity,    1430 

value  and  damages.  1435 

insurance  risk,   1440 

care,  safety,  prudence,  duty,  skill, 
or  propriety  of  human  conduct 
or  a  place,  machine,  or  appara- 
tus. 1445 

(c)  law 

foreign  law,  1447 

trade  usage,  1450 

technical  words  in  documents,  1451 

location  of  deed-descriptions,   1452 

contents      of     a      lost      document, 

1453 
testator's,     accuscd*s     or     grantor  s 

capacity,  1454 
solvency,       possession,      ownership, 

neccssitv,    authority,    etc.,    1455 

(d)  state  of  mind  , 

intent,  motive,  purpose,  m  general, 

1458 
meaning    of    a    conversation,    etc., 

1969,  1459 

impression         or         understanding, 

1970,  1971.  1459 


Opinion  Rule  —  CouHmued 
(e)  sundry   topics 
corporal  appearances.    1461 
medical   and  surgical    nsatters,   14C 
probability  and  possibility.    1463 
capacity  and  tendency,    1463 
cause  and  effect,  146f 
distance,  time,   speed,    size,  weir 
direction,    form,    identity,    14^ 
rule    enforced    for    dyio^    dec>2:^ 
tions,  961 
(O  character 
moral,  of  a  defendant,   1469 
ox  a  witness,  1471 
care,  competence,  or  skilL  W 
(g)  handwriting;    see    Handvriticc 
Opium,   use   of,   as   disqualifying  a  «  ' 
ness,  367 

as    impeaching    a     witness,    52t 
570 
Opponent,    called    as    witne«^s.    wheikifr 
he  may  be  impeached,   513 
destruction    of   a    document    by.    7'-.*. 

767 
de(>osition  of,  when  absent*   942 
taking,     but     not     using     a     witre>>. 
deposition.    921 

see  also  Admissions;    Defendant - 
Parties 
Opportunity  in  general,  as  evidence  d 
a  crime  or  other  act,    188 
exclusive,  to  do  an  act,    188 
equal,  for  others,  190 
Oral    admission    of    a    party;    see   Si- 

missions 
Order  of  topics  of  testimony;   see  Ex 

amination.   III 
Ordinance,  judicial  notice  of,  2131 
certified  copy  of,  1152 
printed  copy  of,   1164,    1622 
Original  Document 

(a)  in  general 
general   principle, ,  749 
uninscribed  chattels,  74S 
inscribed  chattels,   749 
all  kinds  of  writings,  750 

books  of  account  or  regular  entrr. 

1015,  1032 
what  is  production.  751 
opponent  s    refusal    to    produce,  ss 

evidence  of  genuineness,  861 
original   always  usable,    754 
proving  execution  also.   754,  1601 
order   of   proof   between    executioB. 

loss,  ana  contents,   758 
copv   also  offered,    755 
in    larceny,    768 

(b)  excuses  for  not  producing 
loss  or  destruction.   759 
sufficiency  of  search  for,  760 
proof  of  loss,  by  opponent's  admis- 
sion, 762 

proof  *of  loss  established  by  record 
of  judgment,  762 

fraudulent  suppression  by  oppo- 
nent. 767,  772 

larceny  of,  762,  76S,   767 
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>jri8[inal  Document  —  Continued 

intentional     destruction    by    propo- 
nent, presumed  contents,  662,  763 
detention    by    opponent;    notice    to 

produce,  764 
control  of,  is  possession,  765 
out  of  jurisdiction  may  stiH  be  in 

possession,  767 
transfer  of  possession,  765 
mode  of  proving  possession,   766 
possession     of    document     sent    by 

mail,  767 
notice  in  general,  767 
notice  to  third  person,  769 
both  notice  and  possession  must  be 

shown,  767 
rule  of  notice  not  applicable,  767 
rule  of  notice  satisfied,   770 
document  in  court,  instant  demand, 

770 
notice  by  implication,  768 
notice    unnecessary    at    subsequent 

trial,    768 
subject    to    privilege    against    self- 
crimination,  767 
waiver  of  notice  to  produce,  767 
notice  to  agent,  769 
who  should  give  notice.  769 
time  of  giving  notice,  769 
attorney's   possession  as   privileged, 

1783 
party    notified,    out   of   jurisdiction, 

769 
tenor  and  form  of  notice,  769 
consequences      of      non-production, 

77Z 
inference       from       non-production, 

773 
possession  by  third  person,   774 
person  not  compellable  to  produce, 

775 
fraudulent    retention   by  third   per- 
son,  775 
subpoena  duces  tecum,  775 
possession   by   proponent's  co-party, 

775 
foreign  public  document,  776 
irremovable  documents,    777 
judicial     records     (pleadings,    wills, 

etc.),  778 
other  official  documents,  779 
made  by  private  person  and  filed  in 

public  office,  779 
corporation  books,  780 
marriage  records,  etc.,  780 
books  of  banks,  abstracts,  etc.,  780 

of  regular  entry,  1015,  1032 
recorded  conveyances,   781 
voluminous  records,   accounts,  etc., 

782 
absence  of  entries,  883 
(c)  what  is  the  original 
may  mean  a  copy,  783 
duplicates  and  counterparts,  784 
printed  matter,  784.  791 
copy  acted  on  as  original,  790 


Original  Document  —  ConHmn^d 
account  stated,  790 
telegraphic  dispatches,   791 
wills,     land-grants,     mining    rif^ts, 

tax-lists,  ballots,  791 
records,  792 
accounts,  etc.,  792 
memorandum    to    aid    recollection, 

436,  447 
handwriting   shown   by   photograph, 

484 
ledger  and  dav  book,   1032 

(d)  not  applicable  where  contents  are 
not  in  issue 

document  read  aloud,  etc.,  794 
knowledge  or  belief  about,  795 
identity  or   effect   of   a   document, 

796 
payment,   receipts,   797 
ownership,  tenancy,  sale,  gift,  799 
execution,      delivery,       publication, 

800 
conversion,         forgery,         larceny, 

agency,  etc.,   801 
miscellaneous  instances,  801 
dying  declarations,  963" 
pedigree  statements,  997 

(e)  exceptions  to  the  rule 
stolen  document,  801 
collateral  facts,  806 

opponent's    admission    of    contents, 

692,  807 
deed- recitals,     disclaimer  *of     title, 

807 
witness'  admission  on  voir  dire,  811 
witness'    admission    on    cross-exam- 
ination, 812 

self-contradictory        document, 

812 
prior  statements  in  depositions, 

812 
record    of    conviction,    828 
foreign  statute,  829 

(f)  rules  for  proof  of  cofy 

copy  preferred  to  recollection,  822, 

826 
preferable     kinds     of     recollection, 

829 
preference   for  examined   or  sworn 

copy,  831 
copy  of  a  copy,  832 
personal   knowledge  of  correctness, 

823 
loss  proved  by  affidavit,   1186 
whole  must  be  copied,  1566 
proof  of  lost  will,   1513 

of  lost  ancient  deed,  1614 
see  also  Copy;  Certified  Copy 
Other  Offences;  see  Similar  Acts 
Overruling  an  objection,  71 
Overt  Act;  see  Homicide;  Treason 
Owner  of  an  animal,  mode  of  evidenc- 
ing knowledge,  283 
of    a    dangerous    place    or    machine, 
mode  of  evidencing  knowledge,  284 
admissions  by;  see  Admissions 
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Parties  —  Continued 
to  prove  an  act 

in    criminal    cases,    131 
in   civil   cases,    142 
in  issue,   155 

to  mitigate   damages,    155 
conduct    of,    to    evidence    character, 
219 

to     evidence     consciousness      of 
weak  case,  664 
failure    to    testify    or    produce    evi- 
dence, 657 
disqualification    as   witnesses,    390 
testifying  to  their  own  intent,  392 
admissions  by;   see  Admissions 
books   of   account   of;    see    Books   of 

Account 
agent    or    kinsman    of,    not    to    take 

deposition,   491 
impeachment    of    their   own    witness; 

see  Im^achment 
whether    impeachable,     when    testify- 
ing  for  themselves,    502 
when  called  by  the  opponent,  513 
opponent  as  witness,  treated  as  if  on 

cross-examination,    1372 
exhibiting  injuries  to  jury,   731 
affidavit    of,    to    lost    docuratnt,    762, 

781,  1186 
former  testimony  of  same,  919 
books  of  account  kept  by;  see  Regu- 
lar  Entries 
exclusion    from    court    during    testi- 
mony, 1318 
disclosure  of  documents  or  testimony 

before   trial;    see   Discovery 
testifying    first    on    their    own    side, 

1353 
answer    to     interrogatories,     as    evi- 
dence,   1587 
claiming  privilege   for  witness,    1673 
privileged  not  to  testify,    1702 
discovery;    statutes,    1702 

production      of      documents, 

1703 
premises,      chattels,       bodily 
exposure,    1704,    1705 
parol    evidence    rule,     restricted    to, 

1939 
understanding   of,    to   affect   a    docu- 
ment;  see  Parol   Evidence   Rule 
burden    of   proof    upon;    see    Burden 
of  Proof 
Partner,  admissions  of,  687 
Partnership,     knowledge     of,     as     evi- 
denced by  repute,  287 
books  of,  as  evidence,  674 
admissions    made     after     dissolution, 

687 
evidence    of    subsequent,     by    prior, 

320 
proof    of,    without    producing   instru- 
ment, 801,  807 
provable   by    reputation,    1086 
Passengers,    behavior    of,    as    evidence 
of  danger,  355 


Past  Fact  as  **  narraftSre."    12JJ 
Pastor;  see  Clergyinan 
Patent  Ambiguity  in  a   docnmcnt.   I*~ 
Patent  of  Invention,  prodncins  orifr-. 
of  assignment,  781 
execution    of    assignment    of,    pw.: 

by   record,    1117 
inspection    of    machine     before    tr. 

733,   1339.    1343 
infringement   of,    privilcKe    for   tra.- 
secret,    1696 
Patent  of  Land;  xe   Deed;    Land-fl^- 
Patemity,     other     interconrse     as    c 
dence  of,  191 
child's   resemblance,    as    evidence   't. 
209,   730 

see  also   Bastardy;    Non-acees 
Patient,    physician's    testimony    to    ~ 
ness  of,  409 
expressions  of  pain   by.    1201 
privilege      for      commtinicatians     * 
physician,    185S 
Payee,    parol    agreement    of,    coHaten 
to  instniment,   1934a 

see  also  Bill   of   Exchange;  N '? 
Payment,   possession  of  money,  as  m 
dence    of,    169,    243 
possession    of     instransent,     as    evi 

dence  of,  202 
offer   of,   as   an   admission,    642 
production  of  receipt   for,   798,  806 
indorsements       of,       as       statesicsb 

against   interest,    972,    975 
books    of    account    na    cvideiici    c-t. 

1020 
words    accompanying,     as    res  etsie 

1246 
agreement  as  to  mode  of,   shown  bf 

parol,   1932,   1934a 
presumption  of,  2068 
lapse    of    time    as    evidcmce   of,   205 
see  also  Contract;  Money 
Pecuniary    Condition    as     evidence   of 
ability    to    make    loan,    243 
as  evidence  of  motive.   526 
Pedigree^    hearsay    statementa    of;    see 
Family    History 
statement   in   deposition   to  evidence. 

992 
of  an   animal,  proved  by  repotatioa. 
1078 
by    registry,    1180 
inquisition   of,   by   the   heralds,  1U8 
see   also    Animal 
Penalty,  privilege  not  to  disclose,  173^ 
Penitent,   privilege   for   communicatxMis 

to  priest,  1870 
Performance     of     ofBcial     duty,    p^^ 
samed,  2088 
of    contract,    burden    of    proof   of. 
2093 
Perjury,   other    falsities,   as  evidendog 
intent  in«  307 
confession  of,  as  disquaNfying  a  wit- 
ess,  Z77 
as  ifflpeacfaing  a  witacst,  S41 
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r  j  VI  ry  —  Continued 
iLcxnpt  at  subornation  of,   542 
iro<lucing    original    of    chancery    an- 

s'wer  in,  778 
>enalty    for,  as  a  requirement,   1310 
n.     <3e  position,   1311 
wo- witness   rule,   1504 
ioes    not    apply   to    act    of    swearing 

ox-  -words,   1504 
subornation  of,  one  witness  rule  not 

applied,  1504 
testimony     before     grand     jury,     not 

privileged,    1836 
iMrho   is  an  accomplice  in  subornation 

of.   1517 
committed     in     disclosure     for     am- 
nesty, 1754 

see  also  Falsehood 
erpetuam    memoriam;     see    Deposition 
crson;     see  Name 
erson    in    Authority;     see    Confession 

of   Crime 
ersonal    Injury;     see   Corporal    Injury 
'harmacist.    privileged    communications 
to,    1857 
required  by  statute  to  file  reports  of 
sales  of  liquor,   1738 
i^honograph     used     to     reproduce     nui- 
sance created  by  noise,  483 
Photograph    of    a    person,    as    used    to 
identify  him,  404,  480 
ttsed  by  a  witness  to  illustrate  testi- 
mony, 480,    1485 
witness  using,  need  not  be  maker  of, 

482 
verification  of,  481 
objection  to  use  of,  480 
X-ray.  483 
enlarged,  484 
of  handwriting.  484,  1485 
process  judicially   noticed,   2120 
Physical  traits  to  show  race  or  nation- 
ality, 210 
inconvenience    of    production    of   evi- 
dence, 733 
traits,     to     evidence     strength;      see 
Power 
Physician,    character    of,    as    defendant 
in  malpractice,  150 
conduct,  as  evidencing:  negligence  or 

incompetence  of,  228,  229,  238 
mode  of  treatment  by  another,   as  a 

standard  of  care,   355 
qualified    to    be    an    expert    witness, 

384,  408 
license  to  practise,   as  qualifying  an 

expert,  384 
testimony    of,     to     possible     develop- 
ments in  corporal  injury,  404 
acquaintance    with    person    insane    or 

aiseased,  416 
hypothetical   question   to;     see   Hypo- 
thetical Question 
witness  to  value  of  services  of,  424 
patient's  expressions  of  pain  to,  1201 
character  for  skill,  1407 


Physician  —  Continued 
amount    of    fee    demandable    as    ex- 

pert,   1682 
privilet^ed  not  to  attend  court,   1690 
mspection  of  injured  person  by,  1704 
privilege     for     patient's     communica- 
tions to,  1855 
privilege  of,  as  attesting  witness,  1866 
see    also     Malpractice;      Opinion 
Rule;     Poison;     Physician   and 
Patient 
Physician   and  Patient,   privileged  com- 
munications,  1855 
burden   of  proof   of  confidence,   1856 

third  person  hearing,  1856 
must    be    in    professional    character, 

1857 
consultation  of  physicians,   1857 
patient's   belief   of   matters   necessary 

to  treatment,   1858 
communication  may  be  by  exhibition, 

1859 
insanity  observed,   1859 
privilege    limited    to    tenor    of    com- 
munication,   1859 
no   application  to  partaker   in  crime, 
1860 

request  to  commit  crime,  1860 
privilege  is  patient's,   1861 
patient  need  not  be  party,   1861 
mference  from  claim,   1861 
claimed     by     representative     of     de- 
ceased,  1861 
death    does    not    terminate    privilege, 

1863 
ma^  be  waived,   1864 
wanrer  in  insurance  policy,  1864 
by  conduct,   1866 
by  testifying,   1866 
by   calling   physician    as    witness, 

1866 
by  personal  representative,  1867 
see    also    Physician 
Picture,  of  a  person  or  place,  to  illus- 
trate testimony,   480 
see  also  Photograph;    X-ray 
Pier;    see  Premises 
Piracv;     see    Robbery;     Copyright 
Pistol;    see  Weapon 
Place,     condition     in     one,     evidencing 
that  in  another,  340,  342 
value    at    another,    as    evidence    of 

value,   357 
character    of    a    witness    at    another, 

522,  1074 
of  birth,  death,  etc.,  as  evidenced  by 

family  hearsay,  995 
judicially  noticed,   2133,   2135 
see   also   Premises 
Plaintiff,     character     of,     as    evidence, 
142-150 
character  of,  as  in  issue  or  as  miti- 
gating damages,   155-161 
mode     of     evidencing     character     by 
conduct,   219-239 
see  also  Parties 
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Plan,  used  to  illustrate  testimonyp  480 

s€e  also  Design;    Survey 
Plat,  used  to  illustrate  testimony,  480 

M#  also  Survey 
Platform;    see  Premises 
Plea   of  truth   as   evidence   of   malice; 
see  Defamation 
as  admission,  683 
Pleading,  distin^ished  from  evidence,  3 
from   iudicial  admission,  2140 
as  a  party  s  admission,  681 
original    in    court    records    not    pro- 
duced, 778 
statement    in,    to    evidence    pedigree, 
992 
see  also  Judicial   Record 
Pledge;    see  Mortgage 
Poison,    evidence    to    show    knowledge 
of,  168 
possession   of,    as   indicating   criminal 

design,  267 
similar    acts    to    show    intent    in    ad- 
ministration of,   312 
nature    of,    as    shown    by    samples, 

342 
symptoms,    as    indicating    nature    of, 

352 
witness*     experience     as     qualifying 

him,  384 
statements      while      eating      poisoned 
lunch,   1233 

see  also  Homicide 
Poles,     telegraph     or     telephone;      see 

Negligence;  Highway 
Police-officer     obtaining     a     confession; 

see  Confession 
Policy  of  insurance;    see  Insurance 
Poll-book;    see  Election 
Population     as     evidenced     by     census, 
1143 
judicially  noticed,  2133 
Possession   of   tools,    as  evidence   of   a 
crime,   168,  267 
of    chattels    to    evidence    crime,    200, 

267 
of    money,    as    evidence    of    loan    or 
payment,   169,  243 

as  evidence  of  larceny,  201,  2066 
as  evidence  of  motive  for  crime, 
etc.,  326 
of  a  document,  as  evidence  of  knowl- 
edge. 289 

as  an  admission,  671 
by    opponent,    as    excusing    non- 
production,  764 
of     receipts,     etc.,     as    evidence     of 

payment,    202 
of    deed,    to    evidence    delivery    and 

execution   of  it,   203 
of  land,  continued  after  mortgage  or 
sale   as   showing   intent   to   defraud 
creditors,  205 

under   ancient    document    as    evi- 
dencing  genuineness,    1613 
as    evidenced    by    ancient    docu- 
ment, 203 


Possession  ^^  Continued 
of  forged   documents,   as   erideDce   ' 

intent,  302 
of  stolen   goods,   as  eridence  ct  L: 
ceny»  etc,  200,  205 

other   possession,    as    eridescc  .: 

intent,  304 
accused's   explanations,    1245 
presumption   from,   2066 
possessor's      declarations       of      ixrt 

against  interest,   969 
assessment-books      as      orideace 

1101 
statements     about     boundary,     bj    x 

possessor;    see  Bonndarws 
re^tation  about,  1054 
opmion  testimony  to,    145S 
by    grantor,    raising    presonptkn 

fraud  in  sale,  2048 
presumption  of  ownership  fronu  • 
of     payment     from,     of     recr... 

2068 
of  continuance  of,  320,  2085 
of    original    document;     see    Ozig.:^ 

Document 
Adverse  Possession 

ancient    documents,    as    evider? 

of.   203 
knowledge  of  claim,  as  erider^r: 

by   repute,    286 
possession    of    part,    as    eTi>^r^ 
ing  possession    ot    whole,  315 
under     deed      as      evidracc     pt 

boundaries,    318 
oral  admissions  of  title.  807 
statements   made    during,   ss  n: 
gest€e,    1247 

as    affecting    presumpticm  r! 
ownership,     1249 
see  also  Document;     Deed 
Possibility    of   doing    or    happening,  is 

evidenced  by  instances,  346 
Posting  in  the  mail;    see   Mail;    Pc«t 
mark 
on  a  wall  or  fence,  original  not  rr 
quired,   777 
Postmark,  as  evidence,    199 
presuming  .genuineness    of,    1624 
as  an  official  statement,    1145 
Poverty,   as  evidence   of    non-paymer.-. 
169 
as    negativing    probability     of    loir 

169,  243 
as   evidence    of   motive    for   a  cri?:« 

or  transaction,  326 
evidenced  by  assessor's  books.  119: 
Power,  physical,  as  evidence  of  an  ar. 
168 
instances    of    physical,    as    evidence. 
241 
Power  of  Attorney;    see  Agency 
Power  of  Legislature,  to  make  rules  cf 

evidence,  31 
Preamble  of  statute;    see  Recital 
Precautions   to   remedy   or   prevent   m 
jnry.  355.  647 
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Preferentift]  Rules  defined,   745 
Pregnancy,  events  in»  as  evidenced  by 
birthmark,  208 
admissible    to     show     intercourse     in 
rape,  seduction,  etc.,  208 
see  also  Bastardy 
Prejudice,  undue, 

by    showing   particular   criminal   acts, 
218 

acts  of  negligence  in  civil  cases, 
22% 

of  unchastity,  229 
of  employee  or  physician  in 
negligence,    238 
not    applicable    to    conduct    to    show 

character  in  issue,  231 
In    circumstantial   evidence,   1390 
Premises,    owner's    knowledge    of    de- 
fect,  evidenced   by   prior  condition 
or  injury,  284 
leased  for  gaming,  proved  by  repute, 

286 
repairs,    as    evidence    of    negligence, 

649 
condition    at    another   time    or    place, 

as  evidence,  340 
instances  of  condition   or  quality,   as 

evidence,  350 
marks    on,    as    evidence    of    identity, 

336 
similar    injuries,    as   evidence   of   de- 
fect, 353 
similar    precautions,    as    evidence    of 

safety,  355 
photograph     of,     to     illustrate     testi- 

mon3r,  480 
inspection    of,    compellable    at    trial, 
662,  734,   1705 
before  trial,   1339,  1343 
presumption     of    defect,     from    acci- 
dent, 2062 
Preparation,     as     evidence     of     crime, 

267 
Preponderance  of  evidence,  2027 
Prescription  of  title,  by  possession;  tee 
Possession 
of  physician,  as  privileged,  1858 
Presence  as  evidence  of  design  to  com- 
mit crime,  267 
President,  privilege  of.   1849 
personal    liability    ot    one    who    signs 
note  as,   1934a 
Press  Copies,  as  originals,  784 
Presumption  of  good  character,  660 
of  continuity,  340,  2083,  2084 
of  innocence,  2064 
legal  effect  of,  2012 
o\  law  and  fact.  2012 
conflicting  counter,  2014 
of    felonious    intent    from    taking    of 

goods,  2064 
possession     of     stolen     goods     as    a, 

2066 
of  title,  from  possession  or  payment, 

2067 
of  consideration,  2069 
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Presumption  —  Continued 
of  legitimacy  in  bastardy,  2080 
of  lite,  or  death,  2084 

see  also  Burden  of  Proof 
conclusive;     see   Conclusiveness 
Presumptive  evidence,   as  meaning   cir- 
cumstantial evidence,   109 
Pretences,    false;     see    Representations 
Price;    see   Sales;    Value 
Price-current,    as   qualifying   a    witness 
to  value,  425 
as  admissible  in  evidence,   1182 
Priest,  confession  to,  713 
privilege      for     communications      to, 
1870 
see  also  Marriage 
Priest    and    Penitent,    privileged 

munications   created,    1870 
Prima    Facie     Evidence,     statutes 
king,  31,  906 
sufficient  to  go  to  jury,  2002 
Primary  Evidence;    see  Best  Evidence; 

Original    Document;     Copy 
Principal,       admissions       of,       against 
surety,  687 
agent's  admissions  against,   687 
undisclosed,  shown  by  parol,   1934 
joint,  is  accomplice,   1517 
see  also  Agent 
Printed  Copy  of  public  document 
sundry  documents,    1164,    1622 
reports  of  decisions,   1181,   1623 
sUtutes,  1164,   1622 
see  also  Copy 
Printed  Matter,  as  a  duplicate  original, 
784,  791 
sample  copies  as  evidence,  340 
proving  genuineness  of 
newspapers,   1621 
official      statutes      and      reports. 

1622,   1623 
see    also    Book;     Mail;     Newspa- 
per 
Printer,   official,   authentication  of  cop- 
ies of,  1622,  1623 
Prior     and     Subsequent;       see     Time; 

Condition 
Prison,    escape    from,    as    evidence    of 

guilt,  652 
Private     statute,     judicial     notice     of, 

2131 
Privies  in   interest,   admissions  of;   see 

Admissions 
Privilege 

I.  From  Attending 

no  privilege  in  general,   1660 

illness,   1686 

sex  and  occupation,   1690 

officers  of  government,  1688 

distance   from  place  of  trial,    1692 

subpoena,    1663 

expenses,    1680 

II.  From  Testifying 
(a)  in  general 

no  privilege  in  general,  1660 
of  ambassador,  1689 
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Privilege  —  Coniinned 

officers    having    compulsory    power, 

1671 
privilege  personal  to  witness,   1673 
(b>  privileged  topics 
irrelevant  matters,    1694 
documents  of  title,  etc.,  1695 
trade  secrets,    1696 
customers*  names,   1696 
official  secrets,  1842 
theological   opinions,    1699 
political  votes,  1700 
diHTi'Sicing  facts,    1701 
bodily  exposure,    1701 
party  interested,    1702 

opponent   compellable,    1702 
production   of  documents,   170d 
bodily  exposure,   1704   ' 
premises    and    chattels,    1705 
civil   liability  in   general,   1707 
husband    and    wife;      see    Marital 

Relationship 
self -crimination;       see      Self-crimi- 
nation 
(c)  privileged    communications 
in  general,   1760 
mere  pledges  of  privacy  and  oaths 

of  secrecy,   1762 
clerks,    commercial    agency,    bank- 
ers,    trustees,    newspapers,    etc., 
1762 
telegrams,   1763 
of  agent,   1775,  1796 
attorney  and   client;    ue   Attorney 

and  Client 
husband    and    wife;     see   Marital 

Relationship 
physician    and   patient;     see   Physi- 
cian and  Patient 
petit  jurors 

communications,   1825 
impeaching  a  verdict,   1947 
arbitrators,   1947 
grand  jurors 

vote  and   opinion,    1830 
witness*    testimony,    1834 
grounds    for    indictment,    1947 
number  of  votes,   1947 
official    communications,    1849,    1688 
government  and  informer,  1837 
physician   and   patient,    1856 
priest  and  penitent,  1870 
offer  of  compromise,   642 
III.  Sundry  Rules 

as    permitting    proof    by    copy,    for 

privileged    document,    775 
as    excusing    production    of    attest- 
ing witness,   878 
as  allowing  use   of  deposition,  936 
claim   of,    on   cross-examination,   as 
excluding    the    direct    testimony, 
924 
books  of  account,  from  production, 
1660,   1686.   1762 
Probable   Cause   for  prosecution   or   ar- 
rest, evidence  of  belief  of,  289 


I 

Probable  Cause  —  Continued  \ 

in    malicious    prosecution,    faarda  '  1 

proof  of,  2095  1 

judge  or  jury  to  dctemnae.  I  '  I 

former  testimony  as  creating,  ^. 

Probate;     see    Will;      Judicial    Rr 

Certified    Copy;      Attesting   ^  •- 
Proceedings,     presumption     of     rcf . 

ity  of;  2088 
Process,    to    secure    corporation    i  >■ 
1663  I 

see     also      Compulsory      Pr-i:r-    { 
Judicial       Records;       Coca 
tional  Rules 
Proclamations,    Executive,    to    evi4  • 

certain  propositions,    1124 
Production     of     evidence     in     ger^* 
failure  to  make,  as  shoving  a  «<» 
case,  664,  657 
of  document  or  chattel 

which    party    is    bound    to   pro-..', 

1941 
by  opponent  at  trial,   1703 
by  witness.  1662 
subpoena  duces  ttcnm^   1663 
privilege     against     self-crimini:^ ' 
1730 
of  attorney  and  client,  17^- 
of  government    officials,    l*<' 
before    trial     on     discovery,    j 

1342 
proof  by  copy;    see  Original  IX*' 
ment 
Profert,    required    in    proving    a    •!-  : 
ment,  1335,  1342 
see    also    Production     of    IK- 
mcnts 
Profits,     amount     of    receipt     of:     ^ 

Contracts;    Sales;     Value 
Promise    as    excluding    a     confes.*«« 

see  Confession 
Proof,    distinguished    from     adraii^^' 
ity.  37 

from  relevancy.   14.  41 
beyond   reasonable   doubt,    202Z 
Proofs    of    Loss,    in    insurance,    as  '•' 
admission,   671 
coroner's    verdict    to    show    cause  ^ 

death  in.   1141 
as  res  gesta,  1242 

privilege    waived    by    sending    ph;^ 
dan  s   certificate,    1866 
Property,    conveyance    of,    as    rvidei"* 
of  a  weak  case,  647.  653 
sales  of  other,  as  evidence  of  va':^ 

356 
qualifications   of  a   witness   to   ra!c?. 

422 
value  of,  proved  by  assessor's  bo'^^ 

1101 
presumption   of   ownership    from  r-^^ 
session  of,  2067 
see     also     Possession;      Ca5*-T. 
Contract;      Premises;      Ovrxr- 
ship 
Prophylactic  Roles  defined,  745 
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Prosectttiofi,    may   show    accused's   bad 
character    in   rebuttal    only,    137 

malicious;      tee     Malicious    Prosecu- 
tion 

delay  or  failure  to  institute,  as  evi- 
dence, 657 

impeaching    eye-witnesses    called    by 
It,.  515 

list    of    witnesses    of,    before    trial, 
1327 
Prospectant  Evidence,   classification  of. 

Prostitution,   enticement   for,   character 
of  complainant  as  evidence,  138 
house  of:   see  House  of  111- fame 
other  offences  as  evidence   of  intent 
to  entice  for,  308 
Protest;    see  Notary, 
Prudence,  opinion  as  to,  1445 

in  matters  of  business,  evidenced  by 
acts  of  others,  355 
P^chological    expert,    to    test    witness' 

credit,  560,  565 
Public   Corporation;    see  Corporation 
Public  Document 

1.  Admissible     to     prove     the    Facts 
stated  therein 

(a)  in  general 

general  principle,   1090 

as  best  evidence,  896 

whether  conclusive,  or  preferred 
to  other  testimony,  896,  1917, 
1946 

official  duty  of  maker,  1090 

deputies,  de  facto  officers,  etCi^ 
1092 

absence  of  record  to  negative  oc- 
currence, 1092 

publicity  of  document,   1092 

officer's    personal    knowledge,    1097 

constitutionality  of  using  as  evi- 
dence, 929 

(b)  registers  and  records 
sundry  kinds,  1100 

assessment   and  electoral    registers, 

1102 
military  and  naval  registers,   1102 
registers  of  marriage,  birth,  death, 

1103 
certificates  of  marriage,   1106 
registers  of  ships,  1107 

stock  -  brands,      timber  -  marks, 
198,  1593 
registers  of  conveyances 

deeds  and  mortgages,   1110 
admissible  only  to  prove  deeds 

lawfully    recordeo,     1110 
in  foreign   state,   1111 
proof  when   registration   is  un- 
authorized   or    faulty,    1112 
certified     and     sworn     copies, 

1116 
certified    copy    of    deed    itself, 

1116 
assignments     of     invention-pa- 
tent, 1117 


Public  Document  —  Continued 

wills.   1118 

government  land-grants,   1119 
judicial  records,   1120 
corporation   records,    1121 
legislative  records,  1124 

(c)  returns  and  reports 
sundry  kinds,  1130 

sheriff's  returns  and  recitals,  1131 

surveyor's  returns,   1133 

former  testimony  reported 
judges'   notes,   1136 
magistrates'   reports,    1137 
bills  of  exceptions,   1138 
stenographers'  notes,  etc.,   1139 

inquisitions  and  reports 
lunacy,   1140 
coroner's     inquest     of     death, 

1141 
census  of  population,    1143 

miscellaneous  kinds,   1130 

(d)  certificates 
miscellaneous  kinds,   1145 
notary's  protest,   1146 
deed-acknowledgments;    oaths,    1147 
certified   copies,    1152 

printed  copies,  1164,  1622 
2.  Proving    Contents    and    Execution 
of  Public  Documents 
whether  removable   for  use  in  evi- 
dence, 754,  1654.   1688 
production     of     original     not     re- 
quired,   779 
provable    by    examined    or    sworn 
copy,  831 
by     certified     or     office     copy, 
1152 
certified   copy   preferred  to 
others,    831 
by  printed  copy,  1164,  1622 
any    copy    preferred    to    recol- 
lection,   821-826 
attesting    witness    dispensed    with, 
879 
see  also  Copv;    Certified   Copy 
whether  the  whole  must  be  proved 
lost      or      destroyed      record, 

1566 
record  accessible,  1568 
sundry  public  records,  1569 
judicial   record,    1570 
genuineness,   how  proved 
by  seal,   1633 
by  official  custody,   1630 
by     certificate     of     attestation, 

1152.   1633 
as  privileged,    1656,    1688 
privileged    as    Sute    secrets,    1849, 

1689 
irremovability   of,    1688 

see     also     Certificate;      Execu- 
tion;    Judicial    Record;     Re- 
corded   Conveyance;    Notary; 
Parol    Evidence    Rule 
Public   Interest,   matters  of;    see   Rep- 
utation 
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Public  Officer,  tmpesching  his  own  cer- 
tificate, 377 
having    power    to    compel    testimony, 

1671 
privileged   from  testifying,   1849 
regularity    of    proceedings    presumed, 

2088 
appointment      and      authority      pre- 
sumed, 2089 
judicially  noticed,  2133 

see  also  Judicial  Record;    Public 
Document 
Public  Record;    ue  Public  Document 
Publication,   in   newspaper,   as   evidenc- 
ing knowledge.  287 
of  libel  or   slander;    see  Defamation 
proving    the    fact    of,    without    pro- 
ducing document,   801 
affidavit  of,  1187 

of    testimony    in    newspaper,    forbid- 
den, 1312 

see    also    Printed    Matter;     No- 
tice;   Book 
Publicity    of    trial,    as    a    security    for 
truth,   1312 
exceptions  to  the  rule,   1312 
exclusion   of  mere   spectators,   1312 
Publisher;      see     Publication;      Printed 

Matter;    Copyright 
Pupil;    see  Schoolmaster 
Purchaser,    knowledge    of    equitable    or 
other  interest  by,  286 
see  also  Grantee;  Creditor;  Sales 
Putting  in  the  Case;    see  Examination, 

III 
Putting   under   the   Rule;     see   Separa- 
tion of  Witnesses 


Qualifications   of  a   witness;     see   Wit- 
ness, I,  Qualifications 
Quality    of    a    chattel,    place,    weapon, 
etc.,    as    evidenced    by    its    effects, 
etc..  340-355 
as  evidenced  by  sales  or  rentals, 
356 

Buantitative  Rules  defined,  745 
uarrels, 
details  of  prior,  to  show  hostility  of 

deceased,   329 
to  show  bias  of  witness,  537 

see   also   Motive;     Intent;    Bias; 
Deceased  by  Homicide 
Question  to  a  Witness,  in  hypothetical 
form,   1416 
in  leading  form,  462 

allowable  only  in   discretion,   462 
judRC  may  put  leading,  474 
kinds   of   leading   questions,   463 
exceptions   to   the   rule,    455 
put   to   one's  own   witness,   512 
in  misleading  form,  467 
cross-examiner    need    not    state    pur- 
pose of,  467.   1360 
with    intimidating   or   annoying   man- 
ner, 468 


Question  to  a  Witness  —  Cemtinned 
repetition  of,  469 
multiple  examiners,   473 
by  the  judge,  474,  1990 
topics  of,    for   impeachment   or  - 

Purposes;   see    Direct   Examior 
Toss-examination 
witness*  prior  knowledge  of,  ^V- 
continuous      narration      by      vi-: 

without,  475 
stating  the  purpose  of.  467,  13f  - 
as  a   foundation   for   impeachmr'. 
by    expressions    of    bias    or 

ruption,   539,  545 
by  self-contradiction,   579 
by  a  writing,  812 
by  admissions  of  a  party,  K' 
impeaching  a  witness  sworn  bu:  - 

questioned,   1378 
relevancy  of,  no  concern  of  v:" 

1694 
self -criminating,    not    forbidden.   V 
warning  witness  of  right  to  rer^* 
self -criminating   answer,    1742 


Race,  evidenced  by  corporal  traits,  . 
730 
disqualifying  a  witness,   374 
impeaching  a  witness,   527 
evidenced  i 

by  reputation,   1069 
by  family  hearsay,  99S 
corroboration      required      for     a!.-i 
1523 
see  also  Aliens 
Railroad,  nuisance,  nature  of,  350 
measure  of  negligence,  355 
reputation     to     show     ownership    ( 
premises  or  vehicles  by,  1054 
see   also   Negligence;     Enipl>  ^r 
Premises;      Highway;      Sp-^v 
Machine;     Carrier;     Rate? 
Rape,  character  of  complainant  as  tt 
dence,  138,  229 
of   plaintiff    in    indecent    asv:.! 
156 
opinion     rule     applicable     to     k  * 

character  of  complainant,    146<) 
other     persons'     intercourse     as*  r 

dence  of  paternity,   191 
acts    of    unchastity,    to     show    c ' 

plainant*s  consent,  228 
under  age  of  consent,  other  acts,  .*' 
other    intercourse,    as   evidencing 
fendant's    intent    or     motive.    3' 
330 
other    attempts   on    same    woman  i 

330 
improper    familiarities    as    evident/ 

consent  in,  330 
infant    or    imbecile    witness    in,    3' 

371 
conduct    of   complainant,    to   impca: 
credibility,  552 
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ape  —  Continued 

restoring  credit  of  complainant,  598 

complainant's  outcry  or  information, 
received,  622 

details  of  complaint,  admissible,  1237 

who  is  accomplice  in,  1517 

uncorroborated    complainant   in,    1520 

marital  privilege   in,    1723 

see  also  Age  of  Consent, 
ates    of    charge    hy    railroad,    conclu- 
siveness of  official  schedule,  906 
atification;    see  Agency 
e- cross-examination;        see      Cross-ex- 
amination;     Examination,     III 
e-direct    Examination;     see    Examina- 
tion,  III;    Direct  Examination 
eading  a  prepared  paper,   by  witness, 
493 

a  deposition  to  deponent  before  sign- 
ing, 494 

impeachment  of  skill  of  a  witness 
in,  562 

scientific  books  to  jury,  1177 

eal  Evidence  (or  Autoptic  Prefer- 
ence) 

defined,   105 

general    principle    and    instances,    730 

color,    resemblance,    appearance,    etc., 

to   show  age,   paternity,   etc.,    730 
.weapons,    clothes,    etc.,    in    criminal 
cases,  731 

corporal    injuries,   in    civil   cases,    731 

indecent  exhibition,   7Z2 

liquor  sampled  by  jurors,  732 

experiments,    insanity,    etc.,    732 

physical  inconvenience  of  produc- 
tion, 733 

view  by  jury,  734 

jury's  view  as  evidence,  739 

whether  an  inscribed  chattel  must  be 
produced,  749 

of    premises,   chattels,   etc.,   discovery 
before  trial.   1339,   1343 
not  privileged,   1704,   1738 

eason  for  an  act,  hearsay  statement 
of,    1202 

easonable    Doubt,    proof  beyoiid,    2023 

easonableness,  other  persons'  con- 
duct, as  evidence  of,  355 

information  received,  as  evidence  of, 
1256 

opinion  as  to,   1445 

judge  or  jury  to  determine.  2197 

see    also    Knowledge;    Negligence 

ebuttal,  of  irrelevant  evidence,  by 
other  irrelevant  evidence,   46 

accused's  bad  character  in,    137 

scope  of  testimony  in,   1353,   1365 

e-call  of  a  witness  b^  opponent, 
whether  it  prevents  impeachment, 
511 

to  ask  as  to  a  self-contradiction,  580 
see  also  Examination 

eceipt  received  as  an  admission,  202 

of  land-office  receiver,  original  re- 
quired* 791 


Receipt  —  ConUmned 
production    of    original,    in    proving 

payment,  798 
admissible    as    statement    against    in- 
terest, 967,  969 
varied  bsr  parol,  1927 
presumption  of  payment,  2068 
Receiver    of    stolen    goods,    knowledge 
as  evidenced  by  repute,  286 
as     evidenced     by     other    ppssession, 

304 
thief  not  an  accomplice  of,  1517 
Recital    in    a    deed,    of   another   deed's 
contents,  807 
in     a     statute,     whether    conclusive, 
905 
whether    admissible,    1124 
in   a   sheriff's   deed,   whether   conclu- 
sive, 906 

whether  admissible,   1130 
in   an  ancient   deed,   of  boundary  or 
lost  deed,   1040 
of  pedigree,   1040 
in   a   will,    as   evidence   of   pedigree; 

see  Family  History 
of    consideration,     varied     by    parol, 
1929 
Recollection 

(a)  in  general 
general  principles,   427 
cross-examination    to    impeach,    429 
"impression."    "belief,"    etc.,    428 
examining   to    grounds   of    recollec- 
tion, 429 

distinction  between  past  and  pres- 
ent, 431 

(b)  record  of  past  recollection,   431, 
489 

general  principle,  431 

must  be  written,  443 

contemporaneous,  432 

accuracy  sworn  to,  433 

attesting  witness  testifying  with- 
out, 433 

witness  not  the  writer,  435 

ori^nal,  436 

verification   of  copy,   437 

transactions  by  several  persons 
(book-keeper  and  salesman,  etc.), 
438 

copier  of  statement  as  witness  to, 
432 

showing  to  opponent,  440 

handing  to  jury,  441 

(c)  present      recollection      refreshed, 
444 

general  principle.  444 

any  writing  may  be  used,  444 

witness   not   the   writer,   446 

original,   447 

contemporaneous.    448 

depositions  used,   448,   507 

to  refresh,  of  hostile  witness,  448 

showing  to  opponent,  449 

handing  to  jury,  450 

use  by  cross-examiner,  451 
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<d)  sundry  tuUt 

refresbinf    the     foiory    of    one's 
owa    witaeM    by    bis    firior    aelf- 
coatradiction,   507 
crosa-mminafion  to  test,  542 
confradifting    bjr    sbowiac    ^ilnre 

of,   570,   577 
self-contradiction     by     Isilare     of, 

5S5,  590 
lost    instmment    provable    bv,    821- 

826 
preference  of  copy  of  a  document, 
to    recollection    of    contents;    see 
Copy  oi  a   Docnment,  2 
failure   of   recollection   of  attesting 

witness,    866 
refreshing     recollection     by     report 
of   prior   testimony,    890 
by    seeing    specimens    of    wri- 
tina.  1478 
stenographer's    notes,    as    preferred 

to,   893 
report  used  by  magistrate  or  clerk 

to  aid.  1137 
books    of    account    used    as   memo- 
randa  of.    1012 
Record,    of    stock-brand,    as    evidence, 
198.  1593 
of    business,    used    by    witness    not 

having    personal    knowledge,    410 
of   public  office   in   hands  of   succes- 
sive  officials,    406 
of  a  predecessor,  as  qualifying  a  wit- 
ness to  handwriting,  420 
production    of.    under    original    docu- 
ment mle,   754 

of    recollection    of    a    witness;    see 
Recollection 
of    conviction    of   crime,    to   Impeach 
a  witness:  tee  Conviction  of  Crime 
judicial;  see  Judicial   Record 
official,  in  general;  see  Public  Docu- 
ment 
of    conveyance;    see    Recorded    Con- 
veyance 
voluminous,      proved     by     summary, 

782,    797 
of  assignment,   1117 
absence  of  an   entry  tn,  how  proved, 

782,  797.  1155,  1453 
abstract   of  burnt,   1183,    1566 
copy  received  of  torn  or  illegible,  832 
certificate  of  eflfect  of,  1145 
Recorded   Conveyance 
record-book     admissible,     instead     of, 

copy  of  it,   754,   1116,    1688 
conveyance    on    file    in    public    office, 

779 
production    of    original    deed    not    re- 
quired, 781 
preference   for  certified  copy,  831 
copv  of  a  copy,   832 
mode  of  proving  copy,  823 
production    of    attesting    witness    ex- 
cused.  852.   879 
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deeds. 
1110 

record  Wk 
1111 
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fur.- 
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prtMf  of 
1112 


1569  I 

kinds    of   eertified    copies    ai-^:    i 

1152 
certificate  of  acfcnowledgBes:.  £* ' 

dence,    1 147 
assignment   of  lufentioift-paie^ 
wUI,  1118 

government  land-gmit,   11!^ 
copy  of  ancient  deed  reeo 
presumption    of 
delivery,   notice. 
Reformation     of    contract,     m    • . ; 

1906 
Refreshment  of  Memory;  are  "^t:  \ 

tion 
Refusal,   to  escape,   as  evidence    ' 
nocenoe,  652,  665 
to   {N'odnce   witness   or   docrr:?-* 
evidence  of  a  weak  case.  '^'' 
Register     of    enlistuient.    as    e* :    | 
1102 
official,  in  general;  see  Pobl^c  -  i 
ment 
Register  of  Deeds;  see  Recede- 

veyance 
Register  of  Land-office;  see   L-^r     ' 
Register  of   Marriage,   Birth,  cr 
production     of     original     re;- 
779 
not  preferred  to  eye-witness  o:  ' 

riage,    896 
preferred  as  proof  of  birth,  8^ 
admissible    as    a    deceased    r<'^ 
regular  entr)r,    1005 
as  an  official  record,   1103 
certified  copy  of,  by  custoc'iin. 
sworn  copy  of.  hj  custodian,  l'"' 
not  required  in  bigamy.   1543 
copy  of  whole  required.    ISftO 
presumed   genuine,    from   offici;il  : 

tod;r.   1630 
identity  shown  by  name.  20S2 
kept    in    a    family,    as    evidence; 
Family  History 
Register    of    Ship,    whether    conclu- 
905 

whether  admissible,    1102.  !• 
Registration    of  Title   or   Deed.  F' 
by  copy,  791 
whether  conclusive,   90S 
whether  admissible,    1107 
as  a  required  formality,    19S0 
as  presuming  delivery  of  deed.  • 
see  also   Recorded  Omveyano 


560 


INDEX    OF   TOPICS 
[Numbers  refer  ^  sections  §|] 


lar  Entries,  exception  to  the  Hear- 
tay  rule,   1002 
as     an     aid    to    recollection;    see 
Recollection 
Regular  Entries  in  general,   1003 
death,    absence,    etc,    of   entrant, 

1003 
admissible    to    avoid    mercantile 

inconvenience,    1003 
kind  of  business,   1005 
duty   to   superior,    1006 
regularity,    1007 
contemporaneousness,    1008 
oral    reports,    1011 
personal    knowledge,    1012 
salesman    and    bookkeeper    acting 

jointly,    1012 
form  of  entry,   1009 
absence     of    entry    to     negative 

transaction,   1010 
impeaching  credit,    1015 
production   of   original,   1015 
L  Parties'  Account-Books 
no   clerk,    1019 
cash   payments,    1020 
goods   delivered  to  third  person, 

1021 
special  contracts,   1021 
kind  of  business,   1021 
of  book,  1023,   1032 
of  item, -1021 
contemporaneousness,    1024 
regularity,    1022 
honest  appearance,    1025 
reputation    for    correctness,    1026 
suppletory     oath;     cross-examina- 
tion, 1029 
used     by     or     against     surviving 

party,    1029 
personal  knowledge,  1028 
party    and    salesman    jointly   act> 

ing,  1028 
form  of  entry.  1027 
must    show    delivery    as    well    as 

order,   1027 
impeaching  the  book,   1031 
usipg   the   entries   as   admissions, 

1031 
production     of     original;     ledger 
and  day-book,   1032 
gularity   of   official    proceedings    pre- 
sumed, 2088 
gulations,     of      department,      judicial 

notice  of,  2131 
lationship,     hearsay     statements,     as 

evidence  of;   see  Family  History 
bearing  on  good  faith  in  conveyance, 

325 
In  financial  matters,  to  show  bias  of 

witness,  536 
lease,  varied  by  parol,  1927 

see  also  Document 
tlevancy,    distinguished    from    admis- 
sibility, 37 
Setieral    considerations    affecting    the 
niles  of,  38 


Kclcvancy  —  Continn^ 
distinguished    from    minimum    proba- 
tive value,  38 

from  weight  or  proof,  41 
logical   theory  of,    117 
of    facts    admitted    conditionally    on 

further  evidence,   121,   1360 
no    privilege    for    irrelevant    matters, 
1694 

Religious  Belief,  as  disqualifying  a  wit- 
ness, 374 
as  influencing  a  confession,  713 
as  impeaching  a  witness,   527 
as  requisite  tor  an  oath,  1287 
disclosure  of,  privileged,  1699 
Renewal,     agreement     for,     shown     by 

parol,    1932,    1934a 
Repairs,  of  a  machine  or  place,  to  evi- 
dence negligence,  649 
Repetition,    of   questions   to   a   witness. 
469 
of  defamatory  utterances;   see   Defa- 
mation 

Reply   to    letter    by    mail,    as    genuine, 
1624 
to  telegram,  1625 
opponent's  case  in,   1362 
see  also   Letter 
Report   of   an    official,    1130 
of    injury,    made    by    agent    to    prin- 
cipal,  as   privileged,    1797 
of  a  magistrate  I  sec  Magistrate 
of  domam,   pedii^ree,  title,  etc.,   1130 
of  a  judicial  decision 

by    officially    printed    copy,    1164, 

1622 
by    private    printed    copy,     1181, 

1623 
of   a   ma^strate;    see    Magistrate 
proving  genumeness  of,    1621 
of    particular    business    required     by 
law,     privilege     for     incriminating 
matters  in,  1738 
of   testimony,    kinds  of;    see   Former 

Testimony 
of  a  clerk  or  bookkeeper;   see  Regu- 
lar  Entries 

see  also  Public  Document 
Reports,    sundry,    1130 
Representations,    knowledge    of    falsity 
of,   as   evidenced  by   repute,   285 
as    evidenced    by    other    false    repre- 
sentations, 30  J 
Reputation 

1.  Land-bonndaries      and      Land-cus- 
toms 
matter  must  be  ancient,   1053 
kind  of  reputation,   1052 
private     boundaries     proved     by, 

1054 
IMSsession  proved  by,  1054 
title  proved   by,    1054 
qualifications     of     witness,     1055, 

1058 
source  of,  1059 
form   of  reputation,   1060 
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Rcpatation  —  Continued 

from  old  deeds,  leases,  maps, 
surveys,  etc,   1060 

2.  Events  of  General  History 

ancient  matters  of  general  inter- 
est,  1062 

historical  works  to  evidence, 
1062 

judicial  notice  of,  2135 

proved  by  scientific  treatises, 
1170 

3.  Marriage     and     other     Facts     of 
Family  History 

marriage,   1066 

absence,     ancestry,    birth,    death, 

legitimacy,     race,     relationship, 

residence,  1069 

4.  Moral  Character  of  Party  or  Wit- 
ness 

reputation      distinguished      from 
character,    128,   518,    1071 
see  also  Character 

as  mitigating  damages  in  defa- 
mation, 239 

of  deceased  in  homicide,  to  evi- 
dence accused's  belief,  278 

of  employee,  to  evidence  em- 
ployer's  knowledge,    281 

of  lunatic,  insolvent,  or  partner, 
to  evidence  purchaser's  knowl- 
edge, 285 

of  arrested  person,  as  evidencing 
probable  cause,  285 

qualifications  of  a  witness  to,  417 

witness  to,  cross-examined  as  to 
rumors,    557,    605 

prima  facie  evidence  of  crime, 
under    statute,    906 

constitutionality  of  using,  as  evi- 
dence,   929 

of  honesty,  required  for  a 
party's  account-book,    1026 

place  and  extent  of  reputation, 
1075 

time  of  reputation,   1076 

kind  of  character  reputed  (chas- 
tity, sanity,  temperance,  etc.)* 
1078 

to   prove   common   offender,    1078 

of  animal  to  evidence  disposition 
or  pedigree,   1078 

witness'  or  party's  character;  see 
also   Character 

5.  Sundry    Facts    provable    by    Repu- 
tation 

solvency,  wealth,   1085 
partnership,    1086 
knowledge    of   partnership,    287 
incorporation,    1087 
miscellaneous  facts,  1087 
party's    knowledge   of   a    fact    re- 
puted, 1256;  see  also  Knowledge 
Res  Gestae,   complaint   in   rape,   as  part 
of,  622,  1237 
in    robbery   or  larceny,   626,    1238 
confusion    of,    with    declarations    of 
intent,    1208 


Res  GestK  —  Continued 
statements     of     mental     or     p^  > 
condition,   1200 

of    the    circumstances    of   sz 

jury  or  affrajr,    1230 
after  corporal   injury,    12.>0 
of  intent  or  motive,    1200 
exclamation  of  bystander  as,   11' 
declarations  by  an   accused,    12  i 
plaintiff's  conduct  as,   1242 
utterances  in  contract  as,    1242 
proofs  of  loss  as,   1242 
words    accompanying    the    takir. 

in  conversion,    1246 
showing    words    as,    in    ccia.sidr<^ 

1246 
accompanying    statements    in    d' 

Hon  as,    1246 
claim  of  title  as  part  of,   1247 
exclamations  in  a   mob    or   rir*:. 
admission   of  agent   or    co-cons^  ■- 

as,  687 
utterances    a    part    of    the    isj-c^* 
verbal  acts;  see  Hearsay   Ruk. 
general  theory  of   doctrine,    IJ- 
see    also    Spontaneous     Ex. 
tions;      Verbal      Acts;      > 
Condition,    Declarations 
Res  ipsa  loquitur,   2062 
Resemblance    of    child,    as    evidcc:r 
paternity,  209,   730 
see  also  Identity 
Residence,     evidenced     by     prior    r- 
dence,    320 
presumed  to   continue,    2083 
see  also  Domic  il 
Resistance,  as  evidence  of  gutlt,  t'< 
Return,  of  sheriff,  1130 
of  surveyor,  1133 
of  sundry  officers,    1130 
distin^ished    from    certificate,    T* 
Revocation,  testator's  utterances  a<:  ^^ 

dence,    1218.    1251 
Reward,     as     impeaching     a     wiv 
548 
as  excluding  a  confession.   710 
Riot,  other  acts,  as  evidencing.  JN 

see  also  Mob 
Road;  see  Highway 
Robbery,  possession  of  floods  or  m-rr 
as  evidence  of,  200,   201,  2066 
other    crimes,    as    evidencing    ir.'". 

309 
motive   for,   326 
owner's  complaint  after,  as  res  r--^ 

627,   1238      ^       ^ 
proof  of  identity  in;   see   IdentiiT 
Roentgen-ray  photograph,    483 

see  also  X-ray  i 

Roman  Catholic  as  a  witness;  ur  b 

Itgious    Belief 
Rule,    "Putting   under   the    rule";  a 

Separation   of  Witnesses 
Rules  of  Court,  judicially  noticed.  2^* 
limiting     right     of    cross-exam ir  •  i 
to  one  counsel.  473 
Ruling  upon  objections,   94 
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ling  —  Continiud 

rror    of,    as    grotind    for    new    trial, 

102 
mors,     on     cross-examination     of     a 

witness    to   reputation,    SS7,   605 
see    also   Reputation 


fety    of    machine,    premises,    etc.,    as 
evidenced   by  other   instances,    350, 
355 
opinion   as  to,    1445 
les.    course    of    business    in,    as    evi- 
aence    of   a   transaction,    171,    317, 
319 
of   liquor;  see  Liquor-selling 
of    other    property,    as    evidence    of 
value,    357 

as  qualifying  a  witness  to  value, 

423 
as  evidence  of  intent;  see  Fraud; 
False    Representations;    Fraud- 
ulent Transfers 
price,   etc.,   as  evidence  of  a  motive, 

326 
decrease  of,  as  evidence  of  nuisance, 

etc.,   356 
production    of    instrument,    in    proof 

of  fact  of,  799 
buyer's      utterances,      used      against 

seller's   creditor,    1249 
intent  of  debtor  in,    1458 
presumption    of    fraud    applicable    to, 

2048 
books    of    account,    as    evidence    of; 

see  Regular  Entries 
warranty  in,  shown  by  parol,  1930 
statute  of  frauds  applied  to,   1950 
see  also  Grantor 
salesman,  using   entrv  to   aid    recollec- 
tion;    see     Recollection;      Regular 
Entries 
sample,   as  evidence   of   an   entire    lot, 

342 
Sanity    (or   Insanity),    conduct    as   evi- 
dence of,  252 
hereditary,   as  evidence  of,   263 
capacity  of  insane  person  to  testify, 

367 
of    testator,    qualification    of    witness 

to  will  as  to,   416 
witness*  experience   in,   or  knowledge 

of.  384,  409.  416 
witness'     insanity,     in     impeachment, 

524 
inspection    of    insane    person    by    tri- 
bunal,   732 
insanity  excusing    absence    of    an    at- 
testing witness,  877 
of  a  deponent,  938 
of  a    declarant    of    facts    against 

interest,  967 
of   a   maker    of    regular    entries, 
1003  ,    , 

insanity   disqualifying    dying    declar-    | 
ant,  957 


Sanity  —  Continued 
provable  by  refutation,   1078 

by  inquisition   of   lunacy,    1140 
by  declarations   of  testator,    1222 
by    opinion    testimony,    1430 
by   inspection,    1 704 
burden    of   proof   of,   in   civil   issues, 
2041 

in  criminal  trials,  2045 

E resumed   to  continue,   2083 
ypothetical     question     as     to;      see 
Hypothetical     Question 
see  also  Lunatic^   Insanity 
Science,  men  of,  as  witnesses;  see  Ex- 
pert Witness 
instruments    and    tabulated    data    of, 

used  by  a  witness,  407,  408,  483 
books  of,  physician's  testimony  based 
on,  409 
used  in  evidence,   1170 
judicially   noticed,    2120 
Scienter;      see      Knowledge;      Owner; 

Animal 
Scientific  Books;  see  Learned  Treatises; 

Science 
Scintilla  of  evidence,  2002 
Scrip,   of  land  grant;   see  Deed 
Seal,  official,  as  authenticating  a  docu- 
ment 
general  principle,   1633 
seal  of  State,    1638 

of  court  or  clerk,  1639 
of  notary,   1640 
of   sundry  officers,   1641 
official  signatures,    1642 
title   to   office.    1635 
attested  copy  under  seal,   1152,   1158, 

1160 
corporate  seals,   1643 
presumption    of    consideration    from, 

2069 
judicial  notice  of  foreign,  1641,  2120 
of    foreign    court    of    admiralty    pre- 
sumed genuine,   1160,   1639 
Search,    evidence    obtained    by    illegal, 
1656 
for  lost  document,  760 
for  attesting  witness,  873 
Seaworthiness,  presumption  of,  2085 
Secondary   Evidence,   are  there   degrees 

of,  822 
Secret  of  trade,  as  privileged,   1696 
of  State,  1842 
of   friendship.    1760 
sec  also  Privilege 
Security,    agreement    to    hold    deed    as, 

shown  by  parol,  1933 
Sedition,    other    acts    as   evidencing    in- 
tent, 314 
other  persons'  utterances,  as  a  stand- 
ard of  loyalty,  355 
putting  in  the  whole  of  an  utterance, 
1549,   1576,   1580 
see   also    Defamation:    Treason 
Seduction 
character  of  the  woman  as  in  issue  or 
mitigating  damages,   156-165 
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IMDBX    OF   TOPICS 

[Nambera  refer  to  sections  §|] 


ffreement  for,  shown  by  parol, 
19340 

it,    offer  of,   as   an   admission, 

.s    highway   defect;     se€  High- 

lisqtialifving  a  witness,  374 

debtors       admissions       used 
ist,  687 

»f,   conclusiveness,  906 
in  deed  by,  to  prove  authority 
^11,  1130 

of  process 
•nclusiveness,  901 
Imissibility,   1130 
g'book  of;    S9€  Log-book 
'«   also   Vessel 
{-register;    set  Register 
g,   as  a  crime;    see  Homicide 
)ks,    iwrties';    see    Regular    £n- 
s 

nd;    see  Stenographer 
8,  at  a  view  by  a  jury,  734,  1268 
tk:     see   Highway 
evidence  of  capacity  of,  24S 
*ss'   defective,  as  affecting  credit 
observation,  526,  562 
lying  declaration  by  making,  957 
nony  by   making;    see  Deaf-mute 
are,    modes   of   evidencing   genu- 
snesa;    see  Handwriting 
cry  of;    see  For|[ery 
eponent  to  deposition,  495 
ial,    is    not    ox    attesting    witness, 
3 

iber   of  attesting  signatures  to  be 
-oved,  884 

ittestmg  witness  or  maker  of  doc- 
ment.  883,  886 

yi   of    unobtainable   attesting,    dls- 
ensed  with,  883 
ewritten  or  stamped,  1620 
a  formality  reouired,  1950 
illiterate's  mark;    see  Illiterate 
tificate  authenticated  by,  1633 
official,  as  presuming  genuineness, 
1639,  1641 

agent,  creating  a  personal  liability, 
1934a 

le  of,  2069 

eration  of;^  see  Alteration 
ice,  as  an  inconsistency  impeaching 
a  witness,  587 

an  admission  by  a  party,  666 
impeaching^  complainant    in    rape, 
622 

ilar  Acts, 

>    show    Knowledge,    Design,    or    In- 
tent,   297-314 
}  show  intent  in  arson,  310 
assault,  312 
blackmail,  309 
bribery,  307 
burglary,  309 
counterfeiting,  302 
forgery,  302 
rape;  see  Rape 


Similar  Acts  —  Continued 
of    adultery    or    bigamy,    material   to 

show  motive  or  intent,  330 
to    evidence    Knowledge,    Design    or 

Intent  in  civil  cases,  315 
as  evidence  of  authority  to  accept  Ull 

of  exchange,  317 
as  evidencing  Habit,  Plan,  or  System 

in  contracts,  317 
as  evidence  of  danger,  350 

see  also  Design;    Intent;    Knowl- 
edge 
Similar    Instances,    of   human    conduct; 
see   Negligence;     Character;     Simi- 
lar Acts 
of    eflfects    of    a    machine,    weapon, 
place,  etc.,  to  evidence  cause,  con- 
dition, or  quality,   342-355 
Similar   Statements  by  a  witness:    tee 

Witness,  III 
Simplificative  Rules  defined,  745 
Skill,  as  evidence  of  an  act  done,  167, 
168 
instances   of,   as  evidence,   228,    237, 

355 
mode  of  evidencing,  242 
of  a  witness;    see  Expert  Witness 
opinion  as  to  another  person's,   1445 
Slander;    see  Defamation 
Slave, 

ancestry  of,  as  evidence  by  color,  210 
see  also  Race 
Sleep,  confession  in,  715 
Smoke;    see  Nuisance 
Snow,  as  a  highway  defect;    see  High- 
way 
as  a  kind  of  weather;    see  Weather 
Sodomy,    other   offences,    as   evidencing 

intent,  330 
Solvency,  as  evidence  of  payment,  169 
false    statements    as    to;     see    Fake 

Representations 
as  evidenced  b^  prior  condition,  320 
by  reputation,  285,  1085 
by  opmion,  1455 

see  also   Debtor;     Bankrupt;    In- 
solvency;   Payment 
Sound,  distance  or  quality  of,  as  shown 

by  instances,  354 
Sovereign;  see  King;    Executive 
Space;    see  Distance 
Sparks   from  a  locomotive,  as  evidence 
of  negligence  or  cause,  351 
presumption  of  negligence  from,  2062 
Specialty,  discharged  by  parol,   1950 
Specimen    of    handwriting;    see    Hand- 
writing 
Speculative  testimony  to  injury,  404 
Speed,   expert  qualifications  of  witness 
to,  387 
opinion  testimony  to,   1464 
Spelling,   traits   of,   as  evidence  of  au- 
thorship,  175 
expert  testimony  to,  1491 
Spiritism;    see  Telepathy 
Spoliation    of   evidence    in   general,   a« 
indicating  guilt,  654 
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SpoHation  —  CcntiMU€d 
of    documents,    as    evidence    of   con- 
tents, 662 
of  execution,   1597 
as  creating  a  presumption*  2069 
Spontaneous   Exclamations, 
general  theory,  1230 
death,    absence,    etc,    need    not    be 

shown,  1230 
need  not  be  contemporaneous,  1233 
time  not  essence  of  doctrine,  1233 
bystander's      declaration      admissible, 

1236 
of  one  in  a  collision,  1236 
in  connection   with   assault   or   homi- 
cide, 1236 
Spouse;       see      Marital      Relationship; 

Husband;    Wife 
Spy,  as  impeached  by  his  interest,  548 
whether  corroboration  is  needed,  1517 
Stains;    see  Blood 

Stamp,  law  requiring,  whether  iex  fori 
is  applicable,  21 
exclusion. of  documents  lacking,  1656 
required  formality  of,  1950 
Standard    of    handwriting;     see    Hand- 
writing 
State,  statute  of,  when  applicable,  21 
seal  of,  presumed  genuine.  1638 
secrets  of,  privileged,  1698,  1842 
who  determines  necessity  for  secrecy, 

1843 
judicial  notice  of  foreign,  2120 
conducting   a   prosecution;    see  Pros- 
ecution:   Defendant 
see  also  Foreign  Law 
Statement 
adoption  of,  as  an  admission,  677 
of  pain  or  suffering,  1201 
to  a  physician,  1202 
after  suit  brought,  1205 
of  design  or  plan,  1208 
of  intent  in  domicil  cases,  1209 
of  intent  in  bankruptcy  cases,   1210 
of  motive,  reason,  or  intent,  1211 
of  emotion,  bias,  malice,  or  affection, 

1212 
by  accused  person,  1213 
improper,    in    argument    by    counsel, 
1272 
see  also  Against  Interest 
State    of    Mind;     see    Belief;     Intent; 
Motive;    Knowledge;    Mental  Con- 
dition 
Statute   Book,   proving   genuineness   of, 

1164,  1622 
Statute,  Federal  or  State,  applicable  in 
Federal  trials,  21 
limiting  judicial  powers  is  invalid,  31 
mode  of  proof 

of   foreign,  domestic,   public,   pri- 
vate.  1164,    1622 
by     official     printed     copy,     1164, 

1622 
by    private    printed    copy,     1181, 
1623 


Statute  —  Cpntmufd 

by  expert,  without 
copy  of  whole  required,    l! 
enrolment,  conclusiveness    of«  903 
coadusiveneaB  of  recital  in,  905,  1 
judicial  notice  of,  2131 
constitutionality     of;       s^^      C<mk±'  q 

tional  Rules 
recital  in;   see  Recital 

see  also  Law;    Foreign  La« 
Statutes 

Federal,    respecting    **  trials    at 

mon  law,"  21 
constitutionality    of, 

906 

pertaining  to  wills,  ballots,    insarz- 
policies,  under  parol  evidence  r 
1945 
granting     immunity      from       oris. 
prosecution;    see  Imnraixity 
Statute  of  Frauds,  whether   Irjr  fj>ri 
applicable,  21 
provisions  requiring  nambers  of  v 

nesaes,  1508,  1510 
requiring  formality  of  wilting.   I^' 
Statute    of   Limitations,    other    dtidz: 
tory  utterances  barred  by,   331 
indorsement  of  payment,  as  reino% 

the  bar,  970,  975 
annuls  privilege   against    self-critc.- 
tion,  1753 
see  also  Time 
Stenographer,  notes  of  testimooT  tii 
b^,  1139 
testifying   from  notes   of    former  t  - 

timony,  431,  444 
notes,    as    preferred    to     recoUecti " 
893 

see  also  Recollection 
Stipulation;    see  Judicial    Admissior 
Stock;     see    Animals;     Business;     CV 

E oration ;    Value 
holder,  books  of  corporation  as: 
agjainst,  674 
admissions  of,  686 
Stolen    Goods,    possession     of,    as    <r 
dence  of  larceny,  etc.,  200,  2W.* 
other,  found  on  search,   to   show  n 

tive,  325 
knowledge    of    receiver    or     post's- 
of,  as  evidenced  by  repute.  25^ 
as    evidenced    by    possession 
other  goods,  304 
accused's    explanation    of    possess!-: 

1245,  1246,  1250 
presumption  from  possession   of,  2'' 
see  also  Larceny 
Street,  defective;    see  Highway 
Street  Car. 

see  Neglii^ence 
Strength,  as  evidence  of   an    act    dec 
167.   168.  250 
instances  of  conduct,  to   prove,   241 
•  mode  of  evidencing.  241,  237 
of  deceased,  to  evidence  self-defence 
27B 
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INDEX    OP    TOPICS 
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Strength  —  Continued 
expert    qualifications    of    witness    to, 
387 
ttrike   Out,  motion  to,  a  document,  or 

evidence,  82 
•trychnia;    see  Poison 
»ubornation,  as  evidence  of  guilt,  654 
other  crimes  as  evidencing  intent  in, 

307 
as   impeaching  a  witness,  542 
Mfho  is  accomplice  in,  1517 
see  also  Perjury 
>ut>p<Kna, 
officers  having  power  to  issue,  1671 
S^eneral  practice,  1663 
d-uces  tecum,  1663 

necessary  for  proving  third   per- 
son's   detention    of    document, 
775 
cross-examination       of       witness 
under,  1378 
expenses,  1680 
Subscribing     Witness;      see     Attesting 

Witness 
»ue,  agreement  not  to,  shown  by  parol, 

1878,  1931,  1934ii 
SuiTering,  expressions  of,   1201 
Sufficiency     of     highway,     cattle-guard, 
machine,  etc.,  as  shown  by  effects, 
355 
of  a  search;    see  Search 
of     evidence,     judge     to     determine, 

1999,  2101 
opinion  testimony  as  to,  1445 
Suggestion    to    a    witness,    by    leading 
questions,  462 
by  other  improper  modes,  455 
Suicide,  deceased's  intention  of,  as  evi- 
dencing  innocence   of   an   accused, 
195,  1208 
plans  of,  to  negative  homicide/  183 
motive  for,  195,  325 
presumption   of  insanity  from,   2041 
presumed  instead  of  accident,  2063 
Summary    of     voluminous     records    or 

accounts,  782,  796 
Suppletory  Oath   for  books  of  account, 

1029 
Supporting  a  witness'  credit;    see  Wit- 
ness, III 
Suppression  of  evidence,  as  indicating 

guilt,  654 
Surety,      principal's     admissions      used 
against,  687 
using     principal     debtor's     statement 

against,  968 
parol    agreement    to    hold    only    as, 
1934,  1934a 
Surgeon;    see  Physician 
Surprise;    see  Unfair  Surprise 
Surrebuttal,     scope     of     testimony     in, 

1366 
Surrender    to    arrest,    as    evidence    of 

innocence,  294,   665 
Survey,    as    evidence    of    adverse    pos- 
session of  a  whole  tracts  318 


f    Survey  —  Continued 

as  illustrating  testimony,  480 

not  to  be  impeached,  901 

as     declaration     or     reputation     of 

boundary;    see  Boundaries 
as  an  official  document,   1133 
judicially  noticed,  2133 
Surveyor,  records  of  a  predecessor,  as 
qualifying   a    witness    to   handwrit- 
ing, 420 
official,     not     required     in     proving 

boundaries,  482 
testimony  not   required,   897 
opinion   testimony  to   boundary;    see 

Boundaries 
declarations    about    boundaries;      see 

Boundaries 
official  return  of,  1133 

as    regular    entry;     see    Regular 
Entries 
Survivor     disqualified    as    a     witness, 
391 
use  of   account-books   by   or   against, 

1029 
testimony  must  be  corroborated,  1522 
Survivorship,  presumption  of,  2084 
Sustaining  an  objection,   71 

a  witness'  credit;    see  Witness,  III 
Swearing;    see  Oath 
Switch;    see  Premises 
Switch-lights;    see  Railroad 
Sworn  Copy;   see  Copy 
System, 
of   conduct,    as   evidencing   a   crime, 

300 
similar  acts  to  show,  in  crime,  220 
see  also  Similar  Acts 


Table    of    weights,    etc.,    used    in    evi- 
dence, 1174,  1182 
of  mortality,  used  in  evidence,  1174, 

2120 
of  interest,  used  in  evidence,   1130 
use  of  calculsting,  407 
Tally-book  of  voters;    see  Election 
Tax,  payment  of,  as  evidence  of  liquor- 
sellinp;,  267 
fraud    in,    other    acts    as    evidencing 

intent,  307 
books  of  assessment  or  collection  of; 
see  Assessor's  Books 
Tax-collector,    conclusiveness    of    deed 
of,  806 
admissibility  of  recitals  of,  1130 
Tax-list,  production  of  original,  791 
Teacher;    see  Schoolmaster 
Telegram,  delivery  of,  as  evidenced  by 
dispatch  of  original.   172 
production  of  original,  780,  791 
received  in  reply,  as  genuine,  1626 
not  privileged,  1763 
receipt  of,  as  evidence  of  authorship, 
2069 
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Telepathy,  testimony  based  on,  4SJ 
Telephone,    testimony    to    conversations 
by,  412 
authenticating     a     conversation     by, 
412,  1S94 
Tenancy,  production  of  lease,  in  proof 
of,  799 
disputing  landlord's  title,  978 
declarations  made   during  possession, 
1247-1249 
Tendency,  of  a  machine,  weapon,  pl^ce, 
etc.,    as    evidenced    by    its    esiects, 
etc.,  340-355 
to  criminate,  facts  having,  1736 
Tender  of  witness'  expenses,  1660 

utterances  qualifying  a,   1246 
Terms,    varying    the,    of    a    docnment, 
1915 
of  court,  noticed,  2134 
Test;    see  Experiment 
Testator,    conduct   as  evidence   of   san- 
ity, 254 
utterances  evidencing  insanity,  1257 
family  relationship  of,  259 
conduct  and  utterances  of,  2S9 
belief,    as   evidence    of    will's    execu* 

tion,  293 
statements     of     execution,     contents, 
revocation,    undue    influence,    etc, 
1218-1224 
ante-testamentary  statements  by,  1219 
post-testamentary  statements  by,  1220 
statements  as  to  intention  to  revoke, 
1221 
as  to  undue  influence   or   fraud, 
1222 
incapacity     of,     to     resist    influence, 

1222 
opinion    testimony    to    legal    capacity 

of,  1454 
intention  of,   184 

intent  or  mistake  of;    set  Parol  Evi- 
dence Rule,  D 
burden  of  proof  of  insanity,  2041 
of  undue  influence,  2046 
see  also  Will;    Sanity 
Testimonial  evidence,  defined,   109 
relative  value  of,  115 
general  theory  of,  360 
rules   for  admissibility  of;    set  Wit- 
ness 
Testimonio;    see  Deed 
Testimony, 

motion  to  strike  out,  82 

based  on  telepathy,  483 

rules  of  testimonial  preference,  900 

rules  of  conclusive  preference,  SKK) 

at  criminal  trial  admitted  in  civil,  919 

expressed  by  acting,  479 

comment    by    counsel    on    accused's 

failure  to  give,  1746 
voluntary,  as  a  waiver,  1808 

see  also  Witness;  Evidence;  Ex- 
pert Witness;  Former  Testi- 
mony; Examination;  Question 
to  a  Witness 


Theological    belief;     «ir^     Relisiotis  jr 

Uef 
Thing;     see    Chattel;    Premaaes:    H 

way;       Animals;        ^'eapoa;      j. 

chine 
Think;    see  Belief 
Third   Person,   crime   of«     as    evideiK 

accused's  innocence.    194 
threats   of,   to    negative     su>3t    of   . 

cused,  194,  1208 
character  of,  as  evidencre    of   his  : 

151 
motive  of,  194 
letter  of,  as  evidencing  testator *s  s: 

ity,  252 
flight  of,  as  evidence  of  ^nilc,   65J 
confession  of  guilt,    194,  971 
fraud  of,  as  evidence  of  a   weak  ca^ 

656 
admissions  of;    see  Admissions 
Threatening  Letters;    see  Extortion 
Threats  of  an  accused,   as  evidence    ' 

doing  the  act,  178,  1213 
in  general,  178 
conditional,  178 
time  of,  178 
explaining  away,  178 
limitations  on  admissibility  of,    I  ST 
of   a   deceased,    as   evidence    of    9e\' 

defence,  182,  279 
as  excluding  a  confession;     see   Ctr^ 

fession  | 

of  a  third  person,   as  evidencing  is 

nocence  of  the  accused,   ISH,   \2Qi 
Ticket,    completeness    of    contract     ic 

1927 
Timber,  marks  on,  as  evidence  of  owa 

ership,  198.  1593 
register  of.  as  evidence.  198.  1593 
Time   of   possession   of   money,    as  erv 

denoe  of  payment,  169 
of  threats  of  an  accused.  178 
of  intercourse  in  bastardy.   191 
of  possesion  of  stolen  goods*  2t)0 
of  nealth,  strength,  etc.,  250 
of  sanity,  264 
of  intoxication,  265 
of  defect  in  highway,  284 
of    possession,    coverture,    debt,    etc., 

320 

of  intercourse  in  sexual  offences.  33' 
of  other  defamatory  utterances.  331 
of  utterances,  as  evidencing  identitr, 

336 
of  other  injuries  or  effects,    as  evi 

'dencing  cause,  340 
prior     or     subsequent     existence,     ts 

prove  present  existence,  342 
of  other  weather-conditions,  342 
of  other  spark-emissions,  351 
of    work    done,    or    things    seen    or 

heard,  as  shown  by  other  instances, 

354 
of  values,  357 
of  qualifications  of  witness,  363.  367. 

393 
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me  —  Continued 

of     objection    to   a   witness'   qualifica- 
tion* 72,  365,  393 
of     seeing   specimens   of  handwriting, 

419 
of     memorandum   in   aid   of   recollec- 
tion, 432,  448 
length    of,    for    a    witness'    examina- 
tion, 473 
of   character  of  a  witness,  521 
of  condition  of  an  object,  730 
as    presuming  loss  ot   document,   762 
of   notice  to  produce  an  original,  769 
of   plural  depositions,  916 
of   oirth,  death,  etc.,  proved  by  fam- 
ily hearsay,  995 
of  certifying  a  copv,  1152 
of  recording  a  deed,  1110 
of  hearsay  expressions  of  pain,  1201 
of   re3  gesta  utterances,    1233,    1245 
identified    by    a    person's    utterances, 

1258 
opinion  evidence  to,  1464 
of  putting  in  testimony,  1353 
of    execution    of    ancient    document, 

1608 
lapse  of,  presuming  payment,  2068 
of  execution  of  document,  2069 
of  alteration  of  document,  presumed, 

2069 
of  death,  not  presumed,  2084 
of  survival,  not  presumed,  2084 
what   is  a   reasonable,   judge  or  jury 

to  determine,  2107 
judicially  noticed,  2135 
see  also  Act 
Title,  by  adverse  possession;    see  Pos- 
session 
documents    of;     see    Document;     Re- 
corded Conveyance;    Deed 
registration   of;     see    Registration    of 

Title 
disclaimer   of,   as   a    fact   against    in- 
terest, 969 
of  landlord  disputed  by  tenant,  968 
proved  by  reputation,  1054 
assessment-books  as  evidence  of,  1102 
official  register  of,  1107 
registration  as  showing  claim  of,  1246 
inquisition  of,  by  the  sheriflf,  1130 
abstract  of;    see  Abstract 
deeds  of,  privilege  for,   1695 
presumption     of,      from      possession, 
2067 

from  lost  grant,  2069 
to  bill  of  exchange,  2067 
to  office,  presumption  of,  2107 
admissions  of;    see  Admissions 

see   also    Ownership;     Land    Of- 
fice 
Tombstone,    as    evidence    of    pedigree; 

see  Family  History 
Tortfeasor,  admission  by,  687 

see  also  Contribution 
Tools,  possession   of,   as  evidence  of  a 
criaic,  168,  267,  302 
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of  burglar V,   197,  200,  367 
see  also  Machine 
Traces  as  evidence  of  criminal's  iden- 
tity, 196,  197 
Tracks;    see  Footprints 
Trade,  secret  of,  as  privileged,  1696 

see  also  Custom;    Usage 
Trade  Journal;    see  Newspaper 
Transcript  of  stenographic  notes,  of  tes- 
timony;   see  Former  Testimony 
Trantfers,  in  fraud  of  creditors,  mode 
of  evidencing  intent,  306 
admissions  of  debtor  or  creditor,  692 
Translation,    required    for   alien's   testi- 
mony, 496 

see  also  Interpreter 
Travail,     complaint     in,     by     bastard's 

mother,  626 
Traveller;    see  Highway 
Treason,   other   acts   of,   as  evidencing 
intent,  314 
confession  of,  as  dispensing  with  two 

witnesses,  1503 
list  of  witnesses  before  trial,  1327 
two  witnesses  to  overt  act,  1503 
Treatise,    scientific,    used    in    evidence 

1170 
Treaty,  judicial  notice  of,  2132 

proof  by  copy;    see  Public  Document 
Tree,   family,   as  evidence  of  pedigree; 

see  Family  History 
Trespass,  by  battery,  evidence  of  intent 
in,  312 
to    property,    evidence    of   intent    in, 
314 
Trial,  at  common  law  in  Fedend  court, 
rules  for,  21 
new  trial,  motion  for,  to  confirm  an 
exception,  97 

material  of  ruling,  as  ground  for, 
102 
demeanor     during,     as     evidence     of 

guilt,  651 
severance     of,     of     persons     jointly 
charged   as  a    removal   of   interest, 
389 
publicity  of,  as  a  security  for  truth, 
1312 
exclusion  of  spectators,   1312 
prohibition     of    printed     reports, 
1312 
separation  of  witnesses  during,   1314 
see     also     Inspection;      Witness; 
Pleading 
Trover,     notice    to    produce     document 
converted,   766 
proof     of    conversion,     without     pro- 
ducing original,  801 
Trust,    agreement   to   hold   property   in, 

shown  by^  parol,  1933 
Trustee,  admissions  of,  686 

communications     to,     not     privileged, 
1762 
Truth  of  defamatory  words;    see  Def- 
amation 
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TurntoUe;    stt  Premises 
Typewriting,    manifold    copies    by,    as 
originals,  784 
proving  pienuineness  of,  1620 
authorship    of    letter    in,    evidenced 
from  style,  168 

U 

Unchastity;    Me  Chastity 
Understanding,  testimony  to  a  witness*; 

see  Belief;    Opinion 
as    varying   a    document;     see   Parol 

Evidence  Rule 
Under-valuation ;    see  Importation 
Undisclosed  Principal,  diown  by  parol. 

1934 

Undue   Influence,    testator's   statements 
of,  1222 
burden  of  proof  of,  2046 
see  also  Will 
Unfair  Prejudice;    see  Prejudice 
Unfair  Surprise,  as  applied  to  conduct 
to  show  character  in  issue,  218,  231. 
1326 
in   showing   particular  acts   of   negli- 
gence in  civil  cases,  228 
of  unchastity,  229 
two  aspects  of,  distinguished,  231 
in  showing  conduct  to  evidence  char- 
acter in  seduction,  234 
justifying  acts   in   defamation  of 

character,  236 
showing  acts  of  incompetence  by 

employee  or  physician,  238 
evidencing     tendency,      capacity, 

quality,  349 
showing    collateral    facts    to    im- 
peach witness,  567 
self-contradiction,   574 
preliminary  warning  to  guard  witness 

against.  579 
as  grounds  for  discovery,  1325 
Unilateral    Acts;     see    Parol    Evidence 

Rule.  B 
United    States,    conflict    between    State 

law  and  Federal  law.  21 
Unseaworthiness,    presumption    of,    2085 
Unskilfulness;      see    Skill;      Negligence 
Usage,  among  conveyancers,  proved  by 
repute,  1087 
as  proved  by  opinion.  1450 
varying  the   terras   of   an   agreement, 

interpreting  a  document,  1961,  1962 
see  also  Custom;    I^bit 
Use    of    machinery,    premises,    etc.,    as 

evidence  of  safety,  etc.,  355 
Usury, 

shown  by  parol  evidence,   1896 
terras  of  a  contract  of;    see  Contract 
Utterance    of    other    forged    documents 
or  money;     see   Forgery;     Counter- 
feiting 
of  libel  or  slander;    see  Defamation 
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as     identifying     a     time     or     pU- 

336 
separate,  excluded.   1580 
incorporated  by  reference,    1582 
onder     rule     of     completeness;     r 
Whole  of  an  Utterance 
see  also  Hearsay  Rule,  III 


Vacuum-ray  photograph,  48J 
machine,  use  of,  407 
see  also  X-ray 
Validity,  under  substantive  law,   164: 
Value,   of  an   article  sold,    as   evidc=- 
of  price  agreed,  326 
witness  to,  tested  by  adjacent  vale. 

of    property   taken,    as    evidenced 

other  sales,  357 
experience    or   knowledge    as    qu^r 
mg  witness  to,  414,  422 
impeached      by      inconsistcsdr 
586 
special  training  or  occupation  uns<" 

essary  to  estimate,  422 
of  land,  423 
of  services,  424 
of  chattels.  425 

witness  to,  must  know  market.  425 
knowledge    of,    must    be    of   vtctarr 
425 

^  must  not  be  by  hearsay,  425 
estimating,  from  price-lists  and  trzji 

journals,  425,  1182 
provable  by  juiy's  view,  739 
by  books  ot  assessors,  1101 
by  opinion  testimony,  1435 
jury  may  use  general   knowledge  a: 

2127 
of  evidence;    see  Weight 
^  see  also  Sales;    Damages 
Varying  the  terras  of  a  document;   u^- 

Parol  Evidence  Rule 
Vehicle,    injuries  to,   as  evidence  of  i 
highway  defect,  353 
character    of    driver    of;     see   Ncgi 

gence 
standard    of    conduct    as    passenge.'^ 
employees,  etc.,  355 
Vendor;    see  Grantor 
Vendee;    see  Grantee 
Venereal   disease,   as  evidence  of  adu 

tery,  206 
Veracity,   character  for;    see  Character 
Verbal  Acts,  general  principles,   1245 
distinction    between,    and    res   ztstf 

1200 
distinguished   from  statements  of  in 

tent,  1208 
intent   in   domicil  cases,    1209 
conduct  must  be  equivocal.  1245 
words    must    aid    in    completing   act. 

1245  * 

act  must  be  material  to  issue,  1245 
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sal  Acts  —  Continved 
)rds     must    accompany    conduct    in 
time.   1245 

le  applied  to  receiving  money, 
acceptance,  advancement^  agency, 
consideration,  conversion,  dedica- 
tion, 1246 

tie    applied  to  delivery,   entry,   gift, 
-  larceny,    loan,    payment,   sale,    sun- 
dries,  1246 

assessor's    declarations    on    issue    of 
prescription,  1247 
eclarations     of     claimant     of     title, 

1249 
eclarations    by    accused    found    witb 
stolen   ^oods,    1250 

affecting  revocation  of  will,  1251 
of  a  bankrupt,   1252 
as  to  domicil,  1253 
frasmentary  utterance,   rule  of  com- 
pleteness,  1260 

see  also  Hearsay  Rule,  III;    Res 
Gestae 
•rdict,  not  to  be  impeached  by  jurors, 

1947 
determination  of,  by  lot,   1947 
acceptance  of,  by  court,  1947 
direction  of  a,  2006 
mistake  in  rendering,  1947 

see  also  Judicial  Record 
erification,  by  cross  reading  of  docu- 
ment, 823 
essel,  loss  of,  as  evidenced  by  lack  of 

news,    205,    2084 
safety    of,    custom    of    other    owners, 

as  evidence,   355 
presumption    of    unseaworthiness    of, 

2085 
log-book  of;  see  Log-book 
/iciousness,  of  an  animal,  evidence  of 
owner's   knowledge   of,    283 
see  also  Animal 
View  by  Jury,  general  principle,  734 
allowable  on  any  issue,   735 
trial  court's  discretion,  737 
by  part  of  jurjr,   738 
unauthorized  view,  738 
showers,    1268 
view  as  evidence,    112,   739 
evidence  not  to  be  taken  at,  1268 
adjournment    of    court    for    a    view, 

1269 
defendant's  presence  at,   1269 
Violence  of  deceased;  see  Homicide,  280 
Voice,  as  identified  by  utterance,  245 
as  identifying  a  person,  404 
by   opinion   testimony,    1464 
Void,  parol  evidence  to  show  a  transac- 
tion, 1878,   1913 
Voidable    Acts,    affected    by   parol   evi- 

^  dence  rule,  1913 
Voir   Dire,   for  ascertaining  a   witness* 
qualifications,    364,    369,    371,    380, 
393 
admissions  of  a  document's  contents 
on,  811 


Voir  Dire  —  Continued 
right    of    cross-examination    on,    918, 

2101 
examining    into    religious    belief    on, 
1292 
Vote^  fraudulently  casting,  evidence  of 
intent  in,  314 
declarations   concerning,   by   a   voter, 

1195 
disclosure  of,   privileged 
elector,   1700 
juror,   1825,   1830 
member  of  legislature,   1842 
see  also  Ballot 
Voter,  declarations  of  domicil  by,  1195 
waiver  of  privilege  by,   1700 

W 

Wa^on;  see  Vehicle 
Waiver   of   inadmissibility,    by   offering 
other  inadmissible  evidence,   46 
of  objection  in  general,  90 
of  right  of  confronting  accusers,  929, 

941 
of    privilege,    not    to    testify    against 
husband  or  wife,  1725,  1822 
against   self-crimination,    1750 
of  attorney  and  client,  1808 
of  physician   and   patient,   1864 
of   voter,    1700 

at    one    trial    is    not,    for    later 
trial,   1751 
of  motion  to  direct  verdict,  2015 
of  proof;    see  Judicial  Admission 
Warrant     of     land-entry,     original     re- 
quired, 791 

see   also    Judicial    Record;    Land 
Office 
Warranty,    distinguished    from    an    ad- 
mission,   636 
shown  by  parol,   1930 
Weakness  of  case,  evidenced  by  fraudu- 
lent acts,   656 

by  conveyance  of  property,  653 
failure   to   produce  evidence,   indicat- 
ing, 658 
failure  to  call  expert,  indicating,  660 
Wealth,   provable  by  reputation,   1085 

by  assessors'  books,  1101 
Weapon,    deceased's    carrying    of   a,    as 
evidencing  self-defence,   278 
as  evidence  of  identity,  334 
capacity  of,   as  shown   by  its  effects, 

344-355 
condition  of,  as  evidenced  by  effects, 

340 
other  acts  to  evidence  carrying  con- 
cealed,   314 
other  instances  of  its  effects,  as  evi- 
dence,   350 

to  show  capacity  or  tendency  of 

a,  352 
see  also   Unfair   Surprise 
exhibition   to  the   jury,   731 
Weather,    as    shown    by    conditions    at 
other  times  or  places,  342 
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Weather  —  Contmmgd 

record  of  ootiditions  of,  1005,  1100 
Weight,  of  evidence,  distinguished  from 
relevancy,  38 
of  circumstantial  evidence,   115 
no  rules  of  law  for,  11 
Weights,     fraudulent,     other    acts    evi- 
dencing intent,  307 
Whisky,  judicially  noticed,  2135 
Whole,     existence    of,     inferred    from 

part,  342 
Whole    of    an    Utterance,    put    in    evi- 
dence 
general  principle,  1547 

I.  Compulsory  Completeness 

precise  worda  required 

conversations,  etc.,  1549 
former,  testimony,  1549 

all  parts  required 

conversations,  etc.,  1553 
confessions,  1577 

whole  of  a  writing  required 
depositions,  etc.,  1563 
separate   writings,    1565 
lost  deed  or  contract,  1566 
abstract  of  title,   1566 
lost  will,    1566 
public  records,  1570 
ludicial  records,   1570 
bill  and  answer  in  chancery, 
1571 

II.  Optional  Completeness 
remainder  may  be  put  in,  ,1575 

conversations,         admissions, 

confessions,  etc.,   1576 
sundry  writings,  1578 
charge    and    discharge    state- 
ments,  1579 
account-books,    1581 
separate   utterances,    1580 
letters   of  a   correspondence, 

1582 
answer     in     chancery     made 

evidence,  1584 
opponent's  inspection  making 
the  whole  admissible,   1589 
self-contradiction,    591,    1549 
dying  declaration,  962 
Widow,  as  a  witness;   see  Marital   Re- 
lationship 
Wife,    notice    to,    as    evidencing    hus- 
band's  knowledge,   277 
husband's  desire  or  motive  to  get  rid 

of,  215 
character  of,   in   alienation   of  affec- 
tion. 325 
of  defendant  as  witness,   396 
testimony  of,  as  disqualified  or  priv- 
ileged;   see   Marital   Relationship^ 
communications    b^    or    to,    as    priv- 
ileged;  see   Marital   Relationship 
of  plaintiff  as  witness,   396 
admissions  of,   against  husband,  687, 

697,   1713 
acknowledgment  of  execution  of  deed, 
conclusive,   901 


Wife  —  Continued 
statements  of,  to  evidence  pecfigns. 

see  Family  History 
expressions  of   feelings  towards  faci 

band,    1212 
of    accomplice,    to    oorroborate    his. 

1517 
presumption  of  coercion   by  knsfaai^ 
2065 

see    also    Criminal    Cbnversatici:; 
Husband;  Marriage 
Will,    forgery    of,    character    of    thi-: 
person   as  evidence,    151 
skill  in  drafting,   as  evidence  of  aa- 

thorship,    168 
testamentary    plans,    as    evidence   ct 

execution  or  contents,    184 
execution   of,   as  evidenced  by  tesu 

tor's  belief,  293 
spoliation  of,  as  evidence  of  cooteo:<s 

662 
proving    testator's    signature    in    i\ 

sence  of  attesting  witness,  883 
production   of   original;    see   Orig:ru 

Document 
kinds  of  copy  admissible;    see  Cop^ 

Certified  Copy 
calling     the     attesting     witness;    su 

Attesting  Witness 
undue   influence   evidenced   hy    ctk* 

instances,    307 
using  testimony  given  at  preliminary 

probate,  945 
record  of  probate,  to  prove  escecaticr 
1118 
certified   copy   of,    1160 
testator's  statements 

of    contents,    execution,     reroa 
tion,     undue     influcnoe,     etc 
1218,   1250 
normality  of  disposition  in,  1222 
utterances  by  maker  of,  as  to  samtv 

1224 
recital    in,    as   evidence   of   pedtgref. 

see  Family  History 
interpretation  of;  see  Parol  Evideri; 

Rule,  D 
proof  of,  bv  two  witnesses 
personalty,    1509 
realty.    1508 

nuncupative  wills,   ISIO 
holographic  wills,  1511 
revocations,   1512 
alterations,  etc..    1512 
contents     of     lost     wiU,      15  li 
1566 
made  in  a  single  document,  1945 
proof  of,  by  age  of  document,  1608 
publication  of,  1894 
reading  over  to  testator,  1911 
intent    or    mistake    of    testator;    sr 

Parol    Evidence   Rule,    D 
lost  will,  dear  proof  o^  2027 
non-discovery  of,  as  interence  of  r^ 

vocatory  destmction,  205 
burden  of  proof  of,  2041,  2046 
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Win —  ConHnued 
presumptions  of  execution  snd  revo< 
cation  of,   2069 

see     also     Testator;     Document; 
Execution;   Sanity;  Insanity 
Wires;      see      Negligence;      Premises; 

H  ighway ;    Machine 
Witness 

I.  Qualifications  and  DisqualiHca" 
txcns 

II.  Examination 

III.  Impeachment    and    Discredit 

IV.  Restoring  Credit 

V.  Witnesses  Required  to  be 
called  before  others 

VI.  Separation 

VII.  Number 

VIII.  Kinds  of  Qualified  Wit- 
nesses excluded  or  required  to 
be  corroborated  for  special 
reasons 

IX.  Securing   Attendance 

X.  PriviUge 

XI.  Sundry   Topics 

XII.  Absent   Witnesses 

For   matters    of   Attestation; 
see  Attesting   Witness 
Attested   Copy;   see  Cer« 
tified  Copy 
I.  Qualifications  and  Disqualifications 

in   general 

general  theory,  360 

time,  362 

burden  of  proof,  363 

capacity  is  presumed,   363,   369 

mode  of  proof,  364 

time  of  objection,  365 

judge^  determines,  2101 

insanity,  etc.,  367 

deaf-mutes,   367 

intoxication,  367 

disease,  etc.,  367 

blmdness,   367 

infancy,  370 

alienage,  race,  color,  374 

sex^   374 

religion,  374 

theological  belief;   see  Oath 

infamy  (conviction  of  crime)  as 
a   disqualification,   375 

kind  of  crime,  375 

turpitude  self-confessed,  as  a  dis- 
qualification, 376 

accomplice,   376 

perjurer,   377 

attesting-witness,   377 

repudiating  one's  own  instru- 
ment, $77 

experience  as  a  qualification  (ex- 
pert capacity),   378 

general  principles,  37S 

foreign  law,  383 

value,  422 

laymen  in  expert  capacity,  384 

medical  and  chemical  topics,  384 

sanity,  384 


Witness  — -  Continued 

handwriting    and    paper    money, 
385 

sundry    topics    of    expert    testi- 
mony, 387 

opinion  in  general;    see  Opinion 
see  also  Expert  Witness 

interest  as  a  disqualification,  388 
see  also  Witness,  VIII 

interest  in  general,  388 

civil   parties,   390 

survivor   against   deceased,    luna- 
tic,   etc.,    391 

accused,  389 

co-indictees     and     co-defendants, 
389 

testimony    to    one's    own    intent, 
392 

time  of  interest;  voir  dire,  393 

burden  of  proof,  393 

mode  of  proof,  393 

time  of  objection,   393 

judge  determines,  393,  2101 
see  also  Accomplice 

marital  relationship  as  a  disquali- 
fication,  395 
feneral  principles,  396 
nowledge  as  a  qualification,  400 

knowledge   as   requiring    observa- 
tion,  400 

knowledge   of  a   class  of   things, 
414 

burden    of    proof    of    knowledge, 
401 

witness     specifying     grounds     of 
knowledge.  402 

personal      observation      required, 
400 

knowledge  amounting  to  a  belief 
or   impression,   403 

knowledge    based    on    insufficient 
data,  404 

identity,   a^e,   etc.,   404 

state  of  mind,  404 

scientific   improbabilities,  404 

speculative   injuries,   404 

that    a    thing    would    have    been 
observed,  413 

scientific    instruments    or    tables, 
407,  408 

subordinates*  records  or  scientific 
books,  406 

one's  own  age,  411 

interpreted   conversations,    1280 

telephone   conversations,   ^12 

hypothetical  questions,   1416 

party's  admissions,  634 

medical      matters      (sanity,      dis- 
ease, etc.),  408 

foreign   law,   408 

reputation,   417 

handwriting^.  418 

by  seeing  the  act  of  writing, 

419 
by     seeing     genuine     docu- 
ments, 420 
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by  admission  of  genuineness 

of  writing,  420 
bjr  expert  comparison,    1480 
value,  422 

{general  principles,  422 
and;  423 
services.  424 
personalty,  425 
sundrv    rules,    422 
dying  declarant,  957 
keeper  of  books  of  account,  1012, 

1028 
notarv,   1097 

rtcolffction;   see    Recollection 
II.  Examination 
in  general 

mode  of  interrogation  in  general, 
461 

leading  questions,   462 
discretion  of  court  in  allow- 
ing, 462 
assuming    truth     of    contro- 
verted   fact,   463 
calling  for  answer  "Yes"  or 

"ISk),"    463 
to     opponent's     witness     on 

cross-examination,    464 
to  hostile,  biassed,  or  unwill- 
ing witness,   465 
to      preliminary      undisputed 

matters,   465 
when  witness'   recollection  is 

exhausted,   466 
when    witness    has    immature 

or  feeble   intellect,   466 
to     prove     a     contradiction, 

466 
misleading     questions,      451, 

467 
annoying  questions,  468 
repetition    of   questions,   469 
multiple  examiners,  473 
length  of  examination,  473 
judge's  questions,   474 
narration    without    questions, 

475 
non-responsive  answers,   475 
improper    suggestions,    455 
prepared  dei>osition,  493 
answering  by   reference,   459 
prior    conference   with    attor- 
ney,  459 
attorney's    consultation    with 
sequestered   witness,    1316 
non-verbal  testimony,  479 
gesture,  etc.,  479 
models,  maps,  diagrams,  480 
photographs  or  maps,  480 

verification   of,   481 
•        maker  of,   482 

production     of     original, 
484 
of    handwriting,    484 
written  testimony 

sundry  modes,   488 
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records   of  past   recoUectkc 

489 
depositions,    490 

see    also    Depositions 

absent  witness'   tesximonT. 
see  Judicial    Adzniss:*' 
Question   to  a   Witsrs 
interpreted  testimony,   496 

aliens,     deaf-mates,      pef>  ^ 

ill      or      inaudible,      ir-- 

preters,    translations,    4?' 

confessions;    see   Confession 

direct    examination;    see     Exaa 

ination,     III^ 
cross-examination  in   general;  set 

Cross-examination 
of    one's    own    witness;    see    Ic 

peachment 
to   show   bias  or   oorniption;  set 

Impeachment 
to*  contents  of  a   document:  set 

Original    Document 
to  one's  own  case;  ^e  Examini 

tion.   III 

refusal  to  answer  on;  see  PrivCefr 

[Examine   analvsis   of   "  Tc^- 

timonial         ^far^ation        or 

Communication,"     Vol.    1 

p.    858.] 

III.  Impeachment  and  Discredit;  stt 
Impeachment 

IV.  Restoring  Credit 
general  principles,  595 

good  character  in  support.  596 
after     evidence     of     general 

character,    597 
particular  instances,   598 
mas,    interest,    or    corrupt ior 
shown,    599,    600.   611,   61" 
self-contradiction,     571,     591, 

601,  611 
contradiction  by  others,  602, 
616 
discrediting   the   impeaching  wit- 
ness, 60S 
explaining  away  a  self-contradic- 
tion,  591 
a    contradiction,    571 
bad  reputation,  606 
misconduct.   608 
bias,  etc.,  611 
corroboration    by    similar    consis- 
tent   statements,    612 
of  statements    of   an   accom- 

pliccj    617 
atter  impeachment  by  cross- 
examination,  614 
of  witnesses  in  general,  612 
of  party's  admissions,  639 
rape  complainant,   622 
bastard's    mother    in    travail. 

•626 
owner  of  goods  robbed,  627 
possessor    of    stolen    goods, 
1245 
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ftccuted  in  general,  628 
utterances  identifying  s  time  or 

place,  336 
supporting    a     contradicted    wit- 
nesa»  571 
an  attesting  witness,  1001 

V.  Witn«ss€*    required    to    be    called 
before  others 

attesting    witness:    *ee    Attesting 

Witness 
magistrate's  report  of  testimony, 

890.   902 
sundry  witnesses 
maker    of    document,     surveyor, 

etc..  897 
official  certificates,  900 

VI.  Separation     of     Witnesses;     see 
Separation  of  Witnesses 

VII.  Number  of  Witnesses 

(a)  excessive   number   may   be   re- 
jected 

experts,  1401 

character  witnesses,    1401 

other  witnesses,   1401 

(b)  required  number 
treason,  1503 
perjury,  1504 
sundry  crimes,  1506 
divorce,  1526 
chancery  bill,  1507 

will  of  personalty.   1509 

of  realty,  1508 
nuncupative  will,  1510 
holographic  will,  1511 
revocation,    alteration,    etc.,    1512 
contents  of  lost  will,  1513 
miscellaneous  civil  cases,  1514 
single    witness    need    not    be    be- 
lieved,   1500 
eye-witnesses  of  a  crime,  1535 

of  corpus  delicti,  1536 

VIII.  Kinds  of  Qualified  Witnesses 
excluded  or  required  to  be  corrobo- 
rated for  special  reasons 

judge,  1404 

juror,   1405 

counsel   or  attorney,    1406 

opinion     witness;     see     Opinion 

Rule 
accomplice,   1517 
prosecutrix     in     rape,     bastardy, 

etc.,  1520 
parents    bastardizing    issue,    398, 

1521 
surviving    claimant     against    de- 
ceased,  1522 
children,  aliens,   1523 
confessions 

respondent  in  divorce,   1529 
accused,  1530 

corpus  delicti.    1532 
marriage  in  fact,   1537 
bigamy,   1537 
admissions,    1 542 
owner,  in  larceny,  1544 
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statute  •£.  frauds,   154S 

IX.  Snieritkg  4*t4ndance   amd   Testis 
many 

compulsory    process 

conatittttwnal  guarantee, 

1670  •  . 

duty  to  give  testimony,   1660 
production      of      documents, 

>662 
inspection  of  premises,  chat- 
tels. Wdy,  1662 

officers  teving  power  to  compel, 
1671 

persons     eaiempt     from     process, 
1849 

liability  to  suit  or  arrest,  1671 

notice  and  summons,   1663 

subpcena  duces  tecum,   1663 

tender  of  expenses,   1680 
expert's  fees,   1682 

abilitvrto  attend^   1685 
illness,  1686 
merchants'  books,    1686 
sex  and  occupation,   1690 
«flfkials,    1688.    1690 
official    records,    1688 
distance'  from  trial,    1685 

process  upon  the  Executive,  1849 

X.  PtivilegaA    Testimony;   see   Privi- 
lege 

XI.  Sundry  Topics 

rules    for    witnesses    in    Federal 

courts,  21 
testimonial  evidence,  defined,  109 
accused  as  witness,   389 
intimidation  of,  by  examiner,  468 
as  evidence  of  guilt  of  party, 
654 
failure    to    produce,    as   evidence 

of  a  weak  case,   658 
inference    from    failure    of   party 

to  testify,  660 
subornation     of,     other     attempts 

as  evidence  of  intent,  307 
testimony  of  another,  as  a  basis; 

see   Hypothetical   Question 
attesting    witness;    see    Attesting 

Witness 
preferred  witnesses,   897 
eye-witness     preferred     in     some 

instances,  897 
to   contents   of  a   document;    see 

Original  Document 
to   a    copy   of    a    document;    see 

Copy 
discovery  of  names  of  witnesses; 
^  see   Discovery 
list     of     witnesses    before    trial, 

1327 
indorsement   of  witnesses'   names 

on  indictment,  1327,  1535 
known  to  prosecutor,  but  not  in- 
dorsed,  1327 
to   execution,    showing   document 

to   opponent,    1345 
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XII.  Absent  Witnesses 

unavailable  or  privileged,  65S 
prejudiced  or  inferior,  not  called, 

658 
equally  available,  not  called,  659 
excuses  for  not  calling  attesting, 

869,    880 
death   of   attesting,    870 
absence  of  attesting,   from  juris- 
diction,  872 
inability  to  find  attesting,  873 
refusal    of    attesting,    to    testify, 

878 
attestor     of     recorded     document 

need  not  be  called,  879 
unobtainable,    may    be    dispensed 

with.  929 
unavailable   by   reason    of   death, 

931 
absence   from  jurisdiction,   932 
disappearance,    inability    to    find, 

933 
imprisonment,    official    duty,    936, 

937 
insanity   or  other  mental   incom- 
petency, 938 
disqualified    by    interest    or    in- 
famy, 938 
proof  of  unavailability,  940 
declarations   not   to   return,    1208 
liability  for  non-attendance.  1671 
see     also     Attesting     Witness; 
Absent     Witness;      Cross-ex- 
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amination;      Examinatios  I 
a  Witness:     Distance;    f^ 
ilege;    Wite;    Hnaband; 
nese 
Women,  qualified  as  witnesses,  374 

exempt  from  attendance,   1690 
Words,     interpretation    of;      see    Fzi 
Evidence  Rule,  D 
expert     interpretation     of     tecfara. 

1451 

roeaninsf  of,  judicially  noticed.  2'.r\ 

as   verbal    acts;     see    Hearsay    Rial 

III  I 

defamatory;    see  Defamation  I 

Work,  capacity  of,  as  evidenced  br  » 

stances,  354 

see  also  Services 
Workman;  sre  Employee 
Wound;  see  Corporal.  Injury;  Weapa 
Writ,  proof  of  service  ot,  without  v^ 
auction,  801 
see  also  Judicial  Record 
Writing,  as  the  act  itself,  901 

see  also  Handwriting;   Docaiad 
required  by  law;    see  Parol  Evidetj 
Rule,  B 

X 

X-ray  photograph,  testimony  based  oi 
483 
use  of,  machine,  407 
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